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I,  Hlgii  S.  Walsh,  Secretary  of  the  Territory  of  Kansas,  do  hereby  cer- 
tify that  the  printed  Acts  contained  in  this  volume,  are  trae  copies  of  the  en- 
rolled laws  on  file  in  my  office,  which  were  passed  at  the  session  of  the  Legis- 
lative Assembly  of  said  Territory,  held  in  the  months  of  January  and  Feb- 
ruary, A.  D.  1859,  with  the  exception  of  the  correction  of  clerical  errors. 

.Given  under  my  hand  and  the  great  seal  of  the  Territory,  at  Lecomp-^ 
ton,  this  1st  day  of  June,  A.  D.  1859. 

HUGH  S.  WALSH. 
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CHAPTER  I. 

AN  ACT  authorizing  ActioDs  to  be  brought  in  certain  Caeei. 

Be  U  enacted  by  the  Oovernor  and  Legislative  Assembly  of 
the  Territory  of  Kansas :   .  V: ,  ^       *   . 

Section  1.  That  whenever  the. death  of  a  person  shall  b©  Ji^*t*pS7.*^ 
eaused  bj  irrongfal  act,  neglect  or  defbutt^  ^"^^  ^he  act,  neglect 
-or  default  is  such  as  could,  [if  death  haJTol  ensued,]  have  en- 
titled the  party  injured,  to  maintain  an  action  ajn^^  recover  dam- 
ages in  respect  thereof,  then,  and  in  every  suct^^cd:^^,  the  person 
who,  or  the  corporation  which  would  have  been  liable,  if  death 
had  not  ensued,  shall  be  liable  to  an  action  for  daDQagea^  not- 
withstanding the  death  of  the  person  injured,  and  although, ^he 
death  shall  have  been  caused  under  such  circumstances  as  aniount,. 
in  law,  to  murder  in  the  first  or  second  degree,  or  manslaughter.  ..^ 

Sbc.  2.  Every  such  action  shall  be  brought  by  and  in  the  ^SJ^i^JtSfe! 
name  of  the  personal  representatives  of  such  deceased  person,    *^ 
and  the  amount  recovered  in  every  such  action  shall  be  for  the 
-exclusive  benefit  of  the  widow,  if  there  be  one,  and  next  of  kin 
of  such  deceased  person,  and  shall  be  distributed  to  such  widow 
«nd  next  of  kin,  in  the  proportion  provided  by  law  in  relation  to 
the  distribution  of  personal  estate  left  by  persons  dying  intes- 
tate ;  and  in  every  such  action  the  jury  may  give  such  damages 
as  ihey  may  deem  fair  and  just,  not  exceeding  ten  thousand  dol- 
lars :  Provided,  That  every  such  action  shall  be  commenced  SJ^JSIST*  ** 
within  two  years  after  the  death  of  such  deceased  person. 

Sso.  3.  This  Act  shall  take  effect  and  be  in  force  from  and 
-after  the  first  day  of  June  next. 

A.  LARZALEKB, 
Speaker  of  the  House  qf  Repre^ntatives. 
G.  W.  BABCOCK, 
President  of  the  Council. 

Approved  February  8, 1859. 
S.  MEDART, 

Qot^emor. 
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10  EXECUTORS   AND   ADMINISTRATORS.  [Ch.  2. 

J^^-<:^?7  CHAPTER  11. 

•VJ     f^  AN  ACT  respecting  Executors  and  Administrators,  of  their  appointment 

y  jr*     0  and  removal  from  office. 

V.       U^  Be  it  enacted  by  the  Governor  and  Legislative  fissembly  of 

A^  the  Territory  of  Kansas : 

iJStUfytod^f        Section  1.  The  probate  courts,  and  the  clerks  thereof  in  va- 

bAbom^ted.  cation,  shall  grant  letters  testamentary  and  of  administration. 

kfbS'Jiitid.  *"      Seo.  2.  Letters  testamentary,  and  of  administration,  shall  be 

granted  in  the  county  in  which  the  mansion  house  or  place  of 

abode  of  the  deceased  is  situated.     If  Jfft  had  no  mansion  house 

(^/"^  ♦ /^^y  or  place  of  abode  at  the  tyae*  of  his  death,  and  be  possessed  of 

/    lands,  letters  shall  be  gr^tlt&d  Ih  the  county  in  which  the  land,  or 

a  part  thereof,  lies.     II  Vra*  deceased  had  no  mansion  house  or 

place  of  abode,  and.VrJks*  not.  possessed  of  lands,  letters  may%e 

granted  m  the  caUiUy*in  which  he  died,  or  where  the  greater  part 

of  his  estate^^'^.trd.     If  he  died  out  of  the  Territory,  having  no 

mansion  hoilsdj.place  of  abode,  or  lands  in  this  Territory,  such 

letters^  ipay -1)6  granted  in  any  county. 

^iu!^toprobat«      SBQi*^,/*All  orders,  settlements,  trials  and  other  proceedings, 

h£ '  ^  *^       eQtr\^5Kd  by  this  Act  to  the  probate  court,  shall  be  had  or  made 

,.^  kJ  the  county  in  which  the  letters  testamentary,  or  of  administra- 

•     •/  • '.' tTon,  were  granted. 

LwatorMfld-     Sec  4.  No  jud{ 

county,  or  his  deputy,  and  no  person  under  twenty-one  years  of 

age,  or  of  unsound  mind,  shall  be  executor  or  administrator ;  no 

married  woman  shall  be  executrix  or  administratrix,  nor  shall  the 

executor  of  an  executor,  in  consequence  thereof,  be  executor  of  • 

the  first  testator. 

whoeutiuedto        Sbc.  5.  Lotters  of  administration  shall  be  granted,  first,  to^ 

aeztof  kin.        ^^  husband  or  wife,  or  to  those  who  are  entitled  to  distribution 

of  the  estate,  or  one  or  more  of  them,  as  the  court,  or  clerk  in 

vacation,  shall  believe  will  best  manage  and  improve  the  estate. 

S^iJiiud" SK      Sec.  6.  If  no  such  persons  apply  for  such  letters  within  sixty 

« p«r«ons.         jj^yg  ^^^j,  |.jjg  ^jgj^^jj  q£  ^^q  deceased,  letters  may  be  granted  to 

any  person  wliom  the  court,  or  clerk  in  vacation,  shall  consider 
most  suitable. 

SJJed^t^lUs       Seo.  7.  The  probate  court,  or  clerk  thereof  in  vacation,  on. 

to  Ip'Jli^  di^^^  application  of  any  person  iatorested,  may  issue  a  citation  to  the 
persons  entitled  to  administration,  calling  on  them  to  administer, 
and  if  they  fail  to  take  out  Ittters  within  thirty  days  after  the 
service  of  the  citation,  or  if  the  persons  entitled  to  preference,  file 
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their  renunciatioa  diereof,  in  writing,  with  the  clerk  of  the  pro- 
bate court,  letters  of  administration  shall  be  granted  to  the  person 
next  entitled  thereto. 

Sbg.  8.  After  probate  of  any  will,  letters  testamentary  shall  liSSin^wi^"' 
be  granted  to  the  persons  therein  appointed  executors.    If  apart  ^*"  •""•*•*'  *«- 
of  the  persons  thus  appointed  refuse  to  act,  or  be  disqualified,  the 
totters  shall  be  granted  to  the  other  persons  appointed  therein. 
If  all  such  persons  refuse  to  act,  or  be  disqualified,  letters  of  ad-    . 
ministration  shall  be  granted  to  the  person  to  whom  administra- 
tion would  have  been  granted  if  there  had  been  no  will. 

Sbc.  9,  When  there.^  two  or  more  persons  named  co-exeAx-  £*2?««ipttKi# 
tors  in  any  will,  none  «hall  have  authority  to  act  as  such,  or  ^^^'i^^*^**- 
intermeddle,  except  those  who  give  bond,  unless  otherwise  pro-        ^ 
Tided  in  the  will,    ^j 

Sbc.  10.  If  tli/validity  of  a  will  be  contested,  or  the  executor  StSSoJ'tSft**" 
be  a  minor,  or  absent  from  tbe  Territory,  letters  of  administra-  fTtaTAc.,^ 
tion  shall  be  granted  during  the  time  of  such  contest,  minority  or 
absence,  to  some  other  person,  who  shall  take  charge  of  the  prop- 
erty and  administer  the  same  according  to  law,  under  the  direc- 
tion of  die  court,  and  account  for,  and  pay  and  deliver  all  the 
money  and  property  of  the  estate  to  the.executor  or  regular  ad- 
ministrator, when  qualified  to  act. 

8sc.  11.  Every  applicant  for  letters  of  administration  at  the  iU&nt?»fk« 
time  of  application,  shall  make  an  affidavit,  stating,  to  the  best  of  Li  mideaM^f 
his  knowledge  and  belief,  the  names  and  places  of  residence  of 
the  heirs  of  the  deceased,  and  that  the  deceased  died  without  a 
will,  as  he  verily  believes. 

Sec.  12.  At  the  time  that  letters  of  administration  are  granted,  teiSLndSS?"** 
the  administrator  shall  take,  and  subscribe  an  oath,  that  he  will  •"*^"'**' 
make  a  trud  and  perfect  inventory  of,  and  faithfully  administer 
all  the  estate  of  the  deceased,  and  pay  the  debts  as  far  as  the 
assets  will  extend,  and  account  for  and  pay  all  assets  which 
shall  come  to  his  possession  or  knowledge,  according  to  law. 

Sec.  18.  A  similar  oath,  with  such  variations  as  the  case  may  i^Sl^'l'^^J^ 
require,  shall  be  taken  by  administrators  of  the  goods  remaining  uk^aiiSlw*'' 
nnadministered,  and  by  administrators  during  the  time  of  a  con- 
test about  a  will,  or  the  minority  or  absence  of  an  executor. 

Sbo.  14.  Every  administrator,  with  the  will  annexed,  and  ex-  rAtorwith^h;**" 
ecutor  at  the  time  letters  are  granted  to  him,  shall  take  an  oath  "" 
that  he  will  make  a  perfect  inventory  of  tbe  estate,  and  faithfully 
execute  the  last  will  of  the  testator,  pay  the  debts  and  legacies 
as  far  as  the  assets  will  extend,  render  just  accounts  and  faith- 
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fully  perform  all  things  required  by  law  touchiug  such  executor* 
ship  or  administration. 
'Siltat^torV*'        ^^'  1^-  T'^®  probate  court,  or  the  clerk  thereof  in  vacation, 
shall  take  a  bond  of  the  person  to  whom  letters  of  administration 
are  granted,  with  two  or  more  suflScient  securities,  residents  in 
the  county,  to  the  Territory  of  Kansas,  in  such  amount  as  the 
court  or  clerk  shall  deem  sufficient,  not  less  than  double  the 
•    amount  of  the  estate, 
condiuonofth*,'      g^^  jg    rpj^^  coudition  of  such  bond  shall  be  as  follows: 
^'The  condition  of  the  above  bond  is,  that  if  A.  6.,  administra- 
tor of  the  estate  of  W.  0.,  deceased,  shall  faithfully  administer 
said  estate,  account  for,  pay  and  deliver  all  money  and  property 
of  said  estate,  and  perform  all  other  things  touching  said  admin* 
istration  required  by  law,  or  the  order  or  decree  of  any  court  hav- 
ing jurisdiction,  then  the  above  bond  to  be  void,  otherwise  to 
remain  in  full  force.'' 
S?!dmiftitStoJ       Seo.  17.  A  similar  bond,  with  such  variations  as  the  case  may 
lexed.    ^    *"*"  require,  shall  be  given  by  all  executors  (unless  otherwise  provided 
in  the  will)  and  administrators,  with  the  will  annexed,  or  of  the 
goods  remaining  unadministered,  and  all  administrators  during 
the  time  of  a  contest  about  a  will,  or  of  the  minority  or  absence 
of  an  executor. 
tokJuSl'iSri!?       ^^^'  1^*  ^^  jodge  of  probate,  and  no  sherifiF,  clerk  of  a  court, 
tor^^B^'*^  or  deputy  of  either,  and  no  attorney  at  law  shall  be  taken  as  se- 
curity in  any  bond  required  to  be  taken  by  this  Act. 
I?i"ilS[rit7*r*"      Sec.  19.  The  probate  court,  or  clerk  in  vacation,  shall  take 
special  care  to  take  as  securities  men  who  are  solvent  and  suf- 
ficient, and  who  are  not  bound  in  too  many  other  bonds,  an^,  to 
satisfy  themselves,  they  may  take  testimony,  or  examine,  on  oath^ 
the  applicant,  or  persons  offered  as  his  securities,  which  testi- 
mony and  oath  shall  be  filed  with  or  endorsed  on  the  bond. 

Sec.  20.  The  clerk  of  the  probate  court  shall  record,  in  a  well 
bound  book  kept  for  that  purpose,  all  bonds  given  by  executors 
and  administrators,  and  preserve  the  originals  in  regular  files. 

S^c.  21.  All  letters  testamentary,  and  of  administration,  shall 
be  recorded  by  the  clerk  of  the  probate  court,  in  a  well  bound 
book  kept  for  that  purpose,  before  they  are  delivered  to  the  exe- 
cutor or  administrator,  and  the  clerk  shall  certify  on  the  letters 
that  they  have  been  recorded. 
S?fiifiB"tV7i  Sec.  22.  If  any  clerk  deliver  such  letters  without  recording 
2i?Twj*;'"^*^""  the  same,  he  may  be  fined  by  the  court,  and  shall  forfeit  to  the 
party  injured  double  the  damages  occasioned  by  such  default. 

Digitized  by  VjOOQ IC 


Bond  to  be  re- 
corded, originals 
filed:  taken  in 
TMttion,  pre- 
•eated  to  eoort. 


Letter*  to  be  re- 
corded before  d»- 
llTered. 


f 


Gh.  2.]  EXEGCT0B8  AHD  ADMINI8TBAT0E8.  13 

Sbc.  28,  Copies  of  such  letters,  and  copies  of  the  record  there-  S5SJMd*?l?oid 
of,  certified  under  the  seal  of  the  probate  court,  shall  be  evidence,  iw^.'*^^*^'" 

Sao.  24.  All  letters  testamentary,  issued  to  executors  under  JXSii'iiu?*" 
the-  provisions  of  this  Act,  maj  be  in  the  following  form : 
"County  of ,  ss:  The  Territory  of  Kansas  to  all  per- 
sons to  whom  these  presents  shall  come,  greeting  :  Know  ye, 
thairthe  last  will  and  testament  of  A.  B.,  deceased,  hath,  in  due 
form  of  law  been  exhibited,  proved  and  recorded,  in  the  office  of 

the  clerk   of  the  probate  court  for county,  a  copy  of 

whrch  is  hereunto  annexed ;  and  inasmuch  as  it  appears  that  C. 
D.  has  been  appointed  executor  in,  and  by  the  said  last  will  and 
testament,  to  execute  the  same,  and  to  the  end  that  the  property 
of  the  testator  may  be  preserved  for  those  who  shall  appear  to 
have  a  legal  right  or  interest  therein,  and  that  the  said  last  will 
may  be  executed  according  to  the  request  of  the  testator,  we  do 
hereby  authorize  him,  the  said  C.  D.,  as  such  executor,  to  collect 
and  secure,  all  and  singular,  the  goods  and  chatteb,  rig)it8  and 
credits,  which  were  of  the  said  A.  B.  at  the  time  of  his  death,  in 
whosoever  hands  or  possession  the  same  may  be  found,  and  to 
perform  and  fulfil  all  such  duties  as  may  be  enjoined  upon  him 
by  said  i^ill,  so  far  as  there  shall  be  property,  and  in  general  to 
do  and  perform  all  other  acts  which  are  now  or  hereafter  may  be 
required  of  him  by  law.     In  testimony  whereof,  I,  G.  P.,  clerk 

of  the  probate  court,  in  and  for  said  county  of ,  have  » 

hereunto  signed  my  name,  and  affixed  the  seal  of  said  court,  this 
day  of ,  A.  D.  18 .     G.  P.,  clerk." 

Sec.  25.  Letters  of  administration  hereafter  to  be  issued  in  romon«ttanoi 

•dmiaiitratioa. 

this  Territory,  may  be  in  the  following  form :     **County  of 

,  ss :     The  Territory  of  Kansas  to  all  persons  to  whom 

these  presents  shall  come  greeting  :     Know  ye,  that  whereas,  A. 

B,,  late  of  the  county  of ,  died  intestate,  as  it  is  said, 

having,  at  the  time  ol  his  death,  property  in  this  Territory  which 
may  be  lost,  destroyed  or  diminished  in  value,  if  speedy  care  be 
not  taken  of  the  same ;  to  the  end,  therefore,  that  said  property 
may  be  collected,  preserved  and  disposed  of  according  to  law,  we 
do  hereby  appoint  C.  D.,  administrator  of  all  and  singular,  the 
goods  and  chattels,  rights  and  credits,  which  were  of  the  said  A. 
B.  at  the  time  of  his  death,  with  full  power  and  authority  to  se- 
cure and  dispose  of  said  property  according  to  law,  and  collect 
all  moneys  due  said  deceased,  an(}  in  general  to  do  and  perform 
all  other  acts  and  things  which  are  or  hereafter  may  be  required 
of  him  by  law.     In  testimony  whereof,  I,  G.  P. ,  clerk  pi  the    j 
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probate  court  in  and  £or  the  county  of ,  aforesaid,  have 

hereunto  signed  mj  name,  and  affixed  the  seal  of  said  court,  this 

day  of ,  A.  D.  18 .     G.  P.,  clerk." 

meBUr*rin*d'if"       Sbc.  26.  In  all  cases  where  letters  of  administration,  with  the 

b^TtraJd  hf^the^  will  annexed,  letters  of  administration  de  bonis  non^  during. 

minority  or  absence,   shall  hereafter  be  issued  by  the  probate 

court,  or  the  clerk  thereof  in  vacation,  the  same  shall  be  issued 

in  conformity  to  the  foregoing  forms  as  near  as  may  be,  taking 

care  to  make  the  necessary  variations,  additions  or  omissions,  to 

suit  each  particular  case. 

«*i!J5uotiol'i       Sbc.  27.  If,  after  letters  of  administration  granted,  a  will  of 

the  deceased  be  found  and  probate  thereof  granted,  the  letters 

shall  be  revoked,  and  letters  testamentary  or  of  administration, 

with  the  will  annexed,  shall  be  granted. 

iiinStMwltf"*"      Sec.  28.  If  a  will  be  proved  and  letters  thereon  granted,  and 

^^feJd.^"       the  will  be  afterwards  set  aside,  the  letters  shall  be  revoked  and 

other  letters  granted  of  the  goods  unadministered. 
•oie,  woJuioT*      Sbc.  29.  If  any  executrix  or  administratix  marry,  her  husband 

of  Mr  letton.  *  af  *  . 

shall  not  thereby  acquire  any  interest  in  the  effects  of  her  testa- 
tor or  intestate,  nor  shall  the  administration  thereby  devolve  upon 
him,  but  the  marriage  shall  extinguish  her  powers  and  her  letters 
be  revoked. 
Mdhi*w*iJtto?*       Seo.  80.  If  any  executor  or  administrator  become  of  unbound 
majUnTektd.  ^  jjjjj^^  qj.  j^^  convictod  of  any  felony  or  other  infamous  crime,  or 
become  a  habitual  drunkard,  or  otherwise  incapable  or  unsuitable 
to  execute  the  trust  reposed  in  him,  or  fail  to  discharge  his  official 
duties,  or  waste  or  mismanage  the  estate,  or  act  so  as  to  en- 
danger any  co-executor  or  co-administrator,  the  probate  court, 
y  upon  complaint  in  writing  made  by  any  person  interested,  sup- 
ported by  affidavit,  and  due  notice  given  to  the  person  com- 
plained of,  shall  hear  the  complaint^  and  if  they  find  it  just,  shall 
revoke  the  letters  granted. 
S!diti?^^other      S^^-  ^1-  K  any  heir,  legatee,  creditor  or  other  person  inter- 
viViorSiIif^$i  ested  in  any  estate,  file  in  the  probate  court  an  affidavit,  stating 
•wur  y,  w  «a.    ^^^^  ^^^  affiant  has  sufficient  cause  to  believe,  and  does  believe, 
that  the  security  in  the  executor's  or  administrator's  bond  has, 
or  is  likely  to  become  insolvent,  or  has  died,  or  has  removed  from 
the  Territory,  or  that  the  principal  in  such  bond  has,  or  is  likely 
to  become  insolvent,  or  is  wasting  the  estate,  or  that  the  penalty 
of  any  such  bond  is  insufficient,  or  that  such  bond  has  not  been 
taken  according  to  law,  and  shall  have  given  the  principal  in  such 
^^  bond  at  least  ten  days'  notice  of  the  comtplaint,  the  court  shall 

examine  into  the  complaint.  ^.^^,.^^,  .^  GoOglc 
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Ssc.  32.  If  an  J  person  bound  as  security  in  the  execu  tor's  or  SMnurmbond 
administrator's  bond,  file  in  the  probate  court  an  affidavit  stating  «»!•«»*.▼*»«• 
that  the  affiant  has  sufficient  cause  to  believe,  and  does  believe, 
his  co-security  has  died,  or  has,  or  is  likely  to  become  insolvent, 
or  has  removed  from  the  Territory,  or  that  the  principal  in  such 
bond  has,  or  is  likely  to  become  insolvent,  or  is  wasting  the 
estate,  and  shall  have  given  to  the  principal  in  such  bond  at  least 
ten  days'  notice  of  such  complaint,  the  court  shall  examine  into 
the  complaint. 

Sbo.  38.  If  the  probate  court  find  the  complaint  mentioned  in  JJJJ,\^X?*' 
either  of  the  two  preceding  sections  to  be  just,  it  shall  order  **»***^  ^''^ 
another  bond  and  sufficient  security  to  be  given. 

Sec.  34.  Such  additional  bond,  when  given  and  approved,  uiaXL  JJJJ^j^i^  <*p^ 
discharge  the  former  securities  from  any  liability  arising  from  t^SiJ^L^k!^^ 
any  misconduct  of  the  principal,  after  filing  the  same,  and  such 
former  securities  shall  only  be  liable  for  such  misconduct  as  hap* 
pened  prior  to  the  giving  of  such  new  bond. 

Sbc.  35.  If  such  person  fail  to  give  such  additional  bond  and  I?"  wd'SilnMi 
security  within  ten  days  after  making  such  order,  his  letters  shall  uluST^^''^^ 
thenceforth  be  deemed  to  be  revoked,  and  his  authority  from  that 
time  eease. 

Sbc.  36.  It  shall  be  the  duty  of  the  probate  court,  whenever  ?!!!^m,^AT^ 
it  shall  appear  necessary  and  proper,  to  order  an  executor  or  ad«  t^begwen!^'  ^ 
ministrator  to  give  other  and  further  security,  first  giving  sudi 
executor  or  administrator  at  least  five  days'  notice  of  such  in* 
tended  order,  and  if  such  executor  or  administrator  shall  fail  to 
give  such  further  security  within  ten  days  after  making  such  Failure  to  ooapij 
order,  his  letters  shall  thenceforth  be  deemed  to  be  revoked,  and  ^^o*- 
his  authority  from  that  time  cease. 

Sbo.  37.  If  any  executor  or  administrator  publish  for  'our  J^jjdw^Ui  il£ 
weeks,  in  some  newspaper  in  the  county,  a  notice  of  his  intention  ^'**^'*^  '^^• 
to  apply  to  the  probate  court  to  resign  his  letters,  and  the  court, 
on  proof  of  such  publication,  shall  believe  that  he  should  be  per- 
mitted to  resign,  it  shall  so  order.     Said  publication  of  notice  in 
the  newspaper,  upon  application  to  the  probate  court  for  that 
purpose,  may  be  dispensed  with,  and  instead  thereof  the  court 
may  require  said  administrator  to  put  ten  written  handbills  in  ten 
of  the  most  public  places  in  the  county  where  he  is  conducting 
the  business  of  his   administration,  at  least  twenty  days  before 
the  term  at  which  he  intends  to  resign  his  administration. 
.   Seo,  38.  Such  person  shall   then   surrender  his  letters,  his  JJiSSirMpcM. 
power  from  that  time  shall  cease,  and  he  shall  pay  the  expenses  Jjjfj**  ^^^  •pp"- 
of  publication  and  all  the  proceedings  on  the  application.  ^OOglc 
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i«Mmof  one  re-      ggc.  39.  If  there  he  more  than  one  execator  or  administrator 

TOKMi  or  snrrm- 

j!S2;l?***"  **  of  an  estate,  and  the  letters  of  part  of  them  be  reroked  or  sur- 
rendered, or  a  part  die,  those  who  remain  shall  discharge  all  the 
duties  required  by  law  respecting  the  estate. 

AdmiBiitniioB        Seg.  40.  If  all  the  executors  or  administrators  of  an  estate  die^ 

•f  goods  unad-  ,  ,     .    ,  ,  i      i     .  i  . 

toSj'jSStisI^"  or  resign,  or  their  letters  be  revoked,  in  cases  not  otherwise  pro- 
Tided  for,  letters  of  administration^  of  the  goods  remaining  un* 
administered,  shall  be  granted  to  those  to  whom  administration 
would  have  been  granted  if  the  original  letters  had  not  been  ob*  . 
tained,  or  the  person  obtaining  them  had  renounced  the  adminis- 
tration, and  the  administrator  shall  perform  the  like  duties  and 
incur  the  like  liabilities  as  the  former  executors  or  administra- 
tors. 
lIiS!Sitor?iIf"      S*^'  *^-  ^  *°J  administrator  or  executor  die,  resign,  or  his 
iTnTokU'how   letters  be  revoked,  he,  or  his  legal  representatives,  shall  account 
mooqh  .         j^^^  p^y  ^^^  deliver  to  his  successor,  or  to  the  surviving  or  re- 
maining executor  or  administrator,  all  money,  real  and  personal 
property  of  every  kind,  and  all  rights,  credits,  deeds,  evidences 
of  debt,  and  papers  of  every  kind,  of  the  deceased,  at  such  times 
and  in  such  manner  as  the  court  shall  order,  on  final  settlement 
with  such  executor  or  administrator,  or  his  legal  representatives* 
whona^^prooMd      Skc.  42.  Thc  succeodiug  administrator,  or  the  remaining  ex- 
«!J?tiifI*"'"'  ecutor  or  administrator,  may  proceed  at  law  against  the  delin- 
quent and  his  securities,  or  either  of  them,  or  against  any  oiln&t 
person  possessed  of  any  part  of  the  estate. 
FftiiiBgtomake        ^Ec.  43.  If  auy  executor  or  administrator  fail  to  make  either 
!{tat!?n.''^n'rt'    annual  or  final  settlement,  as  required  by  law,  and  do  not  show 

may  rcToke  let- 

un.  good  cause  for  such  failure  after  citation,  the  probate  court  shall 

order  the  executor  or  administrator  to  give  notice  when  required, 
and  to  make  such  settlement,  and  may  enforce  obedience  to  such 
order  by  attachment,  or  may  revoke  his  letters. 

Deiinqnenttopay      gKc.  44.  In  all  cascs  whcrc  citatiou  or  attachment  may  be 

eofts  of  eitaiion  *f 

oraitaohneai.     {ggued  agaiust  any  executor  or  administrator  for  failing  to  settle 

his  accounts,  such  delinquent  shall  pay  all  costs  incurred  thereby. 

Exoentororad.        Sec.  45.  The  cxecutor  or  administrator  on  the  estate  of  any 

ninistrator  of 
menbor  of  eo- 


proporty. 


artnerahipto  dcceasod  mcmbor  of  a  co-partnership  shall  includiB  in  the  inven- 
SdUpSSi''^  tory,  which  he  is  required  by  law  to  return  to  the  probate  courts 
the  whole  of  the  partnership  estate,  goods  and  chattels,  rights 
and  credits,  appraised  at  its  true  value,  as  in  other  cases,  but  the 
appraisers  shall  carry  out  in  the  footing  an  amount  equal  only  to 
the  deceased's  proportional  part  of  the  co-partnership  interest. 
Sbo.  46.  The  property  thus  appraised  shall  remain  with  th^ 
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executor  or  admioistarator.  or  he  deUvered  over,  as  the  case  maj  property  m%ju 

.  Ill  -II        dellrewd  to  sar« 

be,  to  the  survmng  partner^  who  may  be  disposed  to  undertake  saVh^»^M^*v; 
the  management  thereof,  agreeably  to  the  conditions  of  a  bond,  '^^*  ^''*' 
which  he  shall  be  required  to  give  to  the  Territory  of  Kansas,  in 
such  sum,  and  vrith  such  securities  as  is  required  in  other  cases 
of  administration. 

Sac,  47.  The  condition  of  such  bond  shall  be,  in  substance,  as  SJId!"***'*^ 
follows:     ^^The  condition  of  the  above  bond  is,  that  if  A.  B., 

surviving  partner  of  the  late  firm  of ,  shall  use  due 

diligence  and  fidelity  in  closing  the  affairs  of  the  late  co-partner- 
ship,  apply  the  property  thereof  towards  the  payment  of  the 
partnership  debts,  render  an  account,  upon  oath,  to  the  probate 
c,ourt,  whenever  by  it  thereunto  required,  of  all  the  partnership 
affairs,  including  the  property  owned  by  the  late  firm,  and  the 
debts  due  thereto,  as  well  as  what  may  have  been  paid  by  the 
survivor  towards  the  partnership  debts,  and  what  may  still  be 
due  and  owing  therefor,  and  pay  over,  within  two  years,  unless  a 
longer  time  be  allowed  by  the  probate  court,  to  the  executor  or 
administrator,  the  excess,  if  any  there  be  beyond  satisfying  the 
partnership  debts,  then  'the  above  bond  to  be  void,  otherwise  to 
remain  in  full  force. 

Seo.  48.  The  probate  court  shall  have  the  same  authority  to  ^!^^{l\^ 
oite  such  survivor  to  account,  and  to  adjudicate  upon  such  ac-  *^^^'^' 
count,  as  in  the  case  of  an  ordinary  administrator,  and  the  parties 
interested  shall  have  the  like  remedies,  by  means  of  such  bond, 
lor  any  misconduct  or  neglect  of  such  survivor,  as  may  be  had 
against  administrators. 

Sbo.  49.  In  case  the  surviving  partner,  having  been  duly  cited  £^{^j;"StS5 
for  that  purpose,  shall  neglect  or  refuse  to  give  the  bond  required  ^i^i  und  and  ^ 
in  the  forty-sixth  and  forty-seventh  sections  of  this  chapter,  the  v^hHS^^S^*^ 
executor  or  administrator  on  the  estate  of  such  deceased  partner, 
in  giving  a  bond,  as  provided  in  the  following  sections,  shall 
forthwith  take  the  whole  partnership  estate,  goods  and  chattels, 
rights  and  credits,  into  his  own  possession,  and  shall  be  autho- 
rised to  use  the  name  of  the  survivor  in  collecting  the  debts  due 
the  late  firm,  if  necessary  ;  and  shall,  with  the  partnership  prop- 
erty, pay  the  debts  due  from  the  late  firm,  with  as  much  expedi-  Hii  dottif. 
tion  as  possible,  and  return  or  pay  to  the  surviving  partner  his 
proportion  of  the  excess,  if  there  be  any. 

Sbc.  50.  Before  proceeding  to  administer  upon  such  partner-  MriS^di- 
ship  property,  as  provided  in  the  preceding  section,  such  execu*  ^'''^' 
tor  or  administrator  ehall  be  required  by  the  probate  comtyuny^i 

igi  ize      y  g 
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further  bond,  to  its  satisf action, '  (Vonditioned  that  he  will  faith* 
fullj  execute  that  trust,  with^no  nimecessarj  waste  or  ezpenaei 
which  bond  may  be  enforeed  like  other  administration  bonds. 
mSI VJiua Ver-  ^Bc.  51.  Evcry  surviving  partner,  on  the  demand  of  any  [ex- 
ecutor or]  administrator  of  a  deceased  partner,  shall  exhibit  to  the 
appraisers,  the  partnership  property  belonging  to  the  firm  at  the 
time  of  the  deadi  of  such  deceased  partner,  for  appraisement ; 
and  in  case  the  administration  thereof  shall  devolve  upon  such 
executor  or  administrator,  the  said  survivor  shall  surrender  to 
him,  op  demand,  all  the  property  of  such  partnership,  including 
their  books  and  papers,  and  all  necessary  documents  pertaining 
to  the  same,  and  shall  afford  him  all  reasonable  information  and 
facilities  for  the  execution  of  his  trust. 

JilfJSSjVJIud.      Sbc.  52.  Every  surviving  partner,  who  shall  neglect  or  refuse 
to  comply  with  the  provisions  of  the  preceding  section,  may  be 
cited  for  such  neglect  or  refusal  before  the  probate  court,  and 
unless  he  comply  with  such  provision,  or  show  sufficient  excuse 
for  his  omission,  the  probate  court  may  commit  him  to  the  com* 
mon  jail  of  the  county,  there  to  remain  until  he  consent  to  com- 
ply, or  is  discharged  by  due  course  of  law. 
Two  or  more  ex-,      Sec.  58.  Whou  two  or  morc  persons  are  appointed  executors, 
H^d  ftim\?S?**  *^®  court,  or  clerk  in  vacation,  may  take  a  separate  bond  with 
w^ointboiidfrm  gecurities  from  each  of  them,  or  a  joint  bond  with  securities  from 

all  of  diem. 

t^^i^t^^'      ^^^*  ^'  I^^tters  testamentary  and  of  administration  shall  in 

S*bi*^tif£dto*  no   case  be  granted  to  a  non-resident  of  this  Territory;  and 

Boa-r»  en  .     ^herc  au  exccutor  or  administrator  shall  become  non-resident, 

Ae  probate  court,  having  jurisdiction  of  the  estate  of  the  testator 

or  intestate  of  such  executor  or  administrator,  shall  revoke  his 

letters. 

Of  their  Duties  respecting  Money  and  Properly. 

Sli?t*J3oSto'*'      Sbo.  55.  Every  executor  and  administrator,  immediately  after 

!kS^of  muu.   receiving  letters,  shall  collect  and  take  into  possession  the  goods, 

chattels,  money,  books,  papers  and  evidences  of  debt,  or  of  title 

to  any  real  or  personal  estate,  except  the  property  reserved  as  the 

absolute  property  of  the  widow. 

Tomekeaadre-       Sbc.  56.  He  shall  make  an  inventory  of  all  the  real  and  per- 

tva  iAToatory.  •'  * 

sonal  estate  of  the  deceased,  describing  the  quantity,  situation 
and  title  of  the  real  estate,  also  the  books  and  papers,  the  debts 
due,  or  to  become  due,  to  the  deceased,  the  names  of  debtors,  the 
date  of  the  contract,  the  amount  of  interest  then  due 
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rate  of  interest,  and  such  farthet  description  as  nfill  render  it  A 
perfect  inventory  of  the  estate.     ~  ^ 

Sbo.  57.  He  shall  annex  to  the  inveStory  an  aflBdavit,  stating  f;JlJ!Sd*toth5ia- 
that  it  is  a  full  inventory  and  description  of  all  the  money,  goods,  "^""^^r- 
chattels  and  estate,  real  and  personal,  books,  papers  and  evidences 
of  debt  and  of  title  of  the  deceased,  and  of  all  debts  due  and  be- 
coming due,  so  far  as  he  can  ascertain  them,  except  the  property 
reserved  as  the  absolute  property  of  the  widow,  and  that  he  was 
not  indebted  or  bound  in  any  contract  to  the  deceased  at  the  time 
of  his  death,  except  as  stated  in  the  inventory. 

Seo.  58.  .The  inventory  with  the  affidavit,  shall  be  filed  in  the  JSIJft'TShS^i'i 
office  of  the  clerk  of  the  probate  court  within  sixty  days  after  the  ^**"'**^**«'- 
letters  are  granted. 

Sec.  59.  If,  after  making  the  first  inventory,  any  other  real  or  torf«I*?h!i"to  K 
personal  estate  of  the  deceased  come  to  his  possession  or  knowl-  "****" 
edge,  he  shall  file  a  similar  additional  inventory  thereof. 

Sec,  60.  At  the  time  of  appointing  an  administrator,  or  of  JftJ^lntii tl* 
granting  letters  testamentary  to  an  executor,  the  court,  or  clerk  ^to?or*^m^rii- 

«  111  111  111  «i..         tratorln  opening 

in  vacation,  shall  name  two  respectable  householders  of  the  vicin-  JjfiS'JPiJiSLi 
ity  of  the  last  abode  of  the  deceased,  who  are  disinterested  and  ug*S?«torj**' 
of  no  kin  to  the  administrator  or  executor,  as  witnesses  to  accom- 
pany and  aid  the  administrator  or  executor  in  opening  and  ex- 
amining the  papers  and  money  of  the  deceased,  and  in  making  an 
inventory  thereof ;  and  if  they  fail  to  attend,  the  court  or  clerk 
shall  appoint  others  in  their  stead,  so  that  two  witnesses  shall  be 
present  to  attend  the  proceeding,  before  it  shall  be  lawful  for  any 
executor  or  administrator  to  open  or  examine  such  papers  or 
money,  by  virtue  of  his  appointment. 

Sec.  61.  The  probate  court  shall  allow  such  witnesses  a  com-  SS?.'  ^"'p**"- 
pensation  for  suph  duties,  not  exceeding  that  allowed  to  ap- 
praisers. 

Sec.  62.  If  any  administrator  or  executor  open  or  examine  the  JJSJIiCi*;; 
papers  or  money  of  the  deceased  without  the  publicity  and  attes-  tTt^osT'ponat 
tation  provided  in  this  act,  he  shall  forfeit  and  pay,  to  the  per- 
sons entitled  to  the  estate,  a  sum  not  exceeding  five  thousand 
dollars,  to  be  recovered  before  the  probate  court. 

Sec.  68.  If  the  executor  or  administrator,  or  other  person  in-  i^^V*pSlfn. 
terested  in  any  estate,  file  an  affidavit  in  the  probate  court,  stat-  P^g'offeotT' 
ing  that  the  affiant  has  good  cause  to  believe,  and  does  believe,  **    ***'       "*' 
that  any  person  has  concealed  or  embezzled  any  goods,  chattels, 
moneys,  books,  papers  or  evidences  of  debt  of  the  deceased,  the 
probate  court  may  cite  snch  person  to  appear  before  them,  an^ale 


and  ftBBwer,  trial 
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^mpel  such  appearance  by  attachment,  and  examine  him  and 
other  witnesses,  on  oath,  for  the  discovery  of  the  same. 
f^I"mIyV«om.      Sbo.  G4.  If  auj  such  person  refuse  to  answ6r  proper  interro- 
B  tud  to  jaii.      gatories,  the  court  may  commit  him  to  jail  until  he  answer  or  be 

discharged  by  due  ^course  of  law. 
iinSd''l*'fS  ^®^*  ^^*  ^^  *°y  person  charged  and  cited  as  aforesaid  shall 
' '  appear,  and,  in  his  answers  to  the  interrogatories,  deny  the  right  of 
the  executor  or  administrator  to  such  goods,  chattels,  moneys, 
books,  papers,  or  evidences  of  debt,  the  right  thereof  shall  be 
tried  by  a  jury,  or  if  neither  party  require  a  jury,  by  the  court, 
in  a  summary  manner,  and  judgment  shall  be  render9d  according 
to  the  right,  and  for  costtf.  * 

ttoBrSSirmly'"      Sec.  66.  If  any  person  be  convicted  of  unlawfully  detaining 
SX!t!!^^^*'^    such  goods,  chattels,  money  or  effects,  books,  papers  or  evidences 
of  debt,  the  court  may  compel  the  delivery  thereof  by  attach- 
ment. 
J!Sd^!bJVi£*m.      Sec.  67.  After  having  collected  the  personal  estate,  the  ex- 
ecutor or  administrator  shall  cause  the  same  to  be  appraised  by 
three  disinterested  householders  of  the  county. 
prauSS?*'***"        Sec.  68.  Before  entering  on  their  duti^,  the  appraisers  shall 
make  an  aflSdavit,  stating  that  they  are  not  interested,  nor  of  kin 
to  any  person  interested  in  the  estate,  as  heir  or  devisee,  and  that 
they  will  to  the  best  of  their  ability,  view  and  appraise  the  per- 
sonal estate  to  them  produced. 
Duty  of  appraii-       gg^^  gg^  rpj^^  appyaigers  shall  view  and  appraise  such  proper- 
ty, and  make  a  list  specifying  each  article  appraised,  its  value, 
and  total  amount  of  the  appraisement,  which  shall  be  signed  by 
the  appraisers,  or  two  of  them. 
A?'*^"!Sd'         Sec.  70.  The  appraisement  and  affidavits  shall  be  filed  in  the 
whire  to  bellied,  officc  of  thc  clcrfc  of  the  probato  court,  within  sixty  days  after 

letters  granted, 
compeneation  to       Sec.  71.  Each  appraiser  shall  receive  from  the  estate  one  dol- 
lar per  day  for  his  attendance. 
^«lMm!it,*when      Sbc.  72.  Evcry  executor  or  administrator  shall  cause  similar 
io  be  made.         appraiscmeuts  to  be  filed  of  all  personal  estate,  which  shall  oomc 

to  his  possession  after  the  first  appraisement. 

laTe&torietand        Sbc.  73.  Inveutorjes  and  appraisements  may  be  given  in  evi- 

bowfareTidenoe.  denco,  but  shall  uot  bo  conclusive  for  or  against  any  executor  or 

administrator,  but  other  evidence  may  be  introduced  to  vary  the 

effect  thereof. 

Sec.  74.  Within  thirty  days  after  letters  are  granted,  the  ex- 


lU^bow 

^•biisiMd  ecutor  of  administrator  shall  publish,  in  some  newspaper  in  the 
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county,  and  if  there  be  no  newspaper  pablished  in  the  county, 
then  in  some  newspaper  of  general  circulation  in  the  Territory, 
and  publish  therein  for  three  weeks,  a  Ifotice  that  letters  testa- 
mentary,' or  of  administration  have  been  granted  to  hiro,  stating 
the  date  and  requiring  all  persons  baring  claims  against  the 
estate,  to  exhibit  them  for  allowance  to  the  executor  or  adminis-  w^v\  •   •  ^ 

trator  within  one  year  after  the  date  of  the  letters,  or  they  may  .  ^  *♦*"*•»* 
be  precluded  from  any  benefit  of  such  estate  ;  and  that  if  such 
claims  be  not  exhibited  within  three  years  from  #he  date  of  the 
letters,  they  shall  be  forever  debarred. 

Sec.  75.  When  an  intestate  has  left  no  known  heirs,  the  ad-  JJ^Irtfi^^^^** 
ministrator  shall  also  publish  a  notice  for  s'ix  weeks  in  some  kLV^n  h«?rs. 
newspaper,  containing  the  name  of  the  intestate,  a  description  of 
his  person,  the  time  and  place  of  his  death,  the  place  of  his  na- 
tivity, if  known,  and  the  appraised  amount  of  his  estate. 

Sec.  76.  Executors  ttnd  administrators  shall  collect  all  money  miyooiioetdlMf 
and  debts  of  every  kind  due  to  the  deceased,  aiul  give  receipts  prw'SIusaSi di- 
and  discharges  therefor,  and  shall  commence  and  prosecute  all 
actions  which  may  be  maintained  and  are  necessary  fti  the  course 
of  his  administration,  and  defend  all  such  as  are  brought  against 
him. 

Sec.  77.  They  shall  prosecute  and  defend  all  actions  com-  i!S2»«ri!.T«»j 
menced  by  or  against  the  deceased,  at  the  time  of  his  death,  and  *»^^' 
which  might  have  been  prosecuted  or  maintained  by  or  against 
such  executor  or  administrator. 

Sbo.  78.  For  all  wrongs  done  to  the  property,  rights  or  inter-  JT'mViluuidbj 
ests  of  another,  for  which  an  action  might  be  maintained  against  ntor^nd'^mul 
the  wrong  doer,  such  action  may  be  brought  by  the  person  in- 
jured, or,  after  his  death,  by  his  executor  or  admmistrator  against 
such  wrong  doer,  and  after  his  death,  against  his  executors  or  ad- 
ministrators, in  the  same  manner  and  with  the  like  effect,  in  all 
respects  as  actions  founded  upon  contracts. 

Sec.  79.  The  preceding  section  shall  not  extend  to  actions  for  Not  to  oxtMd  t« 

*  ^^  ,  eortaiaeMM. 

slander,  libel,  assault  and  battery,  or  false  imprisonment,  nor  to 
actions  on  the  case  for  injuries  to  the  person  of  the  plaintiff,  or  to 
the  person  of  the  testator  or  intestate  of  any  executor  or  admin- 
istrator. 
Sec.  80.  All  debts  due  by  an  administrator  to  his  testator  or  i>ebttd««%7ex. 

^  ooiitow,  4e.»  to  b« 

intestate,  shall  be  considered  as  assets  m  his  hands.  ^*^' 

Sec.  81.  If  any  person  appoint  his  debter  executor  of  his  ivi.tor  anpointod 
Will,  such  appomtment  shall  not  discharge  the  debt,/but  it  shall  oon«iaorta  i 
be  assets  in  his  hands. 
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iidlwViIddTtSii      Sbc.  82.  In  addition  to  her  portion  of  her  deceased  husband's 

todover.  estate,  the  widow  shall  be  allowed  to  keep  absolutely,  for  the  use 

of  herself  and  f aniily,  «.ll  the  wearing  apparel  of  the  family,  her 

wheels,  looms  and  other  implements  of  industry ;  all  yam,  cloth 

and  clothing  made  up  in  the  family  for  their  own  nse  ;  all  grain, 

o/'       O  ^Vv  °^®*^*>  vegetables,  groceries,  and  other  provisions  on  hand,  and 

JTu  I ^€^7  7  provided  and  necessary  for  the  subsistence  of  the  widow  and  her 

family  for  twelve  months,  and  as  many  beds,  with  bedding,  as 

shall  be  necessary  for  herself  and  the  family  of  the  deceased  re^ 

siding  with  her,  and  under  her  control,  of  which  an  inventory 

shall  be  made  by  the  executor  or  administrator,  and  filed  in  the 

probate  court. 

fwmho*?do^rin      Skc.  83.  Tho  widow  shall  apply  for  such  property  named  in 

{?au?fir%bu!    the  preceding  section,  before  the  same  be  distributed  or  sold,  and 

the  property  so  delivered  shall  in  no  case  be  liable  for  the  pay* 

mont  of  the  debts  of  the  deceased. 

Sale  of  perii.h»Mo      gBc.  84.  Evcrv  executor  or  administrator,  after  the  appraise- 

vrofrarty,  how  WJ  •'  '  rr 

UmmAa.  mcnt,  shall  sell  at  public  sale  all' goods  and  chattels  of  the  de- 

ceased that  .are  liable  to  perish,  be  consumed  or  rendered  worse 
by  the  keeping,  except  such  as  are  reserved  by  the  widow,  giving 
such  credit  a8  he  may  Chink  best,  and  take  bonds  or  notes,  with 
good  security,  of  the  purchaser. 

If  iii»fflei«ntto       Sec.  85.  If  the  perishable  j^oods  be  not  sufficient  to  pay  the 

pay   debtn,   otiier  i 

MiT''***'^  ^  ^*  debts,  the  executor  or  administrator  shall,  in  the  same  manner, 
sell  other  personal  estate,  until  the  debts  and  legacies  be  all  paid ; 
but  specific  legacies  shall  not  be  sold  in  any  case,  unless  it  be 
necessary  for  the  payment  of  the  debts. 

Bonds  and  notea      Sbc.  80.  Exccutors  and  administrators  may  assign  the  notes 

may  be    awigiiod  •'  ^ 

irte^TilSdVteft  and  bonds  of  the  estate  to  creditors,  legatees  and  distributees,  in 
"******  discharge  of  such  an  amount  of  their  claims  equal  to  the  amount 

of  such  boiui  or  note. 
b^wlnd'iThen         Sec.  87.  Thcy  shall  give  notice  of  the  time  and  place  of  sale, 
«'^ea.  £^j,  xiax^Q  weeks,  in  some  newspaper  in  the  county,  or  by  hand- 

bills, put  up  in  eight  public  places  in  the  county  where  the  sale 
is  made. 
Estate  of  tMtator,      §£0.  88.  If  auy  testator  directs  his  estate  not  to  be  sold,  the 

when  not  to  bo  '^  •'  ' 

•"*'*•  same  shall  be  reserved,  unless  such  sale  be  necessary  for  the  pay- 

ment of  debts. 
All  tho  personal      gEf.,  89.  Whcu  thcrc  arc  no  known  heirs  or  legal  representa- 

cstatc  to  be  Bold,  «  * 

knJ5n*ho7rr  ""^  tivcs,   the  administrator  shall  sell  all  the  personal  estate  of  the 

deceased,  within  one  year  after  adinmiatration  is  granted. 
rerfi«^niUMiate         ggc.  90.  If  auy  exccutor  or  administrator  apply  to  the  pro- 
privatcaie,       -^^^  ^^^  ^^^  pcrmissiou  to  soll  Uic  pcrsoual  estate  of  the  de- 
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ceased,  <»r  any  part  tliereof ,  at  private  sale,  and  the  court  be 
satisfied  that  sach  sale  would  not  be  predjudicial  to  the  persons 
interested  in  the  estate,  it  may  order  such  sale  and  prescribe  the 
terms  thereof. 

Sec.  91.  In  every  public  sale,  the  executor  or  administrator  ^^«d^4t^Tilui 
shall  employ  a  competent  clerk,  not  interested  npr  of  kiu  to  any 
heir  or  deiisee  of  the  estate. 

8bc.  92.  Such  clerk  shall  keep  a  true  account  of  the  sale  HUdatiM. 
made,  make  a  list  of  sales,  specifying  each  article  sold,  the  price 
and  the  name  of  the  purchaBer,  and  shall  annex  his  affidavit  to 
such  list,  stating  that  the  same  is  a  true  account  of  the  sales  made 
by  such  executor  or  adnunistrator,  at  the  time  specified. 

Sec.  98.  Such  sale  bill  shall  be  filed  by  the  executor  or  ad-  S!l!d  wbm^flM. 
ministrator,  in  the  office  of  the  clerk  of  ihe  probate  court,  yn&in 
thirty  days  after  the  sale,  and  it  shall  be  evidence  in  the  same 
manner  and  with  like  effect  as  inventories. 

Sec.  94,  Executors  and  administrators,  under  the  direction  of  b^r?o?5i!StI 
the  probate  court,  shall  lease  the  real  estate  for  any  term  not 
more  than  three  years,  and  shall  receive  and  recover  the  rents. 

Seo.  95.  When  any  house,  out  building,  fence  or  other  im-  22Jim»d?b/S 
provements  on  the  real  estate  require  repairs,  the  probate  court  "*  **" 
may,  on  the  application  of  any  person  interested,  order  the  exec- 
ntor  or  administrater  to  cause  the  necessary  repairs  to  be  made 
without  prejudicing  creditors* 

Sec.  96.  At  every  term,  the  probate  court  shall  examine  all  iKfT^en'to*!: 
inventories,  appraisements  and  sale  bills'filed  since  the  last  term,  S!?*?mtt»  it?*** 
to  see  if  they  have  been  made  and  filed  according  to  law,  and  , 
shall  issue  citations  to  compel  all  delinquents  to  comply  with  the 
law. 

Sec.  97.  If  a  person  die,  leaving  horses  or  other  stock  that  i^^ot%^ 
require  attention,  crops  ungathered,  property  so  exposed  as  to  be  pMeuNd." 
in  danger  of  loss  in  value,  or  work  in  an  unfinished  state,  so  that 
the  estate  would  suffer  material  loss  from  the  want  of  care  and 
additional  labor,  the  executor  or  administrator  may,  until  the 
meeting  of  the  probate  court,  procure  such  indispensable  labor  to 
be  performed  on  the  most  reasonable  terms. 

Sec.  98.  The  probate  court,  on  the  application  of  any  person  ^ce^whaiM^ 
interested,  may  in  such  cases  authorize  further  labor  to  be  per-  ■«»'>»«^p»i<»- 
formed,  as  the  interests  of  the  estate  require   and  all  sums  thus 
paid,  if  approved  by  the  court,  shall  be  allowed  as  expenses  of 
administration. 
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wiIStLtSit***''      Skc.  99.  All  interest  received  by  executors  or  adminiatratora 
i^'iJii^otU'  on  debts  due  to  the  deceased,  shall  be  assets  in  their  hands,  and 

■uaiitnitor.  ' 

if  they  lend  the  money  of  the  deceased,  or  nse  it  for  their  private 
purposes,  they  shall  pay  interest  thereon  to  the  estate. 
l!^ud!fM£?^      Sbc.  100.  The  probate  court  shall  exercise  an  equitable  con- 
S'tLtMut!"'^'^  trol  in  making  executors  and  administrators  account  for  interest 
accruing  to  the  estate  on  account  of  money  loaned  by  them  be- 
longing to  the  estate  or  otherwise,  and  for  that  purpose  may  take 
testimony,  or  examine  the  executor  or  administrator  on  oath. 
S^yUhSdl      Sbo.  101.  Every  executor  and  administrator,  at  the  second 
vb0atob«  BkMU.  ^j^  ^^^  ^^^  ^^^  ^^  which  he  is  required  to  make  settlement, 

shall  render  to  the  probate  court  a  statement,  on  ,oath,  of  the 
amount  of  money  of  the  estate  actually  on  hand. 
S!l?«?^^![''uad,  Sso.  103.  If,  on  the  return  of  the  inventory,  or  at  any  other 
md«.^  *  time,  it  shall  appear  to  the  satisfaction  of  the  probate  court  that 
there  is  a  surplus  of  money  in  the  hands  of  the  executor  or  ad- 
ministrator, that  will  not  be  shortly  required  for  the  expenses  of 
administration,  or  payment  of  debts,  it  shall  have  discretionaiy 
power  to  order  him  to  lend  out  the  money  on  such  terms,  and  for 
such  time,  as  may  be  deemed  best. 

SSlfl'sait'a^dit!      Sec.  103.  The  probate  court  may  at  any  time  make  such  or- 
•ritaiioA^wiMii    j^^  ^  ^j^^  interest  of  the  estate  may  require,  for  the  speedy 


collection  of  debts,  or  the  sale  or  distribution  of  personal  prop- 
erty. 
B-Mm^nAftd-      gsc.  104.  All  oxecutors  and  administrators  may  give  receipts 
1SSk!!^!'£!t\  uid  discharges  for  money  received  by  them  on  account  of  the  de- 
**'  ceased ;  but  if  there  be  more  than  one  executor  or  administrator, 

'  a  majority  shall  join  in  such  receipt  or  discharge,  or  they  shall 
be  void. 
U'KPJ^lSSi-      Sso.  105.  If  personal  property  shall  bo  bound  by  the  lien  of 
ifiS^'orUniSSl  an  execution  or  executions,  whether  such  execution  or  executions 
nier  to  ••   t «  ^^^^^  ^^^^  ^^^^  levied  or  not  at  the  time  of  the  death  of  the  tes- 


te ftppKed. 


tator  or  intestate,  the  executor  or  administrator  shall,  neverthe- 
less, inventory,  cause  to  be  appraised,  and  sell  the  same  as  if  no 
such  lien  existed,  except  that  a  separate  inventory,  appraisement 
and  sale  bill  of  such  property,  shall  be  made  and  returned. 
'  raeh^SuflCSi  Sbo.  106.  The  proceeds  of  the  sale  of  such  personal  property 
shall  be  applied,  under  the  direction  of  the  probate  court,  in  the 
following  manner :  First,  When  there  is  but  one  execution,  to 
the  payment  of  such  execution,  and  the  residue,  if  any,  shall  be 
assets  to  be  administered  according  to  law.  Second,  When  there 
is  more  than  one  execution,  the  liens  whereof  are  of  even  4ate,  to 
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the  payment  of  such  executions,  and  the  residue,  if  any,  shall  be 
aasets,  to  be  administered  according  to  law ;  but  if  such  proceeds 
shall  not  be  sufficient  to  pay  the  whole,  then  in  proportion  to  their 
respective  amounts.  Third,  When  there  is  more  than  one  exe- 
cution, the  liens  whereof  are  of  uneven  dates,  and  such  proceeds 
ahall  not  be  sufficient  to  pay  the  whole,  to  the  payment  thereof, 
according  to  their  priority  of  lien. 

Sec.  107.  The  provisions  of  the  two  preceding  sections  shall  £2f^J^'^P'2Iid 
not  be  construed  to  deprive  the  widow  of  the  benefit  of  the  eighty-  ^  ••'****  •"*•• 
third  section  of  this  chapter,  nor  to  deprive  the  demands  classed 
in  the  first  and  second  sub-divisions  of  the  one  hundred  and  for- 
ty-third section  of  this  chapter,  of  their  precedence  over  ally)ther 
demands  against  the  estate  of  the  deceased. 

Sec.  108.  In  all  cases  where  any  person  shall  die,  leaving  a  J;,**l*Ji;ji^' 
widow  or  other  family,  the  probate  court  has  power,  if  in  its  JS^iiutJ'u'br^ 
opinion  it  will  not  be  predjudicial  to  creditors,  and  will  beadvan-  ***** 
tageous  to  such  widow  or  others  entitled  to  distribution  in  the 
estate,  to  order  that  no  more  of  the  personal  estate  shall  be  sold 
than  will  be  sufficient  to  pay  the  debts  :  Provided^  The  probate 
court  shall  take  good  and  sufficient  security  that  the  property 
shall  be  forthcoming  to  answer  the  demand  of  any  creditor,  or 
others  concerned  in  the  estate. 

Sec.  109.  In  the  cases  specified  in  the  preceding  section,  the  Appraisement. 

...  1111  .  1  .  S«rt  property  to 

executor  or  admmistrator  shall  make  an  mventory  and  appraise-  ^„J,%ft£,fJ*j;jj; 
ment  of  the  estate  as  in  other  cases,  but  he  shall  leave  such  per-  •''*»"3r. 
Bonal  property  as  is  ordered  not  to  be  sold,  in  possession  of  the 
widow  or  other  family,  who  shall  use  and  enjoy  the  same  until 
the  probate  court  shall  order  such  property  to  be  administered. 

Sec.  110.  If  property  is  about  to  be  sold  in  the  vacation  of  £lw*"la"i?' 
the  probate  court,  any  judge  of  such  probate  court  has  power,  Sro^V/aTi? 
upon  the  petition  of  the  executor  or  administrator,  or  of  any 
other  person  interested  in  the  estate,  to  order  the  suspension  of 
such  sale  until  the  next  term  of  the  probate  court. 

Sac.  Ill,  In  any  case  where  the  court  has  ordered  that  prop-  Jj^Jtl'to  w*2h 
crty  shall  not  be  sold,  if  it  shall  appear  to  the  probate  court  that  SJSJimlySlcind 
such  property  is  likely  to  be  injured  or  wasted,  or  that  those  in-  "*/  *'*"* 
terested  therein  would  be  benefitted  thereby,  such  court  shall  order    U 
that  such  estate  be  forthwith  administered;  and  in  such  cases  the  vW  ^^ 
rights  of  all  persons  interested  shall  be  the  same  as  if  the  order^i      «n  J^f^j^\ 
provided  for  in  the  one  hundred  and  ninth  section  of  this  chapter,  v/ 

had  not  been  made. 

Sec  112.  For  good  cause  shown,  the  probate  court  may  con-  SSIfpSS^^ 
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iJSicaMT  ^"^  *i^"^  ^'^y  matter  or  proceeding  arising  before  it  under  this  Act, 
on  such  terms  as  it  may  consider  just. 

Of  their  duties  respecting  the.  sale  of  Real  Estate. 

MirSniTtoU*       Sec.  113.  The  sale  and  conveyance  of  real  estate  under  a  will. 

whoB.  shall  be  made  by  the  acting  executor  or  administrator,  with  the 

will  annexed,  if  no  other  person  be  appointed  for  that  purpose 
by  the  will,  or  if  such  poison  fail  to  perform  the  ti'ust. 

PMchMi'o/SndB*  Sec.  114.  If  any  person  die,  having  purchased  real  estate,  and 
shrill  not  have  completed  the  payment,  nor  devised  such  estate, 
nor  provided  for  the  payment  by  will,  and  the  completion  of  such 
payment  would  be  beneficial  to  the  estate  and  not  injurious  to 
creditors,  the  executor  or  administrator,  by  order  of  the  probate 
court,  may  complete  such  payment  out  of  the  assets  in  his  hands, 
and  such  estate  shall  be  disposed  of  as  other  real  estate. 

t"r'o7inu't5S!*"      Sec.  115.  If  the  court  believe  that  after  the  payment  of  debts, 

iJe^nJt"«iffi"kit  there  will  not  be  sufficient  to  pay  for  such  real  estate,  the  court 
may  order  the  executor  or  administrator  to  sell  all  the  right,  title 
and  interest  of  the  deceased  therein. 

fa'adiSVi^^nn-      Sec.  116.  If  such  roal  estate  has  been  purchased  from  indi- 

ShiwdVo'iifrndf-  viduals,  the  court  may,  if  they  believe  it  advantageous  to  the  es- 
tate, order  the  same  to  be  relinquished  to  such  individual  on  the 
most  advantageous  terms  that  can  be  agreed  upon. 

Jfflcera^tS.ori.3      Sec.  117.  If  such  real  estate  shall  have  been  purchased  from 

uilSI  ft SJt  bo    any  oflScer  authorized  by  law  to  sell  school  lands,  the  probato 

rtilinqniibea  In  ..w.  i«  ii**ii 

the  drjcretion  oi   court  may,  lu  its  discretion,  order  the  same  to  be  relinquished, 
and  in  such  cases  the  officer  shall  be  authorized  to  accept  of  such 
relinquishment,  and  surrender  the  obligation  of  the  deceased. 
STo^ndomptiSn^of       S^c*  118.  If  any  person  die,  having  mortgaged  any  real  es- 
mortgage  prop-  ^^^^^  ^^  mortgaged  or  pledged  any  personal  property,  or  owning 
any  equity  of  redemption,  and  shall  not  have  devised  the  same, 
or  provided  for  the  redemption  of  the  same  by  will,  the  probate 
court,  upon  the  application  of  any  person  interested,  may  order 
the  executor  or  administrator  to  redeem  such  estate  out  of  the 
personal  assets,  if  it  would  be  beneficial  to  the  estate,  and  not  in- 
jurious to  the  creditors. 
SJ*"ty  oT^      Sec.  119,  If  such  redemption  would  injure  the  estate  or  cred- 
•^idf'*'*  ""JiS.  iters,  or  there  would  not  be  assets  to  redeem  such  estate  after 


f  payment  of  debts,  the  court  shall  order  all  the  right,  title  and  in- 
terest of  the  estate  to  such  property  to  be  sold  at  public  sale. 

lin  uiSi^nt  0^  ^^^'  12^'  l^  ^^^^^  ^^  relinquishment  of  the  interest  of  the  tes- 
istnTto/Jomp'S!'*"  tator  or  intestate,  under  the  provisions  of  the  one  hundred  and 
dMd,  dfcct  tbero-  Seventeenth  and  one  hundred  and  eighteenth  sections  of  this  chap- 
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ter,  and  in  all  cases  of  the  sale  of  the  interest  of  the  testator  or 
^  intestate,  under  the  one  hundred  and  sixteenth  and  one  hundred 
and  twentieth  sections  of  this  chapter,  the  executor  or  adminis- 
trator shall  be  competent,  by  deed,  to  make  such  relinquishment, 
or  to  convey  to  the  purchaser  all  the  right,  title  and  interest  the 
testator  or  intestate  had  in  and  to  such  real  estate  at  the  time  of  ^\. 
his  death.  ■ 

Seo.  121.  If  any  persoii^die  and  not  have  personal  estate  suf-  "JSSlBUBttJw 
ficient  to  pay  his  debts,  the  executor  or  administrator  shall  file  a  Mul^JTMtiStr 
petition  to  the  probate  court,  stating  the  facts,  and  praying  for  \ 

the  sale  of  the  real  estate,  or  so  much  thereof  as  will  pay  the 
debts. 

Sec.  122.  If  such  real  estate  be  bound  by  the  lien  of  a  judg-  ";SbJ*iiii«i 
ment,  the  executor  or  administrator  shall  state  that  fact  in  his  iuudiB^p^titi^ii. 
petition,  the  date  and  amount  of  the  judgment,  and  the  name  of 
the  person  in  whose  favor  the  same  was  rendered. 

Sec.  123.  The  proceeds  of  the  sale  of  such  real  estate  shall  be  proceeds  oisaieu 

'*'  ,  be  applied  to  paj- 

first  applied  to  the  payment  of  such  judgment,  and  the  resrdue,  SStf  JJSi-ftfe 
if  any,  shall  become  assets  in  the  hands  of  the  executor  or  ad-  **'*'««'"^«""'«- 
ministrator,  to  be  administered  according  to  law. 

Sec.  124.  If  such  real  estate  be  bound  by  the  lien  of  several  biu"d^bJ**uoii  of 
judgments,  the  executor  or  administrator  shall  state  that  fact  in  t^'b!r«iitolfi^*'p^ 
his  petition,  the  dates  and  amounts  of  such  judgments,  and  the 
names  of  the  persons  in  whose  favor  the  same  were  rendered. 

Sec.  125.  The  proceeds  of  the  sale  of  such  real  estate  shall  HTutoli  a'pp"Jd 
be  first  applied  to  the  payment  of  such  judgments  according  to  roohjudYmenti!' 
their  priority  of  lien. 

Sec.  126.  The  residue  of  such  proceeds,  if  any,  shall  become  Residneof  pro- 
assets  in  the  hands  of  the  executor  or  administrator,  to  be  ad-  »**«'■• 
ministered  according  to  law. 

Sec.  127.  If  the  lien  of  such  several  judgments  be  of  even  .""Si.BtB"iS*** 
date,  and  the  proceeds  of  such  sale  shall  not  be  sufficient  to  pay  hiwipjifo*?!*' 
the  whole,  such  proceeds  shall  be  applied  to  the  payment  of  such 
several  judgments  in  proportion  to  their  respective  amounts. 

Sec.  128.  The  petition,  to  be  filed  according  to  the  provisions  SSJanicd'b^**' 
of  the  one  hundred  and  twenty-first  section  of  this  chapter,  shall  idmiiTit?»ti«, 
be  accompanied  by  a  true  account  of  his  administration,  a  list  of 
the  debts  due  to  and  by  the  deceased,  and  remaining  unpaid,  and  an 
inventory  of  the  real  estate  and  of  the  remaining  personal  estate, 
with  its  appraised  value,  and  all  the  other  assets  in  his  hands,  the 
whole  to  bo  verified  by  the  affidavit  of  the  executor  or  adminis- 
trator. 
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«"«»*•»«•*:        Sbo.  129,  If  fluch  executor  or  administrator  do  not  make  such 

ministrator  fall- 

lppiu5i*n%u^**  application,  any  creditor,  or  other  person  interested  in  the  es- 

"*  ■*^"  tate,  may  make  sudh  application,  giving  twenty  days'  notice  to 

the  executor  or  administrator. 

b?AVmakiM*"'      Sbc.  130.  Every  such  executor  or  administrator,  on  or  before 
..«h  appu^tfon.  ^^^  £j.g^  j^y  ^£  ^^  ^^^^  ^£  ^j^^  ^^^^  ^^  ^j^^j^  j^^  jg  notified  that 

such  application  will  be  made,  shall  file  with  the  clerk  of  the 
court  perfect  accounts,  lists  and  inventories,  made  out  and  veri- 
fied as  those  required  to  accompany  a  petition  by  himself.  If 
such  executor  or  administrator  fail  to  comply  with  this  Section, 
the  court  shall  compel  him  to  do  so  by  attachment. 
tSi?M?JSi5r*"  Seo.  131.  When  such  petition,  and  such  accounts,  lists  and 
^wt^hiaforder  iuvcntories  shall  be  filed,  the  court  shall  order  that  all  persons  in- 

Botio9  to  bo  kIt— 

•<^-  terested  in  the  estate  be  notified  thereof,  and  that  unless  the  con- 

trary be  shown,  on  the  first  day  of  the  next  term  of  the  court  an 
order  will  be  made  for  the  sale  of  the  whole,  or  so  much  of  such 
real  estate,  as  will  pay  the  debts  of  the  deceased.     Such  notice 
shall,  be  published  for  six  weeks,  in  some  newspaper  in  the  county, 
or  by  ten  handbills,  to  be  put  at  ten  public  places  in  the  county 
in  which  the  land  lies,  at  least  twenty  days  before  the  term  of 
the  court  at  which  any  such  order  will  be  made,  in  the  discretion 
of  the  probate  court. 
SbUoluJS'inn      Sbc.  132.  Upon  proof  of  publication,  the  court  shall  hear  the 
^JtuiS^wV  testimony,  and  may,  if  necessary,  examine  all  parties  on  oath, 
touching  the  application,  and  make  an  order  for  the  sale  of  such 
real  estate,  or  any  part  thereof,  in  this  Territory,  at  public  or 
private  sale. 
SY^^iiSJJd,       Sbc.  133.  If  any  executor  or  administrator,  or  other  person 
wid.     **'***     interested  in  any  estate,  file  a  petition,  setting  forth  the  facts, 
and  describing  the  real  and  personal  estate,  and  praying  that  the 
personal  estate  may  be  reserved,  and  real  estate  be  sold  for  the 
payment  of  debts,  the  same  steps  shall  be  taken,  and  the  same 
proceedings  and  publication  had  as  above  directed,  upon  a  peti- 
tion to  sell  real  estate  for  the  payment  of  debts,  and  the  court 
may  order  the  whole,  or  any  part  of  the  personal  estate,  to  be 
reserved ;  and  the  real  estate,  or  any  part  of  it,  may  be  sold  at 
public  or  private  sale. 
flplallSdibJfQw       Sbc.  134.  Before  any  executor  or  administrator  shall  sell  any 
'*^*'  real  estate,  or  any  interest  therein  by  order  of  any  court,  he  shall 

have  it  appraised  by  three  disinterested  householders  of  the  coun- 
ty in  which  it  lies. 
^SuTb/'Jj^ais-      Sbc.  135.  Such  appraisers  shall  make  an  aflBdavit  that  they 
^'  will,  according  to  the  best  of  their  abilities,  view  and  appraise 
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the  estate  to  them  shown,  acd  they  shall  view  and  appraise  the 
same,  and  deliver  to  the  executor  or  administrator  a  certificate 
thereof,  under  their  hands. 

Sbc.  136.  In  all  sales  of  real  estate  made  by  any  executor  or  llSt^Sria'mu^ 
administrator,  he  shall  cause  a  notice,  containing  a  particular  de-  ^nUifM?'  °\ 
scription  of  the  estate  to  be  sold,  and  stating  the  time,  place  and  tf4^\ 

terms  of  sale,  to  be  published  in  some  newspaper  in  the  count 
for  four  weeks,  and  shall  put  up  a  copy  of  such  notice  in  ten  publ! 


places  in  the  county  in  which  the  sale  is  to  be  made,  twenty  days  /   \JL 
before  the  sale.     If  the  probate  court  shall  think  it  advisable,  and  \P 
00  order,  the  publication  of  such  notices  in  the  newspaper  maybe 
dispensed  with. 

Sec.  187.  All  public  sales  of  real  estate,  made  by  order  of  any  JJS'^^*;,;^! 
court  for  the  payment  of  debts,  shall  be  made  at  the  court  house  JJiSStU?*^^ 
door  of  the  county  in  which  such  estate  is  situated,  and  shall  be 
conducted  openly  by  auction. 

Sbc.  188.  No  real  estate,  sold  for  Repayment  of  debts,  shall  S*lJjSJJ|*,f 
be  sold  at  private  sale  for  less  than  three-fourths  of  its  appraised  fo?r^!f^t!tp. 
value,  nor  shall  the  executor  or  administrator,  directly  or  indi-  5or.h»irM^ior 

'         .  '  a'  or  ftdxainislralor 

rectly ,  become  the  purchaser  of  such  real  estate.  pumiim.. 

Sec.  139.  At  the  next  term  of  the  probate  court  after  such  ^^^"^•' 
sale,  the  executor  or  administrator  shall  make  a  full  report  of  his 
proceedings,  with  the  certificate  of  appraisement  and  a  copy  of 
the  advertisement,  which  report  shall  be  verified  by  aflidavit, 
stating  that  he  did  not,  directly  or  indirectly,  purchase  such  real 
estate,  or  any  part  thereof,  or  any  interest  therein,  and  that  he 
is  not  interested  in  the  property  sold,  except  as  stated  in  the  re- 
port. 

Sbc.  140.  If  such  report  and  proceedings  of  the  executor  or  "^^JlJ^^^iof 
administrator  be  not  approved  by  the  court,  his  proceedings  shall  *•**"•*•• 
be  void,  and  the  court  may  order  a  new  sale,  upon  which  the  same 
proceedings  shall  be  had  as  upon  the  original  order. 

Sec.  141.  If  such  report  be  approved  by  the  probate  court,  Dotduumut. 
such  sale  shall  be  valid,  and  the  executor  or  administrator  shall 
execute,  acknowledge  and  deliver  to  the  purchaser,  a  deed  recit- 
ing the  order  of  sale,  and  the  court  by  which  it  was  made,  the 
certificate  of  appraisement,  the  advertisement,  the  time  and  place 
of  sale,  the  report  of  the  proceedings,  and  the  consideration,  and 
conveying  to  the  purchaser  all  the  right,  title  and  interest  which 
the  deceased  had  in  the  same. 

Sec.  142.  Such  deed  shall  convey  to  the  purchaser  all  the  Eff«e**f  d«^. 
right,  title  and  interest  which  the  deceased  had  in  such  real  estate       j 
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at  the  time  of  his  death,  discharged  from  liability  for  his  debts, 
and  shall  be  evidence  of  the  facts  therein  recited. 
rtrSi^Ji'l^'      Sec.  143.  It  any  testator  or  intestate  shall  have  entered  into  a 
SttJd'.^'*'"*"     contract,  in  writing,  for  the  conveyance  of  any  real  estate,  and 
I  shall  not  have  executed  the  same  in  his  lifetime,  nor  given  power, 

•  ^1^  ^^  ^^^^'  *^  execute  the  same,  the  other  party,  wishing  a  specific 

^^%  ^      executioAof  such   contract,  may  file  a  petition  to  the  probate 
^^  /       ^^f court,  setting  forth  the  facts,  and  praying  that  an  order  may  be 
^    .  •'        made  that  the  executor  or   administrator  execute  such  contract 
'     f\ .  specifically  by  executing  to  him  a  deed  for  the  same. 
Afld»TitAanned      Sbc.  144.  Such  petitioner  shall  annex  to  his  petition  an  affi- 
davit to  the  truth  thereof,  and  stating  that  no  part  of  such  con- 
tract has  been  satisfied,  except  as  stated  in  the  petition. 
SiVSor?"'*'*  **      Sec.  145.  A  notice  of  such  application,  and  a  copy  of  the  pe- 
tition, shall  be  served  on  the  executor  or  administrator  twenty 
days  before  the  first  day  of  the  term  at  which  it  is  to  be  made. 
^"Siii^^rfom!      Sec.  146.  If  the  court,  after  hearing  all  parties,  believe  that 
•zMpt,  fte.      '  specific  execution  of  such  contract  ought  to  be  made,  it  shall  make 
an  order  that  the  executor  or  administrator  execute  such  contract 
specifically,  saving  to  infants,  married  women,  persons  of  un- 
sound mind,  and  persons  absent  from  the  United  States,  the 
term  of  five  years  after  their  disabilities  are  removed,  to  appear 
and  file  their  bill  in  chancecy,  to  set  aside  such  order  for  fraud 
or  otherwise. 
fxwniVto  JiJ!''      Sec.  147.  When  any  order  for  the  specific  execution  of  acon- 
eutodeed.  tract  shall  bo  ffiadc,  tho  exccutor  or  administrator  shall  execute 

and  deliver  to  the  petitioner  a  deed,  and  acknowledge  it  in  open 
court,  conveying  the  estate  according  to  the  order,  and  express- 
ing therein  the  saving  of  the  rights  above  named,  according  to 
the  order,  and  stating  the  date  of  the  order,  and  the  court  at 
which  it  was  made. 
£if!Mi  of  inch  Sec.  148.  Such  deed  shall  be  as  efiectual  as  if  it  had  been 

dttOd< 

executed  by  the  deceased. 
fxJJlSirSo^rfor  Sec.  149.  If  any  executor  or  administrator  hold  a  bond,  or 
'£S^Vt  Mnt?I?t!  any  other  instrument  of  writing,  on  the  testator  or  intestate,  for 
the  conveyance  of  any  real  estate,  which  shall  not  have  been  com- 
pleted within  Ihe  lifetime  of  such  testator  or  intestate,  nor  power 
by  will  given  to  execute  the  same,  the  executor  or  administrator 
shaU  proceed  against  his  co-executor  or  co-administrator  in  the 
same  manner  as  prescribed  by  this  article  in  other  cases  ;  but  if 
there  be  no  such  co-executor  or  co-administrator,  he  shall  file  his 
petition  as  herein  provided,  and  the  court  shall  appoint  some 
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suitable  person  to  appear  and  manage  the  defence  on  the  part  of 
those  interested,  who  shall  have  all  the  powers  and  perform  the 
same  duties  required  of  executors  or  administrators,  in  such  case, 
by  this  article. 

Sec.  150.  If,  upon  the  settlement  of  the  accounts  of  any  ex-  fcSS  ~^***  '*  ^ 
ecutor  or  administrator,  it  appear  that  the  personal  estate  is  not 
sufficient  to  satisfy  all  demands  established  against  such  estate,  ^ 

the  probate  court  may  make  such  order  as  it  may  think  necessary  ••* 
for  the  sale  of  the  real  estate  for  that  purpose,  and  the  sale  shall 
be  conducted,  and  the  same  proceedings  had  in  relation  thereto, 
as  is  provided  in  this  chapter  in  relation  to  the  sale  of  real  es- 
tate, for  the  payment  of  debts  upon  the  petition  of  the  executor 
or  administrator,  creditor  or  other  person  interested. 

Of  the  allowance  of  Demands  against  Estates. 

Sbc.  151.  All  demands  against  the  estate  of  any  deceased  i>«mudi  agmiMi 
person  shall  be  divided  into  the  following  classes :  First,  Fu- 
neral expenses.  Second,  Expenses  of  the  last  sickness,  wages 
of  servants,  and  demands  for  medicines  and  medical  attendance 
^during  the  last  sickness  of  the  deceased.  Third,  Debts  due  the 
Territory.  Fourth,  Judgments  rendered  against  the  deceased 
in  his  lifetime ;  but  if  any  such  judgments  shall  be  liens  upon  the 
real  estate  of  the  deceased,  and  the  estate  shall  be  insolvent, 
•unch  judgments,  as  are  liens  upon  the  real  estate,  shall  be  paid  as 
provided  in  this  chapter,  without  reference  to  classification,  ex- 
cept the  classes  of  demands  mentioned  in  the  first  and  second 
subdivisions  of  this  section,  shall  have  precedence  of  such  judg- 
ments. Fifth,  All  demands,  without  regard  to  quality,  whioh 
shall  be  legally  exhibited  against  the  estate  within  one  year  after 
the  granting  of  the  first  letters  on  the  estate.  Sixth,  All  de- 
mands thus  exhibited,  after  the  end  of  one  year  and  within  two 
years  after  letters  granted.  Seventh,  All  demands  thus  exhibi- 
ted, after  the  expiration  of  two  years  and  within  three  yeara  af- 
ter granting  of  such  letters. 

Sbc.  152.  All  demands,  not  thus  exhibited  within  three  years,  After  utrMjewi, 
shall  be  forever  barred,  saving  to  infants,  persons  of  unsound  **- 
mind,  imprisoned  or  absent  from  the  United  States,  three  years 
after  the  removal  of  their  disabilities* 

Skc.  153.  All  actions  pending  against  any  person  at  the  time  SSi^^**u^*' 
of  his  death,  which,  by  law,  survive  against  the  executor  or  ad-  SlSid."**^^ 
ministrator,  shall  be  considered  demands  legally  exhibited  against 
Bueh  estate,  from  the  time  such  action  shall  be  revived,  and 
classed  accprdingly. 
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Demteda  thnii  b«      Sbc.  154.  All  actioDS  commonccd  ai^ainst  such  executor  or 

•ODsidered  aa  ox-  o 

52J  w^*"  *"**"  administrator,  after  the  death  of  the  deceased,  shall  be  considered 
demands  legally  exhibited  against  such  estate,  from  the  time  o£ 
serving  the  original  process  on  such  executor  or  administrator. 

Sec.  155.  Any  person  may  exhibit  his  demand  against  such 
estate,  by  serving  upon  the  executor  or  administrator  a  notice,  in 

wwtadf  '"*  writing,  stating  the  nature  and  amount  of  his  claim,  with  a  copy 
of  the  instrument  of  writing  or  account  upon  which  the  claim  is 
founded,  and  such  claim  shall  bo  considered  legally  exhibited 
from  the  time  of  serving  such  notice. 

Exaotttor  jbe.  to        Sec.  156.  Evcry  executor  and  administrator  shall  keep  a  list 

koap  a  list  of  da-  "^  *' 

*^'^-  of  all  demands  thus  exhibited,  classing  them,  and  make  return 

thereof  to  the  probate  court  every  year,  at  the  term  at  which  he 
is  to  make  settlement. 
^Mdamnyba      Sbc.  157.  Auy  porsou  having  a  demand  against  an  estate, 
Jndrao?f axbibit.  ^^^^y  ostablish  the  same  by  the  judgment  or  decree  of  some  court 
**'  "■  of  record,  in  the  ordinary  course  of  proceeding,  and  exhibit  a 

copy  of  such  judgment  or  decree  to  the  probate  court. 
jariadiation^in^^      Sbo.  158.  Thc  probato  court  shall  have  jurisdiction  to  hear 
and  determine  all  demands  against  any  estate,  and  a  concise  en- 
try of  the  order  of  allowance  shall  be  made  on  tiie  record  of  the 
court,  which  shall  have  the  force  and  effect  of  a  judgment, 
omrt  not  to  allow      Sbc.  159.  No  Drobate  court  shall  allow  any  demand  against- 

demand  whoa  oi- 

S^ilimlJf  M-   ^"^7  estate,  when  the  estate  is  indebted  to  any  claimant,  after  al- 
^'"^'-  lowing  all  just  credits  and  offsets,  unless  the  claimant  first  make 

oath  in  open  court,  or  file  an  affidavit  with  such  claim,  stating 
to  the  best  of  his  knowledge  and  belief,  he  has  given  credits  to 
the  estate  for  all  payments  and  offsets  to  which  it  is  entitled,  and 
that  the  balance  claimed  is  justly  due. 
SSldSfwlSlSt**"      Sec.  160.  No  probate  court  shall  allow  any  demand  against 
afoiJiLant.  *^    auy  ostato,  when  the  claimant  is  indebted  to  said  estate,  after  al- 
lowing all  just  credits  and  offsets,  unless  the  claimant  first  make 
oath  in  open  court,  or  file  an  afiidavit  with  such  claim,  stating, 
N«taia  of  amda-  to  the  best  of  his  knowledge  and  belief,  he  has  given  credits  to 
the  estate  for  all  payments  and  offsets  to  which  it  is  entitled,  and 
that  his  account  or  demand,  as  presented,  is  correctly  stated ;  and 
the  afiidavit  in  this  section  and  the  preceeding  one  shall  not  be 
uSjSmi!^  ka  ta-  j^^\^^  ^  ^Lfij  ovideuce  of  the  demand,  but  the  same  shall  be 
established  by  competent  legal  testimony,  before  it  is  allowed  er 
adjusted. 
Kaybaaadaby        Sbc.  161.  The  affidavit  or  oath  required  by  the  two  preceding 
agnt  iB  Mrtoia  g^^p^g  jj^^j  \^q  m^Ae  by  an  agent  of  the  claimant^  when  such 
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agent  has  Iiad  the  management  and  transaction  of  thd  business 
out  of  irhicli  snch  demand  originated,  or  when  such  agent  has 
had  the  means  of  knowing,  personally,  the  facts  required  to  be 
sworn  to  bj  those  sections. 

Sbo.  162.  Any  person  desiring  to  establish  a  demand  against  iSTnuhTtnV^?/ 
any  estate,  shall  deliver  to  the  executor  or  administrator,  a  writ-  IjJ^oIu^gir. 
ten  notice,  containing  a  copy  of  the  instrument  of  writing  or  ac- 
count on  which  it  is  founded,  and  stating  that  he  will  present 
the  same  for  allowance  at  the  next  term  of  the  probate  court. 

Sbo.  163.  Such  notice  shall  be  served  on  the  executor  or  ad-  ^^Srwi!ii^^ 
ministrator  ten  days  before  the  beginning  of  such  term  of  the  '"^^' 
court,  and  may  be  served  by  the  party,  his  agent  or  attorney,  or 
by  any  competent  witness,  who  shall  make  affidavit  to  such  ser- 
vice. 

Sbc.  164.  The  executor  orjadministrator  may  appear  in  court  viuwtdrti. 
and  waive  the  service  of  any  such  notice. 

Sbo.  165.  The  probate  court  shall  hear  and  determine  all  de-  ^£^^l£: 
mands  in  a  sukumary  way,  without  the  form  of  pleading,  and 
shall  take  the  evidence  of  competent  witnesses,  or  other  legal 
evidence. 

Sec.  166.  Any  person  may  take  depositions  in  support  of  S^fSteia'takSr 
his  demand,  at  his  own  expense,  if  he  first  procure  the  written 
consent  of  the  executor  or  administrator,  and  such  depositions 
may  be  taken  in  the  ordinary  manner,  at  such  time  and  place  as 
may  be  agreed  upon,  and  read  in  evidence  in  support  of  such  de- 
mand. 

Sec.  167.  If  the  demands  do  not  exceed  twenty  dollars,  or  if  iit«e^twi*5 
neither  party  require  a  jury,  the  court  may  decide  on  the  validity  **^**"' 
of  such  demand. 

Sec.  168.  If  the  demand  exceed  twenty  dollars  and  either  par-  Ji^^  JJJJJf* 
ty  require  a  jury,  one  shall  be  immediately  summoned,  and  the  '''"^* 
trial  shall  be  conducted  in  a  summary  manner,  without  the  form 
of  pleading ;  and  when  the  demand  is  not  due  at  the  time  of  trial, 
the  court  or  jury  may  adjust  the  same  by  rebating  therefrom  at 
the  rate  of  six  per  cent,  per  annum  from  the  time  of  trial  until 
due. 

Sec.  169.  Any  executor  or  administrator  may  establish  a  de-  wiwn««wiior^ 
mand  against  his  testator  or  intestate,  by  proceeding  against  his 
co-executor  or  co-administrator  in  the  manner  prescribed  for 
other  persons ;  but  if  there  be  no  co-executor  or  co-administrator, 
he  shall  file  his  claim  and  other  papers,  and  the  court  shall  ap- 
point some  suitable  person  to  appear  and  manage  the  defence  on 
the  part  of  the  estate.        '  ^         j 
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jj^oihau  paj  Sbc.  170.  When  a  demand  shall  be  presented  to  the  probate 
court  for  allowance,  if  the  demand  be  allowed,  the  estate  shall 
pay  the  costs ;  if  disallowed,  the  party  presenting  the  claim  shall 
pay  the  costs. 

Sec.  171.  The  clerk  of  the  probate  court  shall  keep  an  ab« 
stract  of  all  judgments  of  other  courts  filed,  and  of  all  demands 
established  in  the  probate  court  against  such  estate,  which  shall 
show  their  amount,  date,  class,  and  to  whom  payable* 

Sec.  172.  If  any  judgment  of  a  court  of  record  be  filed  in  the 
probate  court,  and  when  demands  are  allowed  against  any  estate 
in  the  propate  court,  such  court  shall  determine  its  class,  and  the 
clerk  shall  make  an  entry  thereof  in  his  abstract,  and  when  thus 
classed,  the  executor  or  administrator  may  satisfy  such  demand 
according  to  such  classification. 

Sbo.  173.  When  any  such  demand  has  been  allowed,  the  clerk 
shall  endorse,  on  the  back  thereof,  the  amount  allowed  thereon, 
and  the  class  to  which  it  belongs,  and  deliver  the  same  to  the  de- 
mandant. 
dl^bu^^'^tSd.  Sbc.  174.  All  demands  against  any  estate  shall  be  paid  by  the 
executor  or  administrator,  as  far  as  he  has  assets,  in  the  order  in 
which  they  are  classed,  and  no  demand  of  one  class  ^hall  be  paid 
until  all  previous  classes  be  satisfied  ;  and  if  there  be  not  suflS- 
cient  to  pay  the  whole  of  any  one  class,  such  demands  shall  be 
paid  in  proportion  to  their  amounts.  • 

o/wTta**?***  ^^^-  ^'^^^  ^  ^^7  V^^^^  commence  a  suit  of  any  kind,  in 
any  court,  against  an  estate,  within  one  year  from  the  date  of 
administration,  he  may  recover  judgment,  but  shall  pay  all 
costs. 

^\t?J?tdw**      ^^^'  ^'^^*  ^^  ^^7  executor  or  administrator  shall  temporarily 

ftSwSf' '^'^  absent  himself  from  this  Territory,  he  shall  appoint  an  agent,  in 
writing,  for  whose  acts  suck  executor  or  administrator  and  his 
sureties  shall  be  responsible,  (and  file  such  appointment  in  the 
office  of  the  court  having  jurisdiction  of  his  testator  or  intestate's 

jaeaioof  faiian.  ^statc, )  to  whom  noticc  of  dcmauds  against  his  testator  or  in- 
testate's estate,  as  provided  in  this  chapter,  may  be  given ;  and 
upon  failure  to  appoint  such  agent,  such  notice  may  be  filed  in 
the  office  of  the  court  having  jurisdiction  of  the  estate. 

xfliMtof  noiieo  Sec.  177.  Noticc  givcu  to  such  agent,  or  filed,  as  aforesaid, 
among  the  papers  relating  to  the  estate  against  which  the  demand 
is  claimed,  shall  be  as  effectual  as  if  it  had  been  given  to  the  ex- 
ecutor or  administrator. 

projlMiaioraoo.      Sec.  178.  If  the  executor  or  administrator  shall  within  four 
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month  after  any  demand  shall  have  been  allowed,  upon  notice 
given  as  prescribed  in  the  two  preceding  sections,  file  in  the  of- 
fice of  the  court  haying  jurisdiction  oJE  the  estate,  the  affidavit 
of  himself  or  some  other  credible  person,  stating  that  the  affiant 
has  good  reason  to  believe,  and  does  believe,  that  such  demand 
has  been  improperly  allowed,  the  court  shall  vacate  such  order  of 
allowance,  and  try  the  matter  anew,  and  allow  or  reject  such  de- 
mand, as  shall  be  right ;  and  if,  upon  such  new  hearing,  such 
demand  shall  be  allowed,  it  shall  be  classed  and  paid  as  if  such 
new  hearing  had  not  been  granted. 

Of  the  settlement  of  their  Accounts. 

Sbc.  179.  The  clerk  of  each  probate  court  shall  provide  well  ^^^^^^^^;^ 
bound  books,  and  enter  therein  the  accounts  and  settlements  of  ""^ed  bj  cierk. 
all  executors  and  administrators  made  in  the  court,  in  such  man- 
ner as  to  f  orpi  a  complete  record.of  all  such  accounts  settled  in 
that  court. 

Sbo,  180.  Every  executor  and  administrator  shall  exhibit  a  i;;?to  bl'iSde. 
statement  of  the  accounts  of  his  administration  for  settlement,      ^ 
with  proper  vouchers,  to  the  probate  court,  at  its  first  term  after 
the  end  of  :6ne  year  from  the  date  of  his  letters,  and  at  the  cor- 
responding teim  of  such  court  every  year  thereafter,  until  the 
administration  be  completed. 

Sec.  1^1.  The  clerk  of  the  probate  court  shall  keep  a  docket,  ^^^^  ^^^^ 
and  enter  therein  a  list  of  all  executors  and  administrators  who 
have  not  made  final  settlement  of  their  accounts,  the  date  of  their 
letters,  and  the  term  at  which  they  are  required  to  make  settle- 
ment. 

Sec.  182.  The  clerk  shall  put  up  in  some  conspicuous  place  in  l'***,JJk***'* '' 
his  office,  thirty  days  before  each  term,  a  list  of  the  executors 
and  administrators,  whose  settlements  are  required  to  be  made  at 
that  term. 

Sec.  183.  If  any  executor  or  administrator  fail  to  present  such  ^{{Jjjf^jf  52*« 
settlement,  the  clerk  shall  immediately  issue  a  citation,  to  any  **»**•*"»•• 
county  in  the  Territory,  requiring  him  to  present  his  accounts  for 
settlement  at  the  next  term  of  the  probate  court,  and  show  cause 
why  an  attachment  should  not  issue  against  him  for  not  exhibit- 
ing his  accounts  at  the  term  at  which  he  was  required  to  settle. 

Sec.  184.  If  such  citation  be  not  served,  the  clerk  shall,  under  ciutipn  wt 
the  direction  of  the  court,  issue  an  alias  citation,  which  may  be  '**' 
served,  or  may  be  published  in  some  newspaper  in  this  Territory, 
one  month  before  the  return  thereof.  ^         j 
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SS?ra*fu?wJw        Sec.  185.  If,  after  such  service  or  publication,  no  cause  to 
^***  the  contrary  be  shown,  such  executor  or  administrator  may  be 

fined  by  the  probate  court,  not  e^^ceeding  one  hundred  dollars,  to 
the  use  of  the  county,  and  such  executor  or  administrator  shall 
be  liable  upon  his  bond  for  failing  to  settle. 
5?uiU«iS**j;i*'      ^^^"  ^^^'  ^^^  probate  court  may  revoke  the  letters  of  such 
****^  delinquent,  and  may  issue  attachment  and  other  process  to  com» 

pel  Buch  settlement,  directed  to  any  county  in  the  Territory,  and 
in  all  such  cases  such  delinquents  shall  pay  costs. 
iS!?wh»t*chIp.      Skc.  187.  When  any  executor  or  administrator  shall  present 
SJInuluowed!**'  Ws  account  for  settlement,  the  probate  court  shall  settle  the  same 
according  to  law,  allow  all  reasonable  charges  for  the  expenses 
of  the  administration,  funeral  expenses,  and  all  disbursements 
and  appropriations  made  by  order  of  the  court,  and  a  reasonable 
compensatidn  for  the  trouble  and  expenses  of  the  executor  or 
administrator. 
JSS  hly'TSiii      Sec.  188.  Upon  every  settlement,  the  executor  or  administra- 
■^•'  tor  shall  show  that  every  claim  for  which  disbursements  have 

^      been  made,  has  been  allowed  by  the  court  according  to  law,  or 
shall  produce  such  proof  of  the  demands  as  would  enable  the 
claimant  to  recover  it  in  a  suit  at  law. 
SSJSJ'JTuV      Sec.  189.  At  every  settlement,  the  court  shall  ascertain  the 
^oB«d  ampng  ^jj^Q^Q^  q{  money  of  the  estate  which  has  come  to  the  hands  of 
such  executor  or  administrator  from  all  sources,  and  the  amount 
of  debts  allowed  against  such  estate ;  and  if  there  Ibe  not  suffi* 
cient  to  pay  the  whole  of  the  debts  and  expenses  of  administra* 
tion,  the  money  remaining  after  paying  the  expenses  of  admin* 
istration,  shall  be  apportioned  among  the  creditors,  according  to 
this  act,  and  the  court  shall  order  diat  such  executor  or  admin- 
istrator pay  the  claims  allowed  by  the  court  according  to  such 
apportionment,  reserving  apportionments  made  on  claims  which 
remain  undecided,  until  decision  be  had  thereon. 
oj^KtttMMjt,^      Sbo.  190.  The  probate  court,  upon  every  settlement,  shall 
4«bt»inpai4.     proceed  in  like  manner  till  all  the  debts  be  paid,  or  the  assets 
exhausted ;  and  if,  upon  such  settlement,  there  shall  be  money 
enough  to  satisfy  all  demands  of  any  one  class  legally  exhibited 
against  such  estate,  the  court  shall  order  the  whole  to  be  paid. 
5J/!d*i5?fiirt"it.      Seo.  191.  If  any  executor  or  administrator  fail  to  pay  any 
^S^DSmfd!^      claim  thus  ordered  to  be  paid,  according  to  the  two  preceding 
sections,  when  demanded,  tbe  clerk  of  the  probate  court,  on  ap- 
plication of  such  creditor,  and  being  satisfied  that  such  demand 
has  been  made,  shall  issue  execution  for  the  amount  ordered  to 
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bo  paid  and  costs,  against  the  property,  goods,  chattels  and  real 
estate  of  sach  executor  or  administrator. 

Sec.  192.  If  any  such  execution  be  returned  unsatisfied,  the  diJ*iay'*MM*'' 
creditor  may  sue  out  of  the  probate  court  an  order  against  any  JS!*''"  ***"''*' 
one  or  more  of  the  securities  of  such  executor  or  administrator, 
referring  to  the  bond,  the  order  of  payment,  the  execution  and 
return,  and  requiring  such  security  to  show  cause,  why  judgment 
should  not  be  rendered  against  him  for  the  amount  ordered  to  be 
paid  and  still  unsatisfied.  * 

Sec.  193.  Such  order  may  be  directed  to,  and  served  in  any  omer  r«te»«4 

**    •erred,  proOMd- 

county  in  this  TeiTitoiy,  and  if,  upon  the  return  thereof,  good  ^"^  *»»«r«oii. 
cause  to  the  contrary  be  not  shown,  the  court  shall  render  judg- 
ment against  such  security  for  the  amount  unpaid,  and  costs,  and 
award  execution  therefor. 
Sec.  194.  If  any  executor  or  administrator  wish  to  make  final  NotiMofflaAiMU 

•^  tlein«Bt»  tew  p«W 

settlement,  he  shall  publish  for  four  wieeks,  in  some  newspaper  in  "**•*• 
this  Territory,  a  notice  to  all  creditors  and  others  interested  in 
the  estate,  that  he  intends  to  make  final  settlement  at  the  next 
term  of  the  court. 

Sec.  195.  If  it  appear  to  the  court  that  such  notice  was  duly  Fiaai>ettiemMi, 

*^    how  ooad«oted. 

published,  and  that  the  estate  of  the  deceased  has  been  fully  ad- 
ministered, the  court  shall  make  final  settlement,  which  shall  be 
conducted  as  annual  settlements. 

Sec.  196.  At  his  final  settlement,  the  court  shall  eive  credit  T**M*.*H 

'  °  charged  in  laren- 

to  the  executor  or  administrator,  for  debts  which  have  been  iJ7  *•  ^ ''^'~ 
charged  in  the  inventory  as  due  to  the  estate,  if  the  court  be  sat- 
isfied that  such  debt  was  not  really  due  to  the  estate,  or  that  it 
has  been  balanced  or  reduced  by  ofisets  in  any  court  of  compe- 
tent Jurisdiction,  or  the  debtor  was  insolvent,  or  that  from  any 
other  cause  it  was  impossible  for  the  executor  or  administrator  to 
have  collected  such  claim  by  the  exercise  of  due  diligence. 

Of  the  distribution  of  the  Estates. 
Sec.  197.  Executors  and  administrators  shall  not  be  com-  wbon  u  b«  «■«• 

within  4»n*  JMT. 

pelled  to  make  distribution,  or  pay  legacies,  until  one  year  after 
the  date  of  the  letters,  unless  the  legacies  specified  would  be  per- 
ishable, or  subject  to  injury,  if  retained  one  year. 

Seo.  198.  No  executor  or  administrator  shall  be  cimpelledto  U plSSf *  ^^'^^  *• 
pay  legacies  or  make  distribution  within  three  years  after  the 
date  of  his  letters,  unless  ordered  to  do  so  by  the  court,  until 
bond  and  security  be  given  by  the  the  legatee  or  distributee  to 
refund  his  due  proportion  of  any  debt  which  may  afterwards  be 
established  against  his  estate,  and  th^  costs  attending  the  recoy- 
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ery  thereof.     But  the  widow  shall  not  be  required  to  give  Buch 
bond  before  she  receive  the  property  selected  by  her  under  this 
act. 
SSTowmadf**      ^^^*  ^^^'  ^^  ^V^^  *^y  settlement  it  appear  that  there  is  suflS- 
cient  money  to  satisfy  all  the  demands  against  an  estate,  the 
court  shall  order  the  payment  of  legacies  and  distribution  of 
shares,  as  in  the  case  of  debts,  except  that  specific  legacies  shall 
be  first  satisfied. 
j>i«tTibiitioii  can-      Sec.  200.  If  any  personal  property  descend,  and  an  equal 
ortSl^'""^**  division  thereof  cannot  be  made  in  kind,  the  probate  court  may 
order  the  sale  of  such  personal  property,  (prescribing  the  time, 
place,  manner  and  terms  of  sale, )  and  cause  the  money  to  be 
distributed  according  to  the  rights  of  those  entitled  to  distribu- 
tion. 

ADoueaiioB  to         Sec.  201.  Each  pcrsou  cntitlcd  to  distribution,  not  applying 

fcli,  hoTT  and  ^  itti  •  r*     i   »  ••  »  i  i  i' 

wh«a  giren.  tncrefor,  suall  be  notincd  m  writing  ol:  such  application  ten  days 
before  such  order  shall  be  made  ;  or  if  sucli  person  do  not  reside 
in  this  Territory,  a  notice  of  such  application  shall  Ic  published 
in  some  newspaper  in  this  Territory,  four  consecutive  weeks  be- 
fore such  order  shall  be  made. 

fMf  ordered,  Sec.  202.  When  such  order  for  the  sale  of   personal  estate 

elatiDH  of  distri-  ^ 

]wSd.^  ^'"^'  shall  be  made  by  the  court,  it  shall  settle  the  claims  of  the  dis- 
tributees, and  order  the  person  selling  such  property  to  disti'ilmte 
the  money  arising  therefrom  according  to  the  rights  of  each  per- 
son. 

ifdi.tTibntw  be-      Sec.  203.  If  any  distribuceo  become  a  purchaser  of  such  prop- 
come  purchaaer,  ^  *'  *  *      a 

hii  receipt  good.  QYtjy  lils  roccipt  for  tlic  amouut  of  his  share  shall  be  leceivcd  in 
pajTnent  of  an  equal  amount  of  the  purchase  monov,  and  the 
court  shall  allovf  the  amount  of  such  receipt  as  so  mucli  distribu- 
ted under  the  order  of  the  court. 

LeMteetand  dii-      Sec.  204.  I£,  aftcr  the  payment  of  le;]jacies  or  distributions, 

triluteee  com-  ■  ,i  i  pipi 

pdied  to  refund,  jt  bccomcs  ncccssary  that  the  same,  or  any  part  thereof,  be  rerund- 
ed  for  the  payment  of  debts,  the  court,  on  application,  shall  ap- 
portion the  same  among  the  legatees  or  distributees  according  to 
the  amount  received  by  them,  except  tliat  specific  legacies  shall  not 
be  required  to  be  refunded,  unless  the  residue  be  ia'tufficieut  to 
satisfy  sucl^  debts. 

On  failing  to  re-       g^c.  205.  If  anv  Ic^atec  or  distributee  fail  to  refund,  accord- 

fnnd.     XNotiee  to  »'        cj  ^ 

begiTen.  j^^g  ^^  g^^j^  orvlcr,  tlio  court  shall,  on  motion  of  the    executor   or 

administrator,  ten  days'  notice  in  writing  having  been  given  to 
the  legatee  or  distributee,  enter  judgriont  for  the  amount  appor- 
tioned to  him. 
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Sec.  206.  The  probate  court,  as  occasion  may  require,  may  JSitiJlS'io? JUJI 
order  such  appropriations  for  the  support  of  minor  childi'en  of  the  fS?d5ln?****' 
deceased,  not  otherwise  provided  for,  as  will  not  prejudice  the 
rights  of  creditors. 

Sko.  207.  Until  the  widow's  portion  be  assigned,   the  court  Ajj^prfauomfot 
shall  order  such  sum  to  be  paid  to  her  out  of  the  rent  of  real  es- 
tate, as  shall  be  in  propoi*tion  to  her  interest  in  the  real  estate. 

Sbc.  208.  If,  upon  the  return  of  the  inventory  and  appraise-  «uti5U«£J" 
ment,  it  appears  to  the  court  that  the  whole  amount  of  the  es-  •'*****^***''- 
tate  is  not  more  than  that  to  which  the  widow  is  by  law  entitled, 
without  being  subject  to  the  payment  of  debts,  and  that  there  are 
no  debts  due  the  estate,  or  so  small  that  they  would  not  defray 
the  expenses  of  collection  and  of  administration,  the  probate 
court  may,  in  its  discretion,  make  an  order  that  such  estate  be 
delivered  to  the  widow,  and  that  all  further  advertisements^  set- 
tlemente  and  other  proceedings  under  said  administration  be  dis- 
pensed with,  unless  further  estate  be  discovered,  or  the  court  or- 
der the  administration  to  be  proceeded  with. 

Sbc.  209.  If,  upon  final  settlement,  it  appear  that  any  lega-  £«**moMy"^be 
tee  or  distributee  is  non-resident,  or  from  any  other  cause  is  not  **"•*****• 
in  a  situation  to  receive  his  share,  and  give  a  discharge  therefor, 
or  does  not  appear  by  himself,  or  agent,  to  receive  the  same,  the 
probate  court  shall  order  the  executor  or  administrotor  to  lend 
out  the  money  on  good  security,  for  such  limited  time  as  the  court 
may  direct,  not  exceeding  one  year. 

Sec.  210.  In  all  cases  when  the  legatee  or  distributee  shall  Uil^^JSioT 
not  appear  within  one  year  after  final  settlement  by  the  exec-  JJJJ^*»»»» 
ntor  or  administrator,  and  claim  his  share,  the  probate  court  shall 
order  the  same  to  be  paid  into  the  county  treasury. 

Sbc.  211.  When  any  shai'e  shall  be  paid  into  the  treasuiT,  the  wh«Bgiiehi«r»«7 

•^  ^  •^  ^  paid  into  t«rrite« 

executor  or  administrator  shall  take  from  the  treasurer  duplicate  '*■*  fc»"«r>- 
receipts,  one  of  which  he  shall  retain,  and  file  the  other  with  the 
clerk  of  the  probate  court,  ordering  the  share  to  be  paid  into  the 
treasury,  and  the  court  shall  credit  the  executor  or  administrator 
therewith. 

Sec.  212.  When  any  legatee  or  distributee  shall  appear  and  JJJhiJ'i?*****"* 
claim  any  share  paid  into  the  treasury,  the  probate  court  before 
-whom  the  final  settlement  was  made,  being  first  satisfied  of  his 
right,  shall  grant  him  a  certificate,  under  its  seal ;  and  on  pre- 
sentation of  the  certificate  to  the  treasurer,  he  shall  pay  him  the 
amount. 

Sec.  213.  If,  after  the  expiration  of  one  year  after  the  final  ^^i^^^/^J*'- 
settlement,  there  should  remain,  in  the  hands  of  the  executor  or  ^i^^  ^ 
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ftdministratox',  any  personal  property  unclaimed  by  the  legatee  or 
distributee,  the  court  shall  order  the  same  to  be  sold,  and  the 
proceeds  paid  into  the  county  treasury ;  and  the  same  may  be 
drawn  therefrom  in  the  manner  provided  in  the  preceding  section. 

2&?i!?i*dil.  Sec.  214.  When  administration  shall  be  taken  in  this  Terri- 
tory on  the  estate  of  any  person  who,  at  the  time  of  his  decease, 
was  an  inhabitant  of  any  other  state  or  country,  his  real  estate 
found  here,  after  the  payment  of  his  debts,  shall  be  disposed  of 
according  to  his  last  wills  according  to  the  laws  of  this  Territory, 
and  his  personal  estate  according  to  his  last  will,  according  to  the 
laws  of  his  domicil ;  and,  if  there  should  be  no  such  will,  his  real 
estate  shall  descend  according  to  the  laws  of  this  Territory,  and 
his  personal  estate  shall  be  distribttted  and  disposed  of ,  according 
to  the  laws  of  the  state  or  country  of  which  he  was  an  inhabitant* 

Sift^idMhow    -Sec.  215.  Upon  the  final  settlement  of  suc^  an  estate,  and  af- 

iiipoMdof.  ^^  ^^  payment  of  all  debts  for  which  the  same  is  liable  in  this 
Territory,  the  residue  of  the  personal  estate,  if  any,  may  be  dis- 
tributed and  disposed  of,  in  manner  aforesaid,  by  the  probate 
court  in  which  the  estate  is  settled,  or  it  may  be  transmitted  to 
the  executor  or  administrator,  if  there  be  any,  in  the  state  or 
country  where  the  deceased  had  his  domicil,  as  the  court,  under 
the  circumstances,  shall  think  best. 

SutJtIl'lJ'iJid-  ^^^'  ^^^'  ^  ^^^^  deceased  person  died  insolvent,  his  estate 
found  in  this  Territory  shall,  as  far  as  practicable,  be  so  disposed 
of,  that  all  his  creditors  here  and  elsewhere  may  receive  an  equal 
share,  in  proportion  to  their  respective  debts. 

sttouiivtu  b(i        gsQ^  217.  To  this  end,  his  estate  shall  not  be  transmitted  to 

*^*  the  foreign  executor  or  administrator,  until  his  creditors,  who  are 

citizens  of  this  Territory,  shall  have  received  their  just  proportions 
that  would  be  due  to  them  if  the  whole  of  the  estate  of  the  deceased, 
wherever  found,  were  divided  among  all  the  said  creditors  in  pro* 
portion  to  their  respective  debts,  without  preferring  any  one  spe« 
cies  of  debt  to  another. 

duiM  cwditow      Sec.  218.  In  such  case,  no  creditor,  not  being  a  citizen  of 
this  Territory,  shall  be  paid  out  of  the  assets  found  here,  until 
g  those  who  are  citizens  shall  have  received  their  just  proportions, 

*        as  provided  in  the  preceding  section. 

.SSitow*^'**"'  ^BC.  219.  If  there  be  any  residue  after  such  payment  to  the 
citizens  of  this  Territory,  the  same  may  be  paid  to  any  other 
creditors  who  shall  duly  have  proved  their  debts  here,  in  propw 
tion  to  the  amount  due  to  each  of  them  respectively. 

Son^uuTdM.  SsG.  220.  No  ouc  shall  receive  more  than  would  be  due  to  him 
if  the  whole  estate  were  divided  rateably  among  all  the  creditors. 


•d. 


Digitized  by 


Google 


Ch.  2.]  1EXSG17TOB8  AND  A0MINISTRATOBS.  41 

Sbc.  221.  The  balance,  if  any,  may  be  transmitted  to  the  for-  iftJiSnt?!, 
eign  executor  or  adminifitrator,  or,  if  there  be  none  such,  it  shall,'  «•"*«■  •«»«»*»• 
after  the  expiration  of  three  years  from  the  appointment  of  the 
administrator,  be  distributed  rateably  among  all  the  creditors, 
citizens  and  others,  \rho  shall  have  proved  their  debtjs' in  this  Ter- 
ritory. 

Sec.  222.  Executors  and  administrators  shall  be  allowed  for  ^SXSuH'.^ 
their  trouble  not  exceeding  six  per  centum  on  the  whole  amount  of 
personal  estate,  and  on  the  money  arising  from  the  sale  of  lands, 
with  such  additional  allowance  for  leasing  real  estate  and  col- 
lecting and  preserving  the  estate,  as  the  probate  court  shall  deem 
reasonable. 

Of  proceedings  against  Executors  j  Mministrators  and  Se- 
curities. 

Sec.  223.  If,  upon  the  settlement  of  any  executor  or  adminis-  iijgi?JJJJJJt»^ 
trator,  there  be  not  sufficient  assets  to  pay  all  the  demands  ^**'  '^^' 
against  the  estate,  any  creditor  may  suggest  that  he  has  not  made 
a  just  account  of  the  assets  in  his  hands,  and  apply  for  an  in- 
quiry into  the  same. 

Sec.  224.  Uponsuchapplication,  the  court  shall  direct  an  issue  fJSJ.'^i'irttf*' 
to  be  made  up,  whether  there  be  waste  or  not,  which  shall  be    *****    **" 
tried  as  demands  against  an  estate. 

Sec.  225.  If  no  waste  be  found,  the  applicant  shall  pay  the  OMto.  MgiMat. 
costs ;  but  if  waste  be  found,  judgment  shall  be  recorded  in  favor  »"^- 
of  the  applicant  against  sach  executor  or  administrator,  of  his 
own  proper  estate,  for  4he  amount  wasted,  and  costs,  and  the 
money  collected  shall  be  applied  to  the  payment  of  the  debt  due 
to  the  applicant,  and  the  residue  shall  be  apportioned  among  the 
creditors. 

Sec.  226.  If  it  appear  that  such  waste  was  committed  wilfully  ii7J2;iK"t?* 
and  fraudulently,  the  applicant  shall  recover  double  the  amount  eS^id^bu.'*' 
wasted,  with  costs,  to  be  apportioned  as  aforesaid. 

Sec.  227.  After  final  settlement  of  any  estate  found  to  be  in-  SSJiJJlJid'ifl 
solvent,  any  creditor,  or  other  person  interested  therein,   may  mlntTwiirn  *" 
bring  a  suit  on  the  administration  bond,  and  assign  and  prove,  as  •«J«*f»«at- 
a  breach  of  the  condition,  any  waste  or  mismanagement  of  the 
estate,  and  have  judgment  against  the  executor  or  administrator 
for  the  whole  value  of  the  assets  wasted  or  mismanaged,  as  he 
could  have  done  if  they  had  been  regularly  accounted  for,  with 
costs. 

SE0..228.  Upon  such  judgment,  execution  may  issue  against  f^*^^!^»^ 
tiie  private  estate  of  such  executor  or  administrator,  and  his  set-  SSSS^iMn^ 
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tlement  shall  only  be  conclusive  so  far  as  he  has  applied  the  aa- 
setB  pursuant  to  the  apportionment  made   by  the  court  for  the 
payment  of  debts. 
pr««««diofex«.        Sec.  229.  The  proceeds  of  all  executions,  on  auv  ludojmentg 
D*  applied.  tiiyg  recovered,  shall  be  applied  to  the  payment  of  the  debt  due 

to  the  person  suing,  and  ihe  residue  hhall  bo  apportioned  among 
the  creditors. 
Bond  of^w  ween-      gKc.  230.  The  bond  of  any  executor  or  iidininistrator  may  be 
•Sd'onTwithow  sued  on,  at  the  instance  of  any  party  injured,  in  the  name  of  the 
KUfJtT  **"       Territory,  to  the  use  of  such  party,  for  the  watte  or  mismanage- 
ment of  the  estate,  or  other  breach  of  the  condition  of  such  bond, 
and  the  actual  waste  or  damage  shall  be  assessed  thereon. 
coTirt,  how  to  Sec.  231.  The  probate  court,  for  disobedience  to  any  order 

vrooeed  for  dlto-  p      ,  .  . 

JJdiJ?** "' "^  made  m  pursuance  of  this  act,  may  issue  attachment,  imprison 
the  body,  or  proceed  by  sequestration  of  land  and  goods,  as  fully 
as  a  court  of  chancery  may  do,  and  may  issue  their  process  for 
that  purpose,  directed  to  any  county,  and  cause  it  to  be  served 
therein. 

0/  J^ppeals, 

Appeals,  what  Sec.  232.  Appeals  shall  bo  allowcd  fifom  the  decision  of   the 

probate  com't  to  the  district  court,  in  the  f«llowiiig  cases  :  First, 
On  all  demands  against  an  estate  exceeding  ten  dollars.  Sec- 
ond, On  all  settlements  of  executors  and  administratoi-s.  Third, 
On  all  apportionments  among  creditors,  legatees  or  distributees- 
Fourth,  On  all  orders  directing  the  payment  of  legacies,  making 
•distribution,  or  making  allowances  to  the  widow.  Fifth,  On  all 
orders  for  the  sale  of  personal  estate,  because  distribution  cannot 
be  made  m  kind.  Sixth,  On  all  orders  for  the  sale  of  real  es- 
tate. Seventh,  On  judgments  for  waste.  Eighth,  On  proceed- 
ings to  recover  balances  escheated  to  the  Territory  or  county. 
Ninth,  On  orders  revoking  letters  testamentary,  or  of  administra- 
tion. Tenth,  On  orders  making  allowances  for  the  expenses  of 
administration.  Eleventh,  On  orders  for  the  specific  execution 
of  contracts.  Twelfth,  On  orders  compelling  legatees  or  distrib- 
utees to  refund,  and  in  all  other  cases  where  there  shall  be  a  final 
decision  of  any  matter  arising  under  the  provisions  of  this  Act. 

AppMii.  whan  to      Sec.  233.  All  appcals  shall  be  taken  during  the  term  at  which 

the  decision  complained  of,  is  made,  or  within  ten  days  after  the 

making  of  such  decision.    Notice  of  such  appeal  shall  be  given  in 

open  court  and  entered  on  the  record,  or  by  written  notice  to  the 

opposite  party. 

i?£fi?*afflda%       Sec.  234.  The  applicant  for  such  appeal,  his  agent  or  attor- 
^  uu  Mod,  u.  r^         ] 
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nej,  shall  file  an  affidavit  that  the  appeal  is  not  taken  for  the  pur- 
pose of  vexation  or  delay,  but  because  the  affiant  believes  that 
the  appellant  is  aggrieved  by  the  decision  of  the  court. 

Sec.  235.  Every  such  appellant  shall  file  in  the  court  the  bond  ^p^*»**  *•  •*• 
of  himself  or  some  other  person,  in  a  sum  and  with  security  ap-  EwSur^'id- 
proved  by  the  court,  conditioned  that  he  will  prosecute  the  appeal,  nqu'ndto'glTl 
and  pay  all  debt?,  damages  and  costs  that  may  be  adjudged  against 
him.     This  act  shall  not  be  so  construed  as  to  require  any  exec- 
wtor  or  administrator  to  enter  into  bond  in  order  to  entitle  him  to 
an  appeal. 

Sec.  236.  After  such  affidavit  and  bond  have  been  filed,  the 
appeal  shall  be  granted,  but  shall  not  be  a  supersedeas  in  any 
other  matter  relating  to  the  administrator  of  the  estate,  except  bo*d*«ii^pp«»i 
that  from  which  the  appeal  is  specially  taken.  h°o?A?i*JJi«- 


Sbc.  237.  When  such  appeal  is  taken,  the  clerk  shall  trans- 
mit to  the  clerk  of  the  district  court,  a  certilled  transcript  of  the 
record  and  proceedings  relating  to  the  cause,  together  with  the  J^JJ.?? KteiSl 
original  papers  in  his  office  relating  thereto.  S^iolir""***' 

Sec.  238.  Upon  the  filing  of  such  transcript  and  papers  in  the  {iJiacSiptf  Jourt 
office  of  the  clerk  of  the  district  couit,  the  court  shall  be  possessed  *^ih^aS^d^ 
of  the  cause,  and  shall  proceed  to  hear,  try  and  determine  the    ' 
same  anew,  without  regarding  any  error,  defect  or  other  imper- 
fection, in  the  proceedings  of  the  probate  court. 

Sec.  239.  The  clerk  of  the  district  court  shall  certify  a  trati-  rt^iyg^ke^ 
script  of  the  record  and  proceedings,  and  the  original  papers,  to  ^e^cfjhe  »p- 
tho  court  whence  the  appeal  was  taken,  who  shall  proceed  ac-  p^*^ '^•^ '*^*''- 
cording  to  the  decision  of  the  district  court. 

This  act  to  take  effect  and  be  in  force  fropa  and  after  the  first 
day  of  June  next. 

A.  LARZALERE, 
Speaker  of  the  House  of  Representatives. 
C,  W.  BABCOCK, 
President  of  the  Council. 
Approved  February  3, 1859. 
S.  MEDAEY, 

Governor, 
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CHAPTER   in. 

AN  ACT  making  Appropriationa  for  the  Expenses  of  the  Territory  of  Kan- 
sas, for  the  year  1859. 

JBe  it  enacted  by  the  Oovemor  and  Legislative  jSssemUjf  qf 
the  Territory  qf  Kansas  : 

▲ppfopriUioM.  Section  1.  That  the  following  sums  be  and  are  hereby  appro- 
priated, or  BO  much  thereof  as  may  be  necessary  to  the  objecti 
herein  named,  for  the  year  eighteen  hundred  and  fifty-nine,  to  be 
paid  out  of  any  money  in  the  treasury  not  otherwise  appropri4- 

5!it7f*iti**S-  *^^»  ^^  *  ^^^  salary  of  the  comptroller,  eight  hundred  dollars  ; 

ItfeSlU!^"*  for  office  rent  of  the  same,  one  hundred  dollars;  for  salary  of 
the  treasurer,  eight  hundred  dollars ;  for  office  rent  of  the  same, 
one  hundred  dollars ;  for  salary  of  the  librarian  and  rent  of  the 

oMBBoa  MiSu.  library  rooms^  two'  hundred  dollars ;  for  salary  of  Territorial 
superintendent  of  common  schools,  fifteen  hundred  dollars ;  for 

PMtpoaemMit«f  p^jnient  of  the  expenses  of  Robert  Morrow,  James  M.  Win- 

ludTiaiM.  ^j^^jj  j^j  Charles  H.  Branscomb  in  going  to  Washington  to  pro- 
cure a  postponement  of  the  land  sales,  two  hundred  and  fifty  dol- 

widvvof  A.J.  lars  each ;  for  the  widow  of  A.  J.  Weaver,  deceased,  for  ser- 
vices rendered  in  the  year  1858,  upon  the  border,  in  suppressing 
disturbances  and  preventing  invasion,  five  hundred  dollars ;  to 

£ZrS£7onh^    pay  scrip  issued  and  signed  by  the  president  of  the  Leavenworth 

Mutitatfon.  Constitutional  Convention,  also  the  scrip  issued  and  signed  by 
C.  W.  Babcock,  president  of  the  Council  and  G.  W.  Deitzler, 
speaker  of  the  House  of  Representatives,  for  clerk  hire  and  con- 

T^RitorSSY!^!^  tingent  expenses,  authorized  by  either  House  of  the  Territorial 
**'*'  Assembly  at  its  session  in  1858,  the  sum  of  fifteen  thousand  dol- 

lars; for  locating  and  constructing  Territorial  roads,  twenty 

JhSTroSSiT*"^**"  thousand  dollars ;  for  pay  of  enrolling  and  engrossing  clerks, 
assistant  clerks,  messengers  and  chaplains,  for  services  rendered 
during  the  session  of  the  Legislative  Assembly,  commencing  the 

i4w»SJI3S».  third  day  of  January,  1859,  and  for  contingent  expenses,  and 
for  increased  pay  of  the  first  and  second  clerks,  and  rent  of  said 
Legislative  Assembly,  five  thousand  dollars ;  for  pay  of  codifying 

KipMSMof  M<ii.  commissioners,  their  clerks,  and  contingent  expenses,  twelve hun- 
dred  and  fifty  dollars. 

wITwi'JJSi!***'      S^^'  2-  ^^®  comptroller  of  the  Treasury  is  hereby  authorized 

and  required  to  issue  warrants  on  the  treasury  of  the  Territory, 

^^wS'^iciuift-  for  the  purposes  specified  in  the  first  section ;  and  accounts  for 

tM^how  eeriift-  ^^  contingent  expenses  of  the  present  Legislative  Aflsembly, 
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certified  by  the  president  of  the,  Council  and  sergeant- at-arms 
of  the  Honse  of  Representatives,  shall  bejsnfScient  evidence  for 
the  comptroller  to  draw  warrants  on  the  treasary  for  the  same. 

A.  LARZALEKE»     , 
Speaker  of  the  House  of  RepreMerUaHveM. 
C.  W.  BABCOCK, 
President  of  the  Council, 
Approved  February  11, 1859. 
S.  MEDARY, 

Governor. 


CHAPTER  IV. 

AN  ACT  to  Appropriate  Fifteen  Hundred  Dollars  for  the  Payment  of  tiie 
Grand  Jurors  and  WitnesBCB  of  the  Special  Term  of  Court,  called  January 
3lflt,  1859. 

Be  U  enacted  by  the  Governor  and  Legislative  ^senibly  qf 
the  Territory  of  Kansas : 

SscTloit  1.  That  the  sum  of  fifteen  hundred  dollars  be  and  the  amd  imw  u4 
lame  is  hereby  appropriated  for  the  payment  of  grand  jurors  and 
witnesses,  summoned  to  attend  the  special  term  of  court,  called 
January  31, 1859,  at  the  city  of  Lawrence  ;  and  the  certificates  SSS^'^^^^^^i. 
of  the  clerk  of  the  court,  of  the  time  of  service  and  mileage  of  ^•▼•'•^»«' 
each  juror  and  witness,  shall  be  a  suf&cient  voucher^  ^d  author- 
ise the  Territorial  treasurer  to  pay  the  same. 

Sbc.  2.  This  act  to  be  in  force  and  take  effect  from  and 
after  its  passage. 

A»  LARZALERE, 
Speaker  of  the  House  of  Representatives. 
C.  W.  BABCOCK, 
President  of  the  Council. 
Approved  February  11, 1869. 
8,  MEDARY, 

Oovernor. 


Digitized  by 


Google 


Hev  i«  U  MrU- 


lakiraetioM  to 
MonUrjrvf  ill* 
T«rrltorj. 


46  APPROPI^IATIONS.  [Gh.  5. 

CHAPtER  V. 

AN  ACT  for  the  Relief  of  Certain  Ptm ons. 

Be  it  enacted  by  the  Governor  and  Legislative  Assembly  rf 
the  Territory  of  Kansas : 

utjjriluriw**"      Section  1.  That  the  auditor  of  the  Territory  be  and  is  hereby 
***  authorized  to  issue  warrants  on  the  treasury  for  the  payment 

of  so  much  of  the  accounts  of  the  public  printer,  for  incidental 
printing  for  the  Legislative  Assembly  for  the  session  of  eighteen 
hundred  and  fifty-eight,  properly  certified  to  by  the  oflBcers  of 
either  branch  of  said  Legislative  Assembly,  and  on  file  in  the  of- 
fice of  the  secretary  of  the  Territory,  as  may  remain  unpaid  on 
the  first  day  of  April,  eighteen  hundred  and  fifty-nine. 

Sec.  2.  That  the  secretary  of  the  Territory  be  and  is  hereby 
instructed  to  certify  to,  and  furnish  the  auditor  of  the  Territory 
with  a  statement  of  the  amount  of  such  several  bills  for  incidental 
printing,  for  the  session  of  eighteen  hundred  and  fifty-eight, 
certified  to  and  on  file,  as  aforesaid,  as  may  be  unpaid,  or  in  part 
paid,  on  the  first  day  of  April,  eighteen  hundred  and  fifty-nine, 
and  of  the  amounts,  if  any,  paid  thereon ;  and  that  the  secretary 
of  the  Territory  be  further  instructed  to  pay  into  the  Territo- 
rial Treasury  any  and  all  moneys  be  may  have  on  hand  at,  or 
subsequent  to  the  first  day  of  April,  eighteen  hundred  and  fifty* 
nine,  that  may  be  applicable  to  the  payment  of  the  bills  or  ac- 
eounts  aforesaid. 

Sbo.  3.  This  act  to  take  effect  and  be  in  force  from  and  af- 
ter its  passage. 

A.  LARZALEBE, 
Speaker  of  the  House  of  Representatives. 
C.  W.  BABCOCK, 
President  of  the  Council. 
Approved  February  11, 1859. 
S.  MBDABT, 

Ooverfwr. 
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CHAPTER  VI. 

AN  ACT  amendatory  to  an  Act  entitled  an  Act  making  an  Appropriation 
to  pay  the  expenses  of  the  Board  of  CommisBioners  to  investigate  Election 
Frauds^  and  granting  certain  powers  to  said  Board. 

Be  it  enacted  by  the  Governor,  and  Legislative  Assembly  (^ 
the  Territory  of  Kansas : 

Section  1.  That  the  sum  of  three  thousand  dollars,  in  addi-  Tpb*r»id  •» 
tion  to  any  appropriation  heretofore  made,  is  hereby  appropriated,  Jf  a^bSSj**** 
out  of  any  money  in  the  Territorial  treasury  not  otherwise  ap- 
propriated, to  pay  the  warrants  drawn  on  the  Territorial  treasu- 
rer by  the  president  of  the  board  of  commissioners  for  the  ipves- 
ligation  of  election  frauds,  and  countersigned  by  the  clerks  of 
said  board. 

Sec.  2.  That  the  several  township  and  county  treasurers  of  ToiMrM*iT«4f»r 
this  Territory  are  instructed  to  receive  warrants,  drawn  as  afore- 
said, with  interest  on  the  same  at  ten  per  centum  per  annum,  in 
payment  of  Territorial  taxes. 

A. LARZALERE, 
Speaker  of  the  House  of  Representatives. 
G.  W.  BABCOCK, 
President  of  the  Council. 
Approved  February  11, 1859. 
S.  MEDARY, 

Oovernor. 


CHAPTER  VIL 

AN  ACT  to  authorize  the  Gorernor  to  employ  Counsel  to  defend  such  of 
our  citizens  as  are'now  confined  in  jail  in  Platte  county,  Missouri. 

Be  it  enacted  by  the  Governor  afid  Legislative  Jissembly  of 
the  Territory  of  Kansas : 

Section  1.  That  that  the  Governor  of  this  Territory  be  and  o^TtnMMMk- 
hereby  is  ahthorized  to  employ  counsel  to  defend  John  Doy  and  ^^^  '*****'' 
son,  now  confined  in  jail  in  Platte  county  Missouri. 

Sbo.  2.  That  one  thousand  dollars,  or  as  much  thereof  as  may  AfrtmiMiM. 
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be  necessary  for  the  object  of  this  Act,  is  hereby  appropriated 
from  the  Territorial  Treasury. 

Sec.  8.  This  Act  to  take  effect  and  be  in  force  from  and  af- 
ter its  passage. 

A.  LARZALERE, 
Speaker  of  the  House  of  Representatives, 
C.  W.  BABCOOK, 
President  qf  the  Council. 
Approved  February  7,  1859. 
S.  MEDARY, 

Governor. 


CHAPTER  Vm. 

AN  ACT  to  define  and  establlBh  tlie  Council  and  Representative  District* 
of  the  Territory  of  Kansas  for  the  next  Legislative  Assembly. 

Be  it  enacted  by  the  Governor  and  Legislative  •Assembly  qf 
the  Territory  of  Kansas : 
rooBcn  iHfirietfl  Sbotion  1.  The  county  of  Doniphan  shall  constitute  the  first 
council  district,  and  shall  elect  one  councilman ;  the  counties  of 
Atchison  and  Calhoun  shall  constitute  the  second  district,  and 
shall  elect  one  councilman;  the  county  of  Leavenworth  shall 
constitute  the  third  district,  and  shall  elect  one  councilman ;  the 
counties  of  Leavenworth  and  Jefferson  shall  constitute  the  fourth 
district,  and  shall  elect  one  councilman ;  the  counties  of  Brown, 
Nemaha,  Pottawattamie,  Marshall  and  Washington  shall  consti- 
tute the  fifth  district,  and  shall  elect  one  councilman ;  the  coun- 
ties of  Riley,  Olay,  Davis,  Dickinson  and  Richardson  shall  con- 
stitute the  sixth  district,  and  shall  elect  one  councilman;  the 
counties  of  Shawnee,  Weller  and  Breckenridge  shall  constitute 
the  seventh  district,  and  shall  elect  one  councilman;  the  county 
of  Douglas  shall  constitute  the  eighth  district,  and  shall  elect 
one  councilman ;  the  counties  of  Douglas,  Franklin  and  Ander- 
son shall  constitute  the  ninth  district,  and  shall  elect  one  conn* 
cilman ;  the  counties  of  Wyandott  and  Johnson  shall  constitute 
the  tenth  district,  and  shall  elect  one  councilman ;  the  counties 
^  LiuB  and  Lykins  shall  constitute  the  eleventh  district,  and 
shall  elect  one  councilman;  the  counties  of  Bourbon,  Allen, 
McGee,  Dom,  Woodson  and  WiLson  shall  constitute  the  twelfth 
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district,  and  thall  eleet  one  councilman ;  the  counties  of  Coffey, 
Madison,  Hunter,  Batler,  Godfrey  and  Greenwood  shall  consti- 
tate  the  thirteenth  district,  and  shall  elect  one  councilman. 

Seo.  2.  The  county  of  Doniphan  shall  constitute  the  first  rep-  SSwSS^V<«. 
nesentative  district,  and  shall  elect  three  representatives;  l^e 
county  of  Atchison  shall  constitute  the  second  district,  and  shall 
elect  two  representatiyes ;  the  county  of  Leavenworth  shall  con- 
stitute the  third  district,  and  shall  elect  four  representatives ;  the 
county  of  Jefferson  shall  constitute  the  fourth  district,  and  shall 
elect  two  r^resentatives ;  the  counties  of  Pottawattamie  and 
Richardson  shall  constitute  the  fifth  district,  and  shall  elect  one 
representative ;  the  county  of  Calhoun  shall  constitute  the  sixth 
district,  and  shall  elect  one  representative ;  the  county  of  Wyan- 
dott  shall  constitute  the  seventh  district,  and  shall  elect  one  rep* 
resentative ;  the  county  of  Brown  shaU  constitute  the  eighth  dis- 
trict, and  shall  elect  one  representative ;  the  county  of  Nemaha 
shall  constitute  the  ninth  district,  and  shall  elect  one  representa- 
tive ;  the  counties  of  Marshall  and  Washington  shall  constitute 
the  tenth  district,  and  shall  elect  one  representative ;  the  counties 
of  Riley  and  Clay  shall  constitute  the  eleventh  district,  and  shall 
elect  one  representative ;  the  counties  of  Dickinson  and  Davis 
shall  constitute  the  twelfth  district,  and  shall  elect  one  represen- 
tative; the  county  of  Breckenridge  shall  constitute  the  thirteenth 
district,  and  shall  elect  one  representative ;  the  county  of  Shaw- 
nee shaU  constitute  the  fourteendi  district,  and  shall  elect  two 
representatives ;  the  county  of  Douglas  shall  constitute  the  fif- 
teenth district,  and  shall  elect  three  representatives ;  the  county 
of  Johnson  shall  constitute  the  sixteenth  district,  and  shall  elect  y  ' 

two  representatives ;  the  county  of  Lykins  shall  constitute  Ibe  ^ 

seventeenth  district,  and  shall  elect  one  representative ;  the  coun<< 
ty  of  Linn  shall  constitute  the  eighteenth  district,  and  shall  elect 
one  representative ;  the  counties  of  Linn  and  Lykins  shall  con- 
stitute the  nineteenth  district,  and  shall  elect  one  representative ; 
the  county  of  Anderson  diall  constitute  the  twentieth  district,  and 
shall  elect  one  representative ;  the  county  of  Franklin  shall  con- 
stitute the  twenty-first  district,  and  shall  elect  one  representative; 
the  counties  of  Goffey  and  Weller  shall  constitute  the  twenty- 
second  district,  and  shall  elect  two  representatives ;  the  counties 
of  Madison  and  Wise  shall  constitute  the  twenty-third  district, 
and  shall  elect  one  representative ;  the  counties  of  Butler,  Grreen- 
wood.  Hunter,  Godfrey  and  Woodson  shall  constitute  the  twen- 
ty-fourth district,  and  shall  elect  one  representative ;  the  counties 
of  Allen,  Wilson,  Dom  and  McGee  shall  constitute  the  twen^- 
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fifth  district,  and  shall  elect  one  representative ;  the  county  of 
Bourbon  shall  constitute  the  twenty-sixth  district,  and  shall  elect 
one  representative ;  the  county  of  Arrapahoe  shall  constitute  the 
twenty-seventh  district,  and  shall  elect  one  representative. 

This  act  to  take  effect  and  be  in  force  from  and  after  its 
passage. 

A.  LARZALERE, 
Speaker  of  House  of  Representatives. 
0.  W.  BABCOCK, 
President  of  the  Council. 
Approved  February  7,  1859. 
S.  MEDARY, 

Governor. 


[Council  BUI  No.  196.]  CHAPTER   IX. 

AN  ACT  supplemental  to  an  Act  entitled  "An  Act  making  the  Apportion-, 
ment  for  the  Fifth  Legislative  Assembly." 

Be  it  enacted  by  the  Governor  and  Legislative  Assembly  qf 

the  Territory  of  Kansas  : 

SSlfcom'^SS        Section  1.  That  Oalhoun  county  be  and  the  same  is  hereby 

x^^mS!^  ^    detached  from  the  second  coimcil  district  and  attached  to  the  first 

council  district ;  and  all  acts,  or  parts  of  acts,  inconsistent  with 

■^  this  act,  are  hereby  repealed.  ' 

l^  Sec.  2.  This  act  shall  take  effect  and  be  in  force  from  and 

^  after  its  passage. 

A.  LARZALERE, 
Speaker  of  House  qf  Representatives. 
C.  W.  BABCOCK, 
President  of  the  Council. 
Approved  February  10,  1859. 

S.  MEDARY, 

Governor. 
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CHAPTER  X. 

AN  ACT  repealing  an  Act  entitled  "An  Act  supplementary  to  an  Act  mak- 
ing an  Apportionment  for  the  Fifth  Legislatire  Assembly."  ^0 


<7 


Be  it  enacted  by  the  Oavernor  and  LegUlative  •Assembly  of 
the  Territory  qf  Kansas  : 
Sbction  1.  That  Council  Bill  number  one  hundred  and  ninety-  c<mB«ii  sm  k«: 
six,  an  act  entitled  ^^An  act  supplementary  to  [an]  act  mak- 
ing an  apportionment  for  the  Fifth  Legislative  Assembly,"  formed 
at  the  present  Legislative  Assembly,  be  and  the  same  is  hereby 
repealed. 

Seo.  2.  This  act  to  take  effect  and  be  in  force  from  and  after 
its  passage. 

A.  LARZALERE, 
Speaker  of  House  of  Representatives ^ 
C.  W.  BABCOOK, 
President  of  the  Council. 
Approved  February  11,  1859. 
S.  MEDARY, 

Oovernor. 


CHAPTER  XI. 

AN  ACT  supplementary  to  '^ An  Act  making  an  Apportionment  for  the  Fifth 

Legislative  Assembly  of  Kansas  Territory."  A 

Be  it  enacted  by  the  Governor  and  Legislative  Assembly  of     v 
the  Territory  of  Kansas  : 

Section  1.  That  the  county  of  Morris  be  and  is  hereby  at-  iiorrii  ud  chM« 
tached  to  the  sixth  council  district ;  of  Chase  to  the  thirteenth  «*«*•«  •  '  ' 
council  district ;  and  both  said  counties  are  hereby  attached  to 
the  twenty- third  representative  districi. 

A.  LARZALERE, 
Speaker  of  House  of  JRepresentatives, 
C.  W.  BABCOCK, 
President  of  the  Council. 
Approved  February  11, 1859. 

S.  MEDARY, 

Oovemor. 
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CHAPTER  Xn. 

AN  ACT  providing  for  the  appointment  of  Territorial  Auditor,  and  ppe> 
'j  scribing  the  duties  of  his  office. 

Be  it  enacted  by  the  Governor  and  Legislative  Assembly  of 

the  Territory  of  Kansas  : 
■•V  unoinm.       Section  1.  There  shall  be  appointed,  at  the  present  session  of 

the  Legislative  Assembly,  and  every  two  years  thereafter,  by  the 

Governor,  by  and  with  the  advice  of  the  Legislative  Council,  a 
Twn  of  ettet.     Territorial  Auditor,  who  shall  hold  his  office  for  the  term  of  two 

years,  and  until  his  successor  is  duly  appointed  and  qualified. 
wiMnoflMtobt      Sec.  2.  The  Territorial   auditor  shall  keep  his  office  at  the 

seat  of  government.     He  shall  be  commissioned  by  the  Governor 
o»tii.  and  take  the  oath  [of]  office  prescribed  by  law,  which  shall  be 

filed  vrith  his  official  bond  and  preserved  therewith. 
25^'fil5JS?S      Sec.  3.  The  said  auditor  shall  give  bond  to  the  Territory  of 
feytbtooTenor.  gg^^sas,  iu  a  sum  not  less  than  twenty- five  thousand  dollars,  with 

two  or  more  sufficient  sureties,  to  be  fixed  and  approved  by  the 

Governor,  conditioned  that  he  will  faithfully  discharge  the  duties 

of  his  office,  which  bond  shall  be  deposited  and  filed  in  the  office 

[of]  the  Secretary  of  the  Territory. 
SiuT?t^i"uIe      ^^^'  '^'  E^^^  surety,  when  he  shall  sign  such  bond,  shall  make 
of  kupwpertj.  J  affidavit,  to  bc  endorsed  on  the  bond,  of  the  amount  he  is  worth, 

after  the  payment  of  all  the  debts  for  which  he  is  in  any  way 

liable. 
ooTormortoou-        Sbc.  5.  Thc  Govcmor  shall  cause  to  be  endorsed  on  the  bond 

dono  Appro  Tftl 

vpdh  tiio  bond,     his  approval  thereof,  stating  the  time  of  such  approval. 
Avdito^iokoepa      Sec.  6.  The  auditor  shall  keep  a  seal  of  office,  which  shall  be 
*  C*i      used  to  authenticate  all  wi*i tings,  papers  and  documents,  certified 

from  his  office. 
fMtarj'  Sec.  7.  The  salary  of  the  auditor  shall  be  eight  hundred  dol- 

^       ^  J2.  r%    ^^^^  annually  to  be  audited  like  other  claims  on  the  Territory, 

and  paid  quarterly  from  any  money  in  the  treasury,  not  otherwise 
oAoowhcro  kopi,  appropriated.     He  shall  keep  his  office  at  thc  seat  of  government, 

and  may  receive  fees  allow^ed  by  law,  but  no  others. 

ovtittef  avditor.      Sec.  8.  The  auditor  is  the  general  accountant  of  the  Territory, 

/\  and  it  is  his  duty :    First,  To  keep  and  state  all  accounts  between 

EotpftndtutoAo-  the  Territory  of  Kansas   and  the  United  States,  or  any  other 

•SSumrStorr.  State,  or  any  public  officer  of  this  Territory,  indebted  thereto,  or 

entrusted  with  the  collection,  disbursement,  or  other  management 

of  any  funds  belonging  to  the  same,  when  they  are  derivable  from, 
flMOrwiUioouiy  Or  payable  into  the  Territorial  treasury.     Second,  To  settle  the 

accounts  of  all  county  treasurers,  and  other  collectoraand  rec^iv- 
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ers  of  Territorial  revenues/ taxes,  tolls  and  incomes,  payable  into 
the  Territorial  treasury,  for  each  of  their  oflScial  terms,  separately. 
Third,  To  keep  fair,  clear  and  separate  accounts  of  all  the  revenues,  Ji^MwIJIpIia.. 
funds  and  incomes  of  the  Territory,  payable  into  the  Territorial 
treasury,  and,  alsov  ^^  <^U  disbursements  and  investments  thereof, 
showing  the  particulars  of  the  same.  '  Fourth,  To  settle  the  ac-  jSJiSjjSSwfi*' 
counts  of  all  public  debtors,  for  debts  due  the  Territorial  treasury,  '•^*•'^• 
and  require  such  persons,  or  their  legal  representatives,  who  have 
not  accounted  at  the  proper  time,  to  settle  their  accounts.     Fifth, 
To  settle  all  claims  against  the  Territory,  and  when  the  law  recog- 
nizes a  claim,  (but  no  appropriation  has  been  made  therefor,)  to  ou*  MrUAeatM 
settle  the  claim  and  give  the  claimant  a  certificate  thereof,  and  TorrUo™7  w^i*^ 
report  the  same  to  the  General  Assembly.     Sixth,  To  direct  and  i-'aw'^'AMwiSrj 
superintend  the  collection  of  all  money  payable  into  the  treasury,  d^T^tei^!^ 
and  to  cause  to  be  instituted  and  prosecuted  the  proper  actions 
for  the  I'ecovery  of  debts  and  other  moneys  so  payable.     Seventh, 
To  superintend  the  fiscal  concerns  of  the  Territory,  and  secure 
their  management,  in  the  manner  required  by  law,  and  to  furnish  liSS^ttiSllSti^ 

m  •  ^  •  1   i>  1  1  *B^  treanmn  of 

the  proper  instructions  and  forms  to  the  assessors  and  treasurers  ««>«»**••. 
of  the  counties,  as  may  be  found  expedient.     Eighth,  To  draw  Jn^iSHSSd 
warrants  on  the  treasurer,  for  money  directed  by  law  to  bo  paid  wJi*  "'*■*'''*' 
out  of  the  treasuiy,  a^s  the  same  may  become  payable ;  and  each 
warrant  shall*  bear  on  its  face  its  number,  date,  amount,  the  name 
of  the  payee,  and  reference  to  the  law  under  which  it  is  drawn ; 
be  entered  in  a  book  kept  for  that  purpose,  in  the  order  of  issu- 
ance, and  as  soon  as  practicable  after  issuing  such  warrant,  he 
shall  certify  the  above  particulars  in  relation  to  it  to  the  treasurer, 
who  is  required  to  enter  the  same  in  the  same  order.     Ninth,  To 
have  the  custody  of,  and  keep  all  books,  papers,  records,  docu- 
ments, vouchers,  and, all  conveyances,  leases,  mortgages,  bonds 
and  other  securities,  appertaining  to  the  fiscal  affairs,  and  the  JJucS?iJtSSwi- 
property  of  the  Territory,  which  are  not  required  by  law  to  be  5h»rSof  tStiw- 
kept  in  some  other  office,  and  to  have  charge  of  all  property  of  jyjij."'''*"^''**' 
the  Territory  where  no  other  provision  is  made  by  law  for  its  cus- 
tody. Tenth,  To  furnish  to  the  Governor,  on  his  requsition,  inform-  {Si"^  ttaoJ^ 
ation,  in  writing,  upon  any  subject  connected  with  his  office,  and 
to  suggest  to  the  Govenior,  or  the  General  Assembly,  plans  for 
the  improvement  and  management  of  the  public  revenue  and 
property.     Eleventh,  To  report  to  the  General  Assembly  at  its  SJSuiESi!**** 
regular  sessions,  and  at  such  other  times  as  it  may  require,  a 
complete  statement  of  the  revenue,  funds,  incomes,  taxable  prop- 
erty, and  other  resources  of  the  Territory,  and  of  the  property  of 
the  Territory  known  to  his  office,  and  of  the  public  revenues  and 
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expenditures  of  the  Territory  since  his  last  report,  up  to  the  first 
Monday  of  December,  preceding  each  regular  session,  with  a  de- 
tailed estimate  of  the  expenditures  to  be  defrayed  from  the  trea- 
sury for  the  ensuing  year,  specifying  each  object  of  expenditure, 
and  distinguishing  such  as  are  provided  for  by  appropriations,  and 
such  as  require  to  be  provided  for,  and  showing  the  pro})al)le  de- 
ficiency of  any  former  appropriations.  Twelfth,  To  perform  all 
other  duties  which  ma^  fi'om  time  to  time  be  required  of  him  by 
law. 

Sec.  9.  When  the  amount  due  from  the  Temtory  to  any  person 
exceeds  twenty  dollars,  the  auditor  is  directed,  if  requested,  to  di- 
vide the  same  into  parcels  of  not  less  than  ten  dollai'S,  and  to  issue 
wan'ants  for  the  several  sums. 

Sec.  10.  The  auditor  may,  at  any  time,  require  any  personrc' 
ceiving  money,  securities  or  property,  or  having  the  mann'ircment, 
dii«buri:.cinent  or  other  disposition  of  any  pro])Lrry,  more/ or  se- 
curities of  the  TciTitory,  of  which  an  account  is  kept  in  Lis  office, 
to  render  statements  thereof ,  or  information  touching  the  Sinnc  in 
his  posscj-sion,  and  any  such  person  rcfusiing  or  neglecting  to 
render  such  statement  or  information,  shall  forfeit  the  num  of 
twenty-five  doUai-s,  to  be  recovered  by  civil  action  in  the  name  of 
the  Temtory. 

Sec.  11.  Every  claim  against  the  Temtory  shall  be  presented 
to  the  auditor  for  settlement  within  two  years  after  the  claim  ac- 
crues, and  not  thereafter  ;  and  when  a  claim  is  so  prcj^entcl,  the 
auditor  is  authorized  to  swear  and  examine  the  claimant,  and  any 
other  poivons,  as  witnesses  touching  the  claim,  or  cause  them  to 
answer  by  aflidavit  or  deposition. 

Sec.  12.  If  any  officer,  wlio  is  accountable  to  the  trea'^uiy,  in 
respect  to  any  money  or  property,  neglects  to  render  his  ac.  ount 
to  the  auditor,  within  the  time  pr^'scribcd  by  law,  or  if  no  time  be 
so  prescribed,  then  within  tvfcr.ty  days,  after  being  require.!  so  to 
do  by  the  auditor,  the  auditor  shall  state  an  account  againsi  him 
from  the  boolcs  of  the  auditor's  office,  charging  tenpcrcei^t.  dam- 
ages on  the  whole  sum  appearing  due,  and  interest  at  the  vccq  of 
ten  per  cent,  per  annum  on  the  aggregate,  from  the  time  wlicuthe 
account  should  have  been  rendered,  all  [of]  which  may  he  recov- 
ered by  an  action  brought  on  such  account  stated,  or  on  the  official 
bond  of  the  officer. 

Sec.  IB.  If  any  such  ofiker  fails  to  pay  into  the  trea?i:rv  the 
amount  received  by  him,  within  the  time  prescribed  by  hivr,  or 
having  settled  an  account  with  the  auditor,  fails  to  pay  thear.iount 
due  from  himself,  the  auditor  shall  charge  him  with  twenty  per 
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cent,  damages  on  ike  amount  due,  with  interest  on  the  aggregate 
from  the  time  the  first  sum  was  payable,  at  the  rate  oi'  ten.per  cent. 
per  annum  ;  and  the  whole  may  be  recovered  by  an  action  brought 
OB  either  such  account  stated,  or  the  official  bond  of  the  officer, 
and  be  shall  forfeit  bis  commission. 

Sec.  14.  The  penal  provisions  in  the  preceding  two  sections,  PemaitiM  n^jMt 
are  subject  to  any  legal  defence  which  the  officer  may  have  against 
the  account  as  stated  by  the  auditor ;  but  judgment  for  costs  shall 
be  rendered  against  the  officer  in  the  action,  whatever  be  its  result,  wrtKSJurtJf. 
unless  he  rendered  an  account  within  the  time  named  in  the  above  nnto'i^uur 
two  sections. 

Sec.  15.  When  a  county  treasm*or)  or  other  collector  or  receiver  oath  r«i«ir«i«f 
of  public  money,  seeks  to  obtain  credit  on  the  books  of  the  audi-  ^u^SSStViS" 
tor's  office,  for  payment  made  to  the  treasurer  before  giving  such  •******'■ 
credit,  the  auditor  shall  require  him  to  take  and  subscribe  an  oath, 
that  [he]  has  not  used  or  appropriated  any  of  the  public  money 
for  liis  private  benefit,  ("further  than  that  which  the  law  allowed 
him,)  nor  for  the  benefit  of  any  other  person. 

Sec.  16.  In  those  cases  where  the  auditor  is  authorized  to  call  !teqni«itioai    • 

,  ,  vpoD  penoai  for 

upon  persons  or  officers  for  infonnation  or  statements,  or  to  render  iJi2™d  m^JST 
accounts,  he  may  issue  his  requisition  therefor  in  writing,  to  the 
person  or  officer  called  upon,  allowing  reasonable  time,  which  being 
Berved  as  a  notice  in  a  civil  action,  by  the  sherifi"  or  any  constable 
of  the  county,  in  which  the  person  or  officer  called  upon  resides, 
or  exercises  his  office,  and  returned  to  the  auditor  with  the  service 
endorsed  thereon,  shall  be  evidence  of  the  making  the  requisition 
therein  expressed. 

Sec.  17.  All  things  pertaining  to  the  auditor's  office  are  at  all  fiJ^^*J*hJj*"2;*" 
times  open  to  the  inspection  of  the  Governor,  the  General  As-  ^^  ^^°** 
sembly,  or  either  House  thereof,  and  to  any  committee  thereof 
appointed  to  examine  into  them. 

Sec.  18.  All  books,  maps,  stationery,  furniture,  fuel,  and  other  y*/;j;jj  J'  •^;,. 
necessaries,  for  [the]  use  of  the  auditor's  office,  are  to  be  furnished  '*^'^" 
at  the  expense  of  the  Territory. 

Sec.  19.  The  office  of  comptroller  of  the  treasury  is  hereby  ®"i^*^YuSi 
abolished ;  but  the  present  comptroller  of  the  treasury  shall  hold 
the  office  of  Territorial  auditor,  and  perform  the  duties  required 
by  this  act,  until  a  successor  shall  be  elected  under  the  provisions 
of  this  act,  and  qualified  according  to  law. 
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This  act  to  take  effect  and  be  in  force  fron  and  after  its 
passage. 

A.  LABZALERE, 
Speaker  of  House  qf  RepresentiMvea. 
C.  W.  BABCOCK, 
President  of  the  Counctt. 
Approred  February  11, 1859. 

S.  MEDABT,  Omermr. 


CHAPTER  Xm. 

AN  ACT  concerning  Apprentices. 

Be  it  enacted  by  the  Governor  and  Legislative  Assembly  (^ 
the  Territory  of  Kansas: 

Section  1.  Every  person  bound  by  indenture  of  bis  free  will, 

Se^S^if!^  um  with  the  consent  of  his  father,  or  if  he  be  dead,  of  the  mother  or 

guardian,  and  signified  by  such  parent  or  guardian  signing  the 

same,  or  by  the  probate  court,  as  hereinafter  directed,  to  serve  as 

clerk  or  apprentice,  in  any  profession,  trade  or  employment,  until 

the  age  of  twenty-one  years,  or,  if  a  female,  until  the  age  of  six- 

«i!£!?."imtii^  *®^^  years,  or  for  a  shorter  time,  shall  be  bound  to  serve  the  time 

•ix«Ma7«w««f    gpecified  in  such  indenture. 

lafntowithovt  Sbc.  2.  Any  infant,  having  no  parent  or  guardian,  may,  with 
t?B4  thtmMTTM.  the  approbation  of  the  probate  court,  endorsed  on  the  indenture, 
bind  himself  an  apprentice  until  he  arrives  at  the  age  of  twen^- 
one  years,  or,  if  a  female,  at  the  age  of  sixteen  years. 
PMtitt  to  viM«  Sbc.  8.  Upon  the  execution  of  every  indenture  of  apprentice- 
!!iS«^2fid!TH^  ship,  the  person  to  whom  the  apprentice  is  bound,  shall  make  an 
«w.  affidavit  that  he  will  faithfully  perform  the  duties  required  by  the 

indenture  and  enjoined  on  him  by  law,  which  affidavit  shall  be  en- 
dorsed on  the  indenture. 
whABtk*  ttoUMT      ^^^"  *•  ^®^  *^®  father  has  no  legal  capacity  to  give  consent, 
•teuharttiM      Qj  ^jjgjj  |j^  gjjjjj   jjj^y^  wilfully  abandoned  his  family  for  six 

months,  without  making  suitable  provisions  for  their  support,  or 

has  become  an  habitual  drunkard,  the  mother  shall  have  the  same 

power  to  give  such  consent  as  if  the  father  was  dead. 

iwtj  iM  pMteto        Sec.  5.  Acts  of  incapacity,  desertion  or  drunkenness,  shall  be 

S^MitV^ftete  decided  in  the  probate  court,  by  a  jury,  before  the  indenture  shall 

•MMoa  iBd«B-  take  effect,  and  an  endorsement  on  the  indenture,  under  the  seal 

of  the  court,  that  the  same  are  proved,  shall  be  sufficient  evidence 


Digitized  by 


Googi 


Off.  IS.]  AIVBUITIOM.  57 

of  the  mother's  power  to  give  such  consent ;  but  if  the  jury  do 
not  find  the  charge  of  incapacity,  drunkenness  or  desertion  to  be  if  «h*r«wtt<»t 
true,  the  person  at  whose  instance  such  procSeedings  may  ha^e  i*^\  jj/^^ 
been  had,  shall  pay  all  costs  attending  the  same. 

Sec.  6.  When  any  poor  child  is,  or  may  be,  chargeable  to  the  wheapToUte 
county,  or  shall  beg  for  alms,  or  when  the  parents  of  such  chil-  otttjootoMiom. 
dren  are  poor,  and  the  father  an  habitual  drunkard,  or  if  there  be 
no  father,  when  the  mother  is  of  bad  character,  or  suffers  her 
diildren  to  grow  up  in  habits  of  idleness,  without  any  yisible  ^ 

means  of  obtaining  an  honest  livelihood,  it  shall  be  lawful  for  the 
probate  court  to  bind  such  child  an  apprentice  until,  if  a  male, 
he  arrives  to  the  age  of  twenty-one  years,  and  if  a  female,  to  the 
age  of  sixteen  years. 

Skc.  7.  Every  orphan  or  minor,  who  has  not  estate  sufficient  wbtn-orphMuw 
for  his  maintenance,  may  be  bound  by  his  guardian,  under  the  jowdb/gnMdi. 
order  and  direction  of  the  probate  court,  and  the  indenture  of 
binding  such  infant,  shall  be  as  effectual  as  if  such  infant  were 
of  full  age ;  and  the  counterpart  of  such  indenture  shall,  for  the  ^^iio»toia«6«- 
benefit  of  the  infant  so  bound,  be  deposited  with  the  clerk  of  the  p^i"i?,*^ 
probate  court  in  which  such  binding  shall  take  place,  for  safe 
keeping. 

Sec.  8.  It  shall  not  be  lawful  for  any  master  to  remove  an  ap-  JpC*wm??«S** 
prentice  out  of  this  Territory,  and  in  all  indentures  by  the  pro-  ^«^^ri*«*" 
bate  court,  for  binding  out  any  orphan   or  poor  child  as   an 
apprentice,  there  shall  be  inserted,  among  other  covenants,  a 
clause  to  the  following  effect :     That  every  master  to  whom  such 
diild  shall  be  bound,  shall  cause  such  child  to  be  taught  to  read 
and  write,  and  the  ground  rules  of  arithmetic,  the  compound  rules  ^J^^^J."^' 
and  the  rule  of  three,  and  at  the  expiration  of  his  time  of  service, 
shall  give  him  a  new  Bible,  and  two  new  suits  of  clothes ;  if  a  iatdt^HiAt 
male,  to  be  worth  forty  dollars,  and,  if  a  female,  to  be  worth  MrrlStr  *^ 
twenty  dollars,  and  ten  dollars  in  current  money  of  the  United 
States. 

Sec.  9.  The  probate  court  shall  see  that  the  terms  of  the  in-  Proteu  eonrtw 
denture,  and  the  covenants  therein  contained,  be  fulfilled,  and  that  iadwun. 
such  child  be  not  ill  used  ;  and  the  said  court  is  hereby  required 
to  inquire  into,  and  redress  any  greivances  that  may  occur  in  the 
premises,  in  such  manner  as  is  prescribed  by  law. 

Sac.  10.  The  age  of  every  apprentice  shall  be  inserted  in  the  t^t^uXir^ 
indenture. 

Sbc.  11.  AU  indentures  entered  into  otherwise  than  according  ladtntarM  B«t 
to  law,  shall  be  utterly  void,  so  far  as  concerns  the  apprentice  ^i2f^<^'*^ 
therein  bound. 
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Appr«afciee  may 
oompUin  to  pro- 
bat*  ooart. 


Cmm  heard  and 
dotermined  hj  a 
jury. 


Whan  preltaie 
court  may  dis« 
flharge  aa  apprea- 
tie«. 


Court  may  hiar 
oomplainta  of 


Penalty  for  wU- 
fnl  dooertion  by 
an  apprentioe. 


Costs  at  the  dis- 
nretion  of  tho 
court. 

WarrantH  may  be 
Issued  for  ab> 
seondingor  un- 
ruly apprentice. 


May  be  carried 
be^re  Judge  or 
ju«tiec  of  peace. 


Stfc.  12.  The  prabatc  court  shall  receive  the  complaints  off 
apprentices  who  reside  within  the  county,  against  their  masters, 
alleging  undeserved  or  immoderate  correction,  insufficient  allow- 
ance of  food,  raiment  or  lodging,  want  oE  instruction  in  theiV 
trade  or  profession,- or  that  they  ait^  in  danger  of  being  removed 
out  of  this  Territory,  or  the  violation  of  the  indentures  of  ap- 
prenticeship ;  and  may  hear  and  determine  such  cases  l)y  a  jury, 
and  make  such  order  theieiil  as  will  relieve  the  party  injured,  in 
future. 

Sec.  13.  The  probate  court  shall  have  power,  when  circum- 
stances require  it,  to  discharge  an  apprentice  from  his  apprentice- 
ship ;  and  in  ca6o  any  money  or  other  thing  has  been  paid,  or 
contracted  to  be  paid  by  either  party,  in  relation  to  such  appren** 
ticeship,  the  court  shall  make  such  order  concerning  the  same,  as 
shall  seem  just  and  reasonable.  If  the  apprentice  so  discharged 
shall  have  been  originally  bound  by  the  probate  court,  it  shall  be 
the  duty  of  the  court,  if  they  judge  necessary,  again  to  bind  such 
apprentice. 

Sec.  14.  The  court  shall,  in  like  manner,  hear  and  determine 
the  complaints  of  masters  against  their  apprentices,  for  desertion 
without  good  cause,  miscarriage  or  ill  behavior,  and  may  punish 
such  apprentice  according  to  the  nature  and  aggravation  of  his 
offence;  and  if  the  offence  be  wilful  desertion,  without  cause,  the 
court  may,  in  addition  to  other  punishments,  order  the  apprentice 
guilty  thereof,  to  make  restitution  by  the  payment  of  a  sum  nol. 
exceeding  ten  dollars,  for  each  month  he  may  be  so  absent,  to  be 
collected  as  other  debts,  after  such  apprentice  shall  have  become, 
of  full  age.  The  awarding  of  costs  in  the  proceedings  under  thi§ 
section  shall  be  in  the  discretion  of  the  court. 

Sec.  15.  If  any  apprentice  shall  abscond  or  depart  from  the 
service  of  his  master,  without  leave,  or  shall  rebel  against  oi: 
assault  his  master,  any  judge  or  justice  of  the  peace,  on  com* 
plaint  made,  and  sufficient  cause  shown,  on  oath,  by  tho  maater, 
or  any  one  on  his  behalf,  shall  issue  a  warrant  directed  to  any 
sheriff  or  constable  within  this  Territory,  or  any  discreet  and  re- 
sponsible peraon,  to  be  named  in  the  warrant,  to  execute  the 
same  in  any  part  of  this  Territory. 

Sb€.  16.  If,  upon  the  return  of  any  such  warrant,  the  probate 
court  shall  not  be  in  session,  it  shall  be  t^he  duty  of  the  person 
serving  the  same,  to  carry  the  apprentice  before  some  judge  or 
justice  of  the  peace  of  said  county,  who  shall  take  bail  for  the 
appearance  of  the  apprentice  at  the  next  term  of  the  court,  to 
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answer  to  the  compbunt  of  the  mtoter ;  (ht  for  want  of  bfdl»  to  ijirtoimi 

commit  him  to  prison  until  the  sitting  of  the  next  court,  unless 

the  master  shall  consent  to  his  diseharge.     The^  costs  of  the  pro* 

cess,  senriee  and  eommitment,  shall  be  paid,  in  the  first  instance,  SSt**'  ^^^ 

hy  the  master  ;  but  the  coort,  upon  the  final  hearing,  maj  order 

such  apprentice  to  make  r^titution  of  sueh  costs,  bj  aaryice^ 

after  the  expiration  of  the.  time  for  which  he  shall  have  been 

bonnd.  t 

Sbo.  17.  Every  person  who  shall  counsel,  persuade,  entice  or  I5?iS'iiim  iTav 
assist  any  apprentice  to  run  away  er  absent  himself  from  the  '^^''^' 
service  of  his  master,  shall  forfeit  not  less  than  twenty,  nor  more 
than  five  hundred  dollars,  to  be  sued  for  and  recovered,  with 
costs,  by  such  master,  in  any  court  having  jurisdiction  thereof. 

8bc.  18.'  Every  person  who  shall  entertain,  harbor  or  conceal  {^j*^^^'^'^'~ 
any  apprentice,  knowing  such  apprentice  to  be  runaway,  or  to 
have  absented  himself  from  the  .  service  of  hismaster,  without 
leave,  sliall  forfeit  one  dollar  for  every  day's  entertainment,  bar* 
boring  or  concealing,  to  be  sued  for,  and  recovered  by  action  of 
debt,  with  costs,  by  such  master,  in  any  court  having  jurisdiction 
thereof. 

Sec.  19.  The  executor,  who,  by  the  last  will  of  a  father,  is  di-  when  exawtw 

'  '     "^  '  may  bind  »ppr«a- 

rected  to  bring  up  his  child  to  some  trade  or  calling,  shail  have  "*^- 
power,  with  the  consent  of  the  mother,  if  living,  to  bind  such 
child  by  indenture  in  like  manner  as  the  father,  if  living,  might 
have  done  ;  or  shall  raise  sudi  child  according  to  such  direction, 
if  consented  to  by  the  mother. 

Sec.  20.  If  it  shall  appear  to  any  judge  or  justice  of  the  peace,  ^^3Jl^SJj,t„ 
upon  the  oath  of  any  competent  person,  that  any  master  is  about  *»^  ■»**•• 
to  remove,  or  cause  to  be  removed,  any  apprentice  out  of  this 
Territory,  such  judge  or  justice  shall  issue  his  warrant,  and  cause 
such  master  to  be  brought  before  him  ;  and,  if  upon  examination, 
it  shall  appear  that  such  apprentice  is  in  danger  of  being  removed 
without   this  Territory,  the  judge  or  justice  may  require  the 
master  to  enter  into  recognfzance  with  sufficient  security,  in  the  JJJlHtT**4iIJrt 
sum  of  one  thousand  dollars,  conditioned  that  such  apprentice  "™"'^**- 
shall  not  be  removed  without,  this  Territory,  and  that  said  master 
will  appear  with  the  apprentice  before  the  probate  court,  at  the 
next  term  thereof,  and  abide  the  decision  of  the  court  thereon, 
which  recognizance  shall  be  retufned  to  the  probate  court ;  and 
the  court  shall  proceed  therein,  in  a  summary  manner,  and  may 
discharge  or  continue  the  recognizance,  or  may  require  a  new 
recognizance,  and  otherwise  proceed  according  to  law  and  justice.       , 
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Sjbo.  21.  If  the  master,  when  broaght  before  the  judge  or  jus- 
tice, fails  to  enter  into  recognizance  when  required  fio  to  do,  such 
judge  or  justice  shall  commit  the  custody  of  such  apprentice  to 
some  other  proper  person,  who  will  enter  into  recognizance. 

Sec.  22.  Whenever  any  master  of  an  apprentice  shall  wish  to 
remove  out  of  this  Territory,  or  to  quit  his  trade  or  business,  he 
shall  appear  with  his  apprentice  before  the  probate  court  of  die 
proper  county ;  and  if  the  court  be  satisfied  that  the  msster  has 
done  justice  to  said  apprentice  for  the  time  he  has  had  charge  of 
the  same,  such  court  shall  have  power  to  discharge  such  appren- 
tice from  the  service  of  such  master;  and  again  bind  him,  if 
necessary,  to  some  other  person. 

Sec.  28.  When  any  person  shall  become  bound  as  an  appren- 
tice to  two  or  more  persons,  and  one  or  more  of  them  die  before 
the  expiration  of  such  term  of  service,  the  indenture  shall  survive 
to  and  against  such  survivor ;  and,  in  case  of  the  death  of  all 
masters  in  any  such  indenture,  before  the  expiration  of  the  term 
of  service,  the  executor  or  administrator  shall  bring  the  indenture 
and  apprentice  named  therein,  before  the  probate  court  of  the 
proper  oounty,  and  such  court  shall,  if  necessary,  again  bind  such 
apprentice  to  some  other  person. 

Sec.  24.  If  any  apprentice  shall  absent  himself  from  the  ser- 
vice of  his  master,  without  leave,  or  shall  run  away,  so  that  the 
master  shall  be  deprived  of  his  service  during  the  remainder  of 
the  time,  or  any  part  thereof,  for  which  he  was  bound  to  serve, 
the  master  of  such  apprentice  may  have  an  action,  in  any  court 
of  competent  jurisdiction^  against  such  apprentice,  after  he  arrives 
at  full  age,  for  the  damages  that  such  master  may  have  sustained 
by  reason  of  the  absence  of  such  apprentice ;  such  action  shall 
be  brought  within  two  years  alter  such  apprentice  arrives  at  full 
age. 

This  act  to  take  effect  and  be  in  force,  from  and  after  the  first 
day  of  June  next. 

A.  LARZALERE, 
Speaker  of  House  of  Representatives, 
C.  W.  BABCOCK, 
President  of  the  Council, 

Approved,  January  31,  1859. 

,      S.  MEDARY,  Governor. 
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CHAPTER  XIV. 

^  AN  ACT  relatiiig  to  Attorneys  at  Law. 

Be  ii  enacted  by  the  Governor  and  Legislative  jissembly  of 

the  Territory  of  Kansas : 

Section  1.  All  persons  who,  by  the  law  heretofore  in  force,  iiiSir'^"  ***" 
were  permitted  to  practice  as  attorneys  and  counsellors,  may  con- 
tinue to  practice  as  such. 

Sec.  2.  Any  white  male  citizen  of  the  United  States,  who  is  jg^t«*tio«.  f#T 
actually  an  inhabitant  of  this  Territory,  and  who  satisfies  any 
district  court  of  this  Territory,  that  he  possesses  the  requisite 
learning,  and  that  he  is  of  good  moral  character,  may,  by  such 
court,  be  permitted  to  practice  in  all  district  and  inferior  courts 
of  this  Territory,  upon  taking  the  usual  oath  of  office.  i 

Bbo.  8.  The  supreme  court  may,  on  motion,  admit  any  prac-  p«»«  <>'••"*• 
ticing  attorney  of  the  district  court,  to  practice  in  the  supreme 
court  upon  his  taking  the  usual  oath  of  office. 

Sec.  4.  Any  practising  attorney  of  any  State  or  Territory,  o»th. 
having  professional  business  in  either  the  supreme  or  district  « 

eonrt,  may,  on  motion,  be  admitted  to  practice  in  either  of  those 
courts,  upon  taking  the  oath  as  aforesaid. 

Sec.  6.  The  form  of  the  oath  aforesaid  shall  be  in  substance  *'•'■• 
as  follows:  **You  do  solemnly  swear  that  you  will  support  the 
Constitution  of  the  United  States  and  the  Organic  Act  of  this 
Territory,  and  that  yoii  will  faithfully  discharge  the  duty  of  an 
sttoraey  and  counaellor  of  this  court,  according  to  the  bebt  of 
your  ability." 

Sec.  6.  An  attorney  and  counsellor  who  ia  guilty  of  deceit  or  Kjluty** ***■**" 
coUosion,  or  consents  thereto,  with  intent  to  deceive  a  court  or 
judge,  or  a  party  to  an  action  or  proceeding,  or  brings  suit  or 
commences  proceedings  without  authority  therefor^  is  liable  to  be 
disbarred,  and  shall  forfeit  to  the  injured  party  treble  dainitgeSy 
to  be  recovered  in  a  civil  action. 

Sbo.  7.  The  court  may,  on  motion,  for  either  party,  and  on  i^^^^^^i 
the  showing  of  reasonable  grounds  therefor,  require. the  attorney  **^' 
for  the  adverse  party,  or  for  any  one  of  several  adverse  parties, 
to  produce  or  prove,  by  his  own  oath  or  otherwise,  the  authority 
under  which  he  appears,  and|  until  he  does  so,  may  stay  all  pro- 
ceedings by  him  on  behalf  of  the  parties  ior  whom  be  assumes 
to  appear* 

Sec.  8,  An  attorney  has  a  lien  for  a  general  balance  of  com-  "•■  ♦•  a*u»v 
pensation  upon  any  pa)»ers  of  his  client  which  have  come  into^ 

Digitized  by  CjOOQ IC 


Km 


8i  ATtOHNBTS  AT  LAlf.  [C^«  14.^ 

his  possession  in  the  course  of  his  professional  employment,  upon 
money  in  his  hands  belonging  to  his  client,  and  upon  money  due 
to  his  client,  and  in  the  hands  of  the  adverse  party,  on  an  ac- 
tion or  proceeding  in  which  the  attorney  was  employed,  from  the 
time  of  giving  notice  of  the  lien  to  .that  party. 

5?S**slwi&  ^^^*  ^'  ^°y  person  interested  in  such  matter  may  release  such 
lien  by  giving  security  in  a  penalty  equal  to  the  amount  claimed 
by  the  attorney,  and  conditioned  to  pay  the  amount  that  may  be 
finally  found  due  for  his  services. 

SS*ii!I2*****  ^^^'  ^^'  ^"^^  supreme  and  district  courts  may  respectively 
revoke  or  suspend  the  license  of  any  attorney  or  counsellor 
at  law  to  practice  therein^  and  a  revocation  or  suspension,  by  the 
district  court  in  one  county,  operates  to  the  same  extent  in  the, 
courts  of  all  other  counties. 
r«Toi».  gEc  11.  The  following  are  suflScient  causes  for. such  revoca- 
tion or  suspension  :  First,  When  he  has  been  convicted  of  a  fel- 
ony or  of  a  misdemeanor  involving  moral  turpitude,  in  either  of 
which  cases  the  record  of  coviction  is  sufScient  evidence.  Sec- 
ond, When  he  is  guilty  of  a  wilful  disobedience  or  violation  of 
^  the  order  of  the  court,  requiring  him  to  do  or  forbear  an  act 

connected  with,  or  in  the  course  of  his  profession.  Third,  For  a- 
willful  violation  of  any  of  the  duties^of  an  attorney  or  counsellor, 
as  hereinbefore  prescribed.  Fourth,  For  doing  any  other  act  to. 
which  such  a  consequence  is  by  law  attached. 

pt*ee«diBSf.  Sbc.  12*  The  proceedings  to  remove  or  suspend  an  attorney, 

may  be  commenced  by  the  directioq  of  the  court,  or  on  motion, 
of  any  individual.     In  the  former  case,  the  court  must  direot- 

AMMftttn.  some  attorney  to  draw  up  the  accusation  ;  in  the  latter,  the  ac- 
cusation must  be  drawn  up  and  sworn  to  by  the  person  making  it. 

oHweaicnd.  gRc.  13.  If  the  court  deem  the  accusation  sufficient  to  justify, 
further  action,  it  shall  cause  an  order  to  be  entered  requiring  the* 
accused  to  appear  and  answer,  on  a  day  therein  fixed,  eitb^  at' 
the  same  or  a  subsequent  term,  and  shall  cause  a  copy  of  the* 
aoeuaation  and  order  to  be  served  upon  him  personally. 

AMwtd  My  d*.  Sbc.  14.  To  the  accusation  he  may  plead  or  demur,  and  the 
issues  joined  thereon  shall  in  all  cases  be  tried  by  the  court,  all' 
the  evidence  being  reduced  to  writing,  filed  and  preserved. 

]i«tej«4pMat.  ggo.  15.  If  the  accused  plead  guilty,  or  fail  to  answer,  the 
ooort  shall  proceed  to  render  such  judgment  as  the  case  requires. 

^99^-  Sbo.  16.  In  case  of  a  removal  or  suspension  being  ordered  by* 

a  district  court,  an  appeal  therefrom  lies  to  the  supreme  court, 
and  all  the  original  papers,  together  with  a  transcript  of  llie> 
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rteord,  shall  thereupon  be  transferred  to  the  supreme  court,  td  be 

t^ere  considered  and  finally  acted  upon.  A  judgment  of  acquiitol  A^qvitui  oaia. 

ip  the  district  court  is 'final. 

Sbo.  17.  An  attorney  who  receives  the  money  or  property  ol  J^'S.**  '*^** 
his  client  in  the  course  of  his  professional  business,  4ind  refuses 
tp  pay  or  deliyer  it  immediately  after  demand,  is  guilty  ol  a 
misdemeanor. 

.  Sec.  18.  Where  the  attorney  claims  to  be  entitled  to  a  lieii  wii«m«tUftku. 
upon  the  money  or  property,  he  is  not  liable  to  the  penalties  of  .     '    , 

^e  two  preceding  secticms,  until  the  person  demanding  the 
ii^oney,  proffers  sufficient  security  for  payment  of  the  amount  o| 
t^e  attorney's  claim  when  it  is  legally  ascertained. 

Sec.  19.  This  act  to  take  effect  and  be  in  force  from  and  after 
^  first  day  of  June  next. 
^  A.  LARZALERE, 

Speaker  of  House  qf  RepresentaUvei, 
C.  W.  BABCOCK, 
President  of  the  Council, 
Approved  January  81, 1859. 

S.  MEDARY, 

Governor. 


CHAPTER  XV. 

AN  ACT  regulating  Actions  against  Boats. 

Be  it  enacted  by  the  O^overnor  and  Legislative  AssenMy  tf 

the  Territory  of  Kansas  : 

Section  1.  Any  boat  found  in  the  waters  of  this  Territory  is  B«itoiriuaiitn« 
Hable :  First,  For  all  debts  contracted  by  the  master,  owner,' 
agent,  clerk  or  consignee  thereof,  on  account  of  supplies  fur- 
nished for  the  use  of  such  boat,  on  account  of  work  or  services 
rendered  for  such  boat,  or  on  account  of  work  done,  or  materials 
fhmished,  in  building,  repairing,  fitting  out,  f urnishiiig  or  equip- 
ping such  boat.  Second,  For  all  demands  or  damages  accruing 
from  the  non-performance  or  maT-performance  of  any  contract  of 
sffreightment,  or  any  contract  relative  to  the  transportation  of 
persons  or  property,  entered  into  by  the  master,  owner,  agent, 
olerk  or  consignee  thereof.  Third,  For  all  injuries  to  persona  or 
proper^  by  such  boat,  or  by  the  officers  or  or«w,  done  in  ee(n«> 
aMiOQ  widi  the  business  of  said  boat.  r"         T 
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[Oh.  is. 


LimiUtioB. 


L«la  fttUelM. 


ftUtios  wftmat. 


Neiie*. 


AfBMr*iie«. 


SlMVtlM. 


Bsc.  2.  GlaimB  growing  otit  of  any  of  the  above  caoses  ai^ 
liens  npoD  the  boat,  its  apparel,  tackle,  furniture  and  appendages, 
including  barges  and  lighters,  if  owned  by  the  owners  of  the 
boat,  and  used  therewith  at  the  time  the  suit  is  commenced. 

8bg.  8.  Such  liens  take  preference  of  any  claims  against  the 
boat  itself,  or  any  or  all  of  its  owners,  growing  out  of  any  other 
causes  than  those  above  enumerated  ;  and,  as  between  themselves, 
they  are  to  be  preferred  in  the  following  order :  First,  Those  re- 
sulting from  wages  for  services  rendered  on  board  of  such  boat, 
within  the  year  then  passed:  Provided y  suit  be  commenced 
within  sixty  days  after  the  cessation  of  such  labor.  Second^ 
Those  resulting  from  contracts  made  within  this  Territory. 
Third,  All  other  causes. 

Sec.  4.  Actions  against  boats,  under  the  provisions  of  thii 
chapter,  cannot  be  brought  after  the  lapse  of  one  year  from  th^ 
time  the  cause  of  action  accrued. 

Sbc.  5.  The  lien  attaches  from  the  commencement  of  the  suit, 
subject  only  to  such  other  liens  as  are  of  a  preferred  class. 

Sbc.  6.  The  original  petition  must  be  in  writing,  sworn  to,  and 
filed  with  the  clerk  or  justice  of  the  peace,  who  shall  thereupon 
issue  a  warrant  to  the  proper  officer,'  commanding  him  to  seise 
the  boat,  its  apparel,  tackle,  furniture  and  appendages,  and  de- 
tain the  same  until  released  by  due  course  of  law. 

Seo.  7.  The  usual  summons  or  notice  shall  also  be  issued,  di- 
rected to  the  boat  by  name,  and  served  upon  the  master,  owner, 
agent,  clerk  or  consignee  thereof  ;  and  if  none  of  them  can  be 
Yound,  it  may  be  served  by  posting  up  a  copy  in  some  conspicu- 
ous part  of  the  boat.  The  warrant  shall  be  served  according 
to  the  direction  it  contains. 

Sec.  8.  Any  person  interested  in  the  boat  may  appear  for  the 
defendant,  by  himself,  his  agent  or  attorney^  and  conduct  the 
defense  of  the  suit ;  and  no  continuance  shall  be  granted  to  the 
plaintiff  while  the  boat  is  held  in  custody. 

Sbc.  9.  The  boat  may  be  discharged,  at  any  time  before  final 
judgment,  by  the  giving  of  a  bond  with  sureties,  to  be  approved 
by  the  officer  serving  the  warrant,  or  by  the  clerk  or  justice  who 
issued  it,  in  a  penalty  double  the  plaintiff's  demand,  conditioned 
that  the. obligors  therein  will  pay  the  amount  which  may  be  found 
due  to  the  plaintiff,  together  with  costs. 

Sbc.  10.  If  judgment  be  rendered  for  the  plaintiff,  before  the 
boat  is  thus  discharged,  a  special  execution  shall  be  issued  against 
it.    If  It  have  been  previously  diaebarged,  thd  execution  shall 
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issoe  aguDst  the  principal  and  sureties  in  the  bond,  without 
farther  proceedings. 

8bc.  11.  The  sheriff  may  sell  any  of  the  furniture  or  append-  siMrirt(«i«. 
ages  of  the  boat,  if  by  so  doing  he  can  satisfy  the  demand.  If 
ke  sell  the  boat  itself,  he  must  seli  it  to  the  bidder  who  will  ad- 
vance the  amount  required  to  satisfy  the  execution,  for  the  lowest 
ibractiGnal  share  of  the  boat,  unless  the  person  appearing  for  the 
boat  desire  a  different  and  equally  convenient  mode  of  sale. 

Sic.  12.  If  a  fractional  share  of  the  boat  be  thus  sold,  the  J^»»"«- 
purchaser  shall  hold  such  share  or  interest  jointly  with  the  other   , 
owners. 

Sso.  18.  If  an  appeal  be  taken  by  the  defendant  before  the  Appcu  imii. 
boat  is  discharged,  as  above  provided,  the  appeal  bond,  if  one  be 
(led,  will  have  the  same  effect  in  discharging  the  boat  as  the  bond 
above  eontemplated,  and  execution  shall  issue  against  the  obligors 
Hierein,  after  judgment,  in  the  same  manner. 

Sbc.  14.  Nothing  herein  contained  is  intended  to  affect  the  c™«*»«^- 
right  of  a  plaintiff  to  sue  in  the  same  manner  a£  though  the  pro* 
visions  of  this  chapter  had  not  been  enacted. 

.    Sbo.  15.  In  actions,  commenced  in  accordance  with  the  provi-  rttiuea. 
sions  of  this  chapter,  it  is  su£Scient  to  allege  the  contract  to  have 
been  /nade  with  the  boat  itself. 

Sec.  16.  This  act  to  t»ke  effect  and  be  in  force  from  and  after 
the  first  day  of  June  next. 

A.  LARZALEBE, 
Speaker  qf^  House  of  Representative^* 
C.  W.  BABCOCK, 
President  qf  the  Council. 

Approved  February  2, 1859. 
S.  MEDARY, 

Governor. 


c^- 


CHAPTER  XVI. 

AN  ACT  to  attthorixe  th«  Board  of  Sapervisors  of  Leavenwortik,  Donglaty 
Wyandott,  Johnson,  Atchiaon  and  Lykins  counties  to  issue  bonds,  and  for 
other  purposes. 

Be  it  enacted  by  the  Governor  and  Legislative  Assembly  qf 
the  Territory  of  Kansas  : 
BBemm  1.  That  the  board  of  supervisors  of  Leavenworth,  SSS'^tSbiSJ* 


^  COUNTY  BO^D^,  [Gb.  i^f 

DouglaSy  Wjandott,  Johnson,  Atchison  and  Lykins  counties  s«e 
hereby  authorized  to  issue  the  bonds  of  said  counUes,  and  set! 
the  same,  aud  apply  the  proceeds  of  such  sales  for  the  purposes 
hereinafter  specified.  ^ 

p»7ftM«uteA  Sbo.  2.  That  such  bonds  shall  be  made  payable  at  a  tiae 
therein  named,  not  to  exceed  ten  years  from  their  date,  and 
shall  bear  a  rate  of  interest  not  exceeding  ten  per  c^tom  pet 

sftiM  Atsspw  at.  annum  ;  but  this  section  shall  not  be  so  construed  as  to  authorize 
a  sale  of  such  bonds  at  a  discount  of  more  than  twenty-fiv«  pei- 
cent. 

TMMi«Ti«du        Seo.  8.  That  it  shall  be  the  duty  of  said  board  of  county  bvl^ 

£551**  ■**"*'  pervisors  of  the  counties  aforesaid,  under  the  pronsions  of  this 
act,  to  cause  to  be  levied  and  collected,  each  year,  with  the  othei^ 
taxes  of  their  counties,  a  sufficient  amount  to  pay  the  interest  ou 
the  bonds  by  them  issued,  and,  also,  provide  a  sinking  fund  for 
redeeming  such  bonds,  which,  when  said  bonds  mature,  shall  he 
sufficient  for  that  purpose. 

Aaowift«f  boatu.  gfic.  4.  That  uo  bond  shall  be  issued,  under  the  provisions  of 
this  act,  for  a  less  sum  than  one  hundred  dollars,  nor  shall  the 

F«r  wi»t  p«r-     pwceeds  thereof  be  applied  to  any  other  purpose  than  that  speci- 

poM  appuod.      fiedin  section  seven  of  this  act. 

whAtobtiicBtd      Sec.  5.  That  bonds,  issued  under  the  provisions  of  this  act, 
^'  shall  be  signed  by  the  chairman  of  the  board  of  county  sopervi- 

sors,  as  such  chairman,  and  be  attested  by  seal  of  the  county  and 
KHtisiry.  the  signatme  of  the  county  clerk,  and  bo  by  said  clerk  registered 

in  a  book  to  be  kept  for  that  purpose ;  and  when  any  bond,  so 
issued,  shall  have  been  sold,  the  proceeds  of  such  sale  shall  be 
PMoe«di«fwi«  paid  over  to  the  treasurer  of  the  county,  and  be  disbursed  in  the 
tKunxn!^  same  manner  that  other  county  funds  are  disbursed, 
xstontioaef  Urn*  Seg.  6.  That  tho  time  allowed  for  the  collection  of  taxes  for 
UM.  •*  •■  •  the  year  1858,  (except  taxes  levied  by  cities  and  school  districts,) 
. ;  .  shall  be  and  hereby  is  extended  to  the  first  day  of  June,  A.  D> 

c/       1859  ;  and  the  time  fixed  by  law  for  doing  all  other  things  con- 
nected with  the  collection  of  the  taxes  aforesafd  is  extended  to ' 
as  many  days  as  there  are  between  the  time  fixed  by  law  for  the 
payment  of  taxes  and  said  first  day  of  June,  A.  D.  1859,  and 
ofloiu  leenritiM  nothing  in  this  act  shall  be  so  construed  as  to  release  the  securi* 
^         **"  '  tifs  of  any  officer  concerned  in  the  collection  of  taxes. 
TMMitmittoa         Sec.  7.  That  the  said  board  of  supervisors  of  said  counties 
may  remit  any  portion  not  exceeding  one^half  of  the  counl^ 
taxes,  levied  in  the  year  1858,  for  any  purpose,  and  may  issue 
their  bonds  for  sudi  amount  as  shall  be  necessary  to  supply  the 
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deficiency  thtreby  created ;  and  an j  person  who  may  have  al- OToniupudio 
ready  paid  more  than  the  amount  be  would  have  been  required  to 
p»y,  should  the  ftmoont  remitted  have  been  remjitted  before  any  / 

was  by  him  paid,  he  shall  be  reimbursed  out  of  the  proceeds  of  '  J 

the  sales  of  bonds  to  the  amount  so  remitted. 

Sfic.  8.  That  Territorial  scrip  or  warrants  on  the  Territorial  Kind  of  Mrip  and 
treasury,  issued  after  the  first  day  of  Deceniber,  A.  D.  1857,  '"*•»•• 
shall  be  received  in  payment  of  Territorial  taxes,  by  the  ofScer 
collecting  the  same,  and  shall  be  taken  as  money,  by  the  county 
and  Territorial  treasurers,  f er  Territorial  taxes ;  and  only  so 
much  Territorial  taxes  as  shall  have  been  actually  collected,  shall 
be  paid  by  town  treasurers  to  county  treasurers,  and  by  them  to 
the  Territorial  treasurer. 

Sec.  9.  That  the  several  township  treasurers  and  sheriffs  shall,  SjJSJdfhSJT** 
on  the  first  Monday  of  each,  and  every  month  prior  to  the  first  iiuIT"**'** 
day  of  June,  A.  D.  1859,  account  for,  under  oath,  and  pay  over 
all  taxes  collected  by  them  to  the  county  treasurer,  except  such 
taxes  as  the  county  treasurer  is  no^  authorized  by  law  to  receive. 

Sbc.  10.  The  several  township  treasurers  of  said  counties  are  JJ^j;7«*^«o. 
hereby  continued  in  oflBce  until  the  first  day  of  June,  A.  D.  1859,  B?*  *•**'  '"*•' 
and  until  their  successors  are  duly  elected  and  qualified :  Pro- 
vided^  That  the  sureties  of  such  township  treasurers  shall  be  lia- 
ble in  the  same  manner,  and  to  the  same  extent,  as  if  the  required 
term  of  office  of  such  township  extended  until  the  said  first  day 
of  June,  A.  D.  1859. 

Sec.  11.  That,  after  the  taking  effect  of  this  act,  no  probate  JwJSS.'*'**'**^ 
judge  shall  be  paid  by  the  county  more  than  at  the  rate  of  fifteen 
hundred  dollars  a  year ;  no  county  treasurer  more  than  one  thou- 
sand dollars  a  year,  and  the  county  clerk  not  more  than  on^ef 
thousand  dollars  a  year,  and  no  other  county  officer  more  than 
seven  hundred  dollars  a  year. 

Sec.  12.  That  the  provisions  of  the  sixth  and  eighth  sections  SSSii^Jwlrw 
of  this  act  shall  apply  to  all  the  counties  of  the  Territory.  **^  •ouatiw. 

Sec.  13.  That  this  act  shall  take  effect  and  be  in  force  from 
and  after  its  pHSsage,  and  all  provisions  of  law  contravening  the 
provisions  of  this  act  are  .hereby  repealed. 

A.  LARZALERB, 
Speaker  of  House  of  Representatives* 
C.  W.  BABCOCK, 
President  of  the  Council. 

Approved  February  7, 1859. 
S.  MEDARY, 

Governor.  ^,^^^^^  ^^  Google 
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CHAPTER  XVn. 

AN  ACT  amendatory  of  "An  Act  to  authorise  the  Board  of  Supervieors  of 
Leavenworth,  Douglas,  Wyandott,  Johnson,  Atchison  and  Lykins  countie* 
to  issue  bonds,  and  for  other  purposes." 


Be  it  enacted  by  the  Oovernor  and  Legislative  •Sssemhh/  qf 

the  Territory  of  Kansas  : 

proviiioB      Sbotion  1.  That  the  eleventh  section  of  the  act  of  which  this 

^^^^y-  is  amendatory  shall  not  be  construed  to  include  the  county  j\ttor- 

ney  of  Leavenworth  county :  Proffrferf,'*That  the  salary  of  the 

county  attorney,  fixed  by  the  county  board  of  supervisors  of  :>aid 

county,  shall  not  exceed  one  thousand  dollars  a  year. 

Sec.  2.  This  act  to  take  effect  and  be  in  force  from  and  oftcr 
its  passage. 

A.  LARZALEKE, 
Speaker  of  House  of  Representative 's^ 
C.  W.  BABCOCK, 
President  of  the  Council. 
Approved  February  11,  1859. 
S.  MEDARY, 

Governor. 


CHAPTER  XVin. 

AN  ACT  supplemental  to  an  Act  entitled  "An  Act  to  authorise  certain 
Counties  to  issue  Bonds,  and  for  other  purposes. '^ 

J?c  it  enacted  by  the  Governor  and  Legislative  ^issemhlj  qf 
the  Territory  of  Kansas  : 

8pMj»iPMtitittB      Section  1.  That  Atchison  county  be  and  is  hereby  authci  zed 
•••ntj.  to  correct  and  equalize  the  assessments  heretofore  made  fui   the 

year  1858.. 

Sec.  2.  This  act  shall  take  effect  and  be  in  force  from  and 
after  its  passage. 

A.  LARZALERE, 
Speaker  of  House  of  Representative  a, 
C.  W.  BABCOCK, 
President  of  the  Council. 
Approved  February  11,  1859. 
S.  MEDARY, 

Governor. 
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CHAPTER  XIX. 

AN  ACT  to  authorize  the  County  and  City  of  Learenworth  to  iasue  bonds 
to  or  take  stock  In  a  Railroad  Company. 

Be  it  enacted  by  the  Governor  and  Legislative  Jissembly  of 
^  the  Territory  of  Kansas : 

Section  1.  That  the  county  and  city  of  Leavenworth  are  f„VbJoi*£j?rilu 
hereby  authorized  to  ipsue    bonds  of  said  county  and  of  said  ""*  p«pw«»- 
city,  to  the  company  which  shall  construct  a  railroad  from  a  point 
opposite  said  city,  in  the  State  of  Missouri,  to  a  connection  with 
the  Hannibal  k  St.  Joseph  Railroad,  in  said  state ;  or  said  coun- 
ty aiid  city  may  take  stock  in  such  company :  Provided j  That  the  JJjjy  ^^* 
amount  of  bonds  issued  or  stock  taken  for  the  county,  shall  not 
exceed  five  hundred  thousand  dollars,   nor  shall  the  amount  of 
boiKis  issued  for,  or  stock  taken  by  the  city,  exceed  three  hundred  ^■^''•■*  "■*****• 
thousand  dollars. 

Sec.  2.  Before  any  bonds  shall  be  issued  to  any  railroad  com-  conduio«s.  rot. 
^       pany^  or  stock  be  taken  therein,  by  said  county  or  city,  the  ques- 
tion of  issuing  bonds  or  taking  stock,  shall  be  submitted  to  the 
legal  voters  thereof,  at  an  election  to  be  held  for  that  purpose. 

Sec.  3.  The  county  board  of  supervisors  of  Leavenworth  coun-  Bieotion  opon  ^p- 

plioaiioB   of  fifty 

ty,  upon^an  application  of  fifty  legal  voters  of  said  county,  shall  ▼'>*^«- 
appoint  a  day  upon  which  an  election  shall  be  held,  for  the  pur- 
pose of  ascertaining  whether  said  county  should  issue  its  bonds 
to,  or  take  stock  in  a  railroad  company,  as  provided  in  the  first 
section  of  this  act.      Thirty  days  notice  of  such  election  shall  be  Thirtydayiao. 

^loe  to   bo  glrea: 

given,  by  publication  in  all  the  newspapers  printed  in  said  coun-  Tp'lJjf J'"** •*"•" 
ty,  which  notice  shall  specify  the  amount  of  bonds  to  be  issued, 
or  stock  taken,  and  if  a  majority  of  the  votes  given  at  such  elec- 
^  tion,  shall  be  in  favor  of  issuing  bonds  or  taking  stock,  the 
board  of  county  supervisors  shall  issue  bonds  to,  or  take  stock  in 
aach  railroad  company,  to  the  amount  named  in  the  notice. 

Sec.  4.  The  election  referred  to  in  the  preceding  section,  shall  jae^tiomhoweoQ- 
be  conducted,  in  all  respects,  according  to  the  laws  regulating 
general  elections.     Upon  the  ballots  shall  be  written  or  printed 
ihe  words  "for  subscription,'^  or  "against  subscription." 

See.  5.  Upon  the  petition  of  fifty  legal  voters  of  the  city  of  SJl^ig^yJi'Si- 
Leavenwor^h,  the  mayor  and  city  council  of  the  city  of  Leaven-  S^thJ'JwlV*' 
worth,  shall  order  an  election,  shall  give  a  like  notice,  and  shall 
in  all  other  respects,  be  governed  by  the  provisions  of  the  preci 
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ing  section,  so  far  as  they  are  applicable,  and  the  election  shall 
be  conducted  in  all  respects  like  that  indicated  in  the  preceding 
sections. 

Sbc.  6.  Should  the  Toters  of  said  county  or  city  authorize 
the  taking  of  stock  in  the  railroad  company  in  this  act  described, 
said  stock  shall  be  subscribed  by  the  chairman  of  the  board  of 
county  supervisors,  or  the  mayor  of  said  city,  and  paid  for  in  the 
bonds  of  the  county  or  city,  as  the  case  may  be,  which  bond« 
may  be  negotiated -for  that  purpose,  at  any  rate  not  lees  than 
eighty  cents  upon  the  dollar. 

Sec.  7.  Bonds  which  may  be  issued  m  pursuance  of  this  act, 
shall  not  bear  a  rate  of  interest  greater  than  ten  per  centum  per 
annum,  and  shall  be  payable  in  not  more  than  twenty  years  from 
the  date  of  their  issue. 

Sbc.  8.  The  board  of  county  supervisors  of  said  county,  and 
the  city  council  of  said  city,  shall,  with  the  other  taxes  of  the 
county  and  city  aforesaid,  cause  to  be  levied  and  collected  ai^ 
amount  suflicient  to  pay  the  interest  upon  the  bonds  that  may  be 
issued  in  pursuance  of  this  act,  as  the  same  become  due ;  and, 
also,  to  create  a  sinking  fund  which  shall  be  sufficient  to  pay  and 
discharge  such  bonds  at  maturity. 

Sec.  9.  The  board  of  supervisors  of  said  county,  if  stock  be 
by  said  county  taken,  shall  appoint  an  agent  who  shall  represent 
such  stock,  in  all  meetings  of  such  railroad  company,  and  if  said 
city  shall  take  stock  in  such  company,  the  mayor  and  cify  council 
shall  appoint  an  agent  for  a  like  pui-posc. 

Sec.  10.  This  act  shall  take  effect  and  be  in  force  from  and 
after  its  passage. 

A.  LAKZALERE, 
Speaker  of  House  of  Representatives. 
C.  W.  BABCOCK, 
President  of  the  CounciL 
Approved  February  11, 1859. 
S.  MEDARY, 

Governor. 
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•CHAPTER  XX.  j(^ 

AN  ACT  RMpeeting  Bonds,  Notes  and  Bills  of  Exchange. 


%(-■ 


Be  ii  encLcted  by  the  Governor  and  Legislative  ^senibly  of 

the  Territory  of  Kansas : 

SficxiON  1,  That  all  bondsy  promisaoij  notes,  bills  of  ex-  BoB<i,  net^  &«. 
cbange,  foreign  and  inland,  drawn  for  any  sum  or  sams  of  £?!!?!********' 
money,  certain,  and  made  payable  tu  any  person  or  order,  or 
to  any  person  or  bearer,  shall  be  negotiable  by  endorsement 
thereon,  if  payable  to  order,  and  by  delivery  if  payable  to 
bearer,  so  as  to  absolutely  transfer  and  vest  the  property  thereof 
in  each  and  every  indorsee  or  holder,  successively ;  but  nothing 
in  this  section  shall  be  construed  to  make  negotiable  any  such 
bond,  note  or  bill  of  exchange,  drawn  payable  to  any  person  or 
persons,  alone,  and  not  drawn  payable  to  order,  bearer  or  as- 
signs. 

Sec.  2.  That  if  any  such  bond,  note  or  bill  of  exchange  shall  ^^J^^Sa^ 
be  endorsed  or  delivered,  as  provided  in  the  preceding  section,  ▼*•••▼•»<»»• 
after  the  day  on  which  it  is  made  payable,  and  the  indorsee  shall 
institute  an  action  thereon,  against  the  mater,  drawer  or  obligor, 
the  defendant  shall  be  allowed  to  set  up  the  same  defence  as  he 
might  have  done,  had  the  same  action  been  instituted  in  the  name 
and  for  the  use  of  the  person  to  whom  the  said  bond,  note  or 
bill  was  originally  made  payable. 

Sbc.  3.  That  if  any  such  bond,  note  or  bill  of  exchange  shall  SiJ^^d'SKTiSJ 
be  endorsed,  on  or  before  the  day  on  which  the  same  is  made  t*7ii««?hlid'* 
payable,  and  the  indorsee  shall  institute  an  action  thereon,  the  ^/Jp**^*"^** 
defendant  may  give,  in  evidence  at  the  trial,  any  money  ac- 
tually paid  on  such  bond,  note  or  bill  of  exchange,  before  the 
same  was  endorsed  or  assigned  to  the  plaintiff,  on  proving  that 
the  plaintiff  had  notice  of  the  said  payment  before  such  endorse- 
ment was  made  and  accepted. 

Seo.  4.  That  all  bonds,  notes  or  bills  of  exchange,  made  ne-  2};;4!'*  *'*** 
gotiable  by  this  act,  shall  be  entitled  to  three  days  grace  in  the 
time  of  payment. 

Sbc.  5.  That  any  indorsee  or  holder,  to  wh6m  any  such  bond,  i»4orjy«w4i«r 
note  or  bill  of  exchange,  made  negotiable  by  this  act,  is  made  '^^^ 
payable  by  such  endorsement  or  delivery,  may  institute  and  main- 
tain an  action  on  such  bond,  noteor  bill,  for  the  recovery  of  the 
money  due  thereon,  [against  the  maker,  drawer  or  obligor,]  or 
against  the  endorser,  having  first  used  due  dilligence  to  obtain 
payment  of  Ae  drawee,  maker  or  obligor.  Digitized  by  Googlc 
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^«tMm«i^dM    .•S»C!.%6\  That  the  demand  of  pajmcnt  from  the  i&aker  or 
Ulra^ej^  on  the  third  day  o^  grace,   and  notice  of  non-payment 
thereof  to  to  the  endorser  or  drawer,  within  a  reasonable  time 
thereafter,  shall  be  adjudged  due  diligence  under  this  act,  ui^ess 
the  endorsement  shall  express  other  conditions. 
feMptMMtob*       Sbc.  7.  No  person  within  this  Territory  shall  be  charged  as 
an  acceptor  of  a  bill  of  exchange,  unless  his  acceptance  shall  be 
in  writing,  signed  by  himself  or  his  lawful  agent. 
e»«[n«jt«|*j«      Skc.  8.  If  such  acceptance  be  written  on  a  paper  other  than 
•^***'-  the  bill,  it  shall  not  bind  the  acceptor,  except  in  favor  of  a  per- 

son to  whom  such  acceptance  shall  have  been  shown,  and  who, 
in  faith  thereof,  shall  have  received  the  bill  for  a  valuable  con- 
sideration. 
^SiiMteMM  t       ^^^'  ^*  '^^  unconditional  promise,  in  writing,  to  accept  a  bill 
•ffMtof.  before  it  is  drawn,  shall  be  deemed  an  actual  acceptance  in  favor  * 

of  every  person  to  whom  such  written  promise  shall  have  |>een 
shown,  and  who,  upon  the  faith  thereof,  shall  have  received  the 
bill  for  a  valuable  consideration. 
SSJuL^I?**       Sbc.  10.  Every  holder  of  a  bill,  presenting  the  same  for  ac- 
bui.duhoBor.      ceptance,  may  require  that  the  acceptance  be  written  on  the  bill, 
and  a  refusal  to  comply  with  such  request  shall  be  deemed  a  re- 
fusal to  accept,  and  the  bill  may  be  protested  for  non-acceptance. 
c*^jj|^«ti»D^f        gEc.  11.  The  preceding  sections  shall  not  be  construed  to  im- 
*^<'***  pair  the  right  of  any  person  to  whom  a  promise  to  accept  a  bill 

may  have  been  made,  and  who,  on  the  faith  of  such  promise, 
shall  have  drawn  or  negotiated  the  bill,  to  recover  damages  of 
the  party  making  such  promise,  on  his  refusal  to  accept  such 
bill. 
fSiitodSi^r"'  Sbc.  12.  Every  person  upon  whom  a  bill  of  exchange  may  be 
Moq>tM!S«.  "  drawn,  and  to  whom  the  same  shall  be  delivered  for  acceptance, 
who  shall  destroy  such  bill,  or  refuse,  within  twenty  four  hours 
after  such  delivery,  or  within  such  period  as  the  holder  may  allow, 
to  return  the  bill  accepted  or  non- accepted  to  the  holder,  shall  be 
deemed  to  have  accepted  the  same. 
DftmaccaomMiu,  Sbc.  13.  That  all  bouds,  notes  and  bills,  made  negotiable  by 
this  act,  which  shall  be  drawn  for  the  payment  of  any  sum  of 
money,  and  such  bond,  note  or  bill  shall  be  legally  protested  for 
non-acceptance  or  non-payment,  the  drawer  or  drawers,  indorser 
or  indorsers,  maker  or  makers,  obligor  or  obligors,  shall  be  sub- 
ject to  the  payment  of  ten  per  centum  damages  thereon,  if  drawn 
on  any  person  or  persons,  or  body  corporate,  without  the  juris- 
diction of   the  United  Stat^ ;   and  six  per  centum  damages 
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thereon  if  drawn  or  made  on  or  by  any  person  or  persons,  or 
body  corporate,  within  the  jurisdiction  of  the  United  Sts^tes,  or 
within  the  jurisdiction  of  this  Territory ;  and  the  bills  shall,  in 
*in  all  cases,  bear  an  interest  at  the  rate  of  ten  per  centum  per 
annum,  from  the  date  of  the  protest  until  the  money,  therein 
drawn  for,  shall  be  fully  satisfied  and  paid,  unless  a  different 
rate  is  stipulated  in  the  bill,  bond  or  note. 

Sec.  14.  That  it  shall  be  lawful  for  any  person  or  persons,  whemaybe  •ae4 

^    *■  ''  OA  protwUd  bill, 

having  the  right  to  demand  any  sum  of  money  upon  any  pro-  »>oiid*ruota. 

tested  bill  of  exchange,  bond  or  note,  as  aforesaid,  to  commence 

and  prosecute  an  action  for  principal,  damages,  interest  and 

charges  of  protest,  against  the  drawers  or  indorsersf  makers  or 

obligors,  jointly  or  severally,  or  against  either  of  them  s%paya4;e- 

ly,  and  judgment  shall  and  may  be  given  for  such  principid, 

damages  and  charges,  and  interest  upon  such  principal,  after  thoi  ^    ^ 

rate  aforesaid,  to  the  time  of  such  judgment,  together  with  costs 

of  suit.  • 

Sec.  15.  That  no  damages,  on  account  of  protest,  shall  be  re-  JJfififj^^^fJJ- 
coverable  on  any  bill  of  exchange,  foreign  or  inland,  bond  or  '•^▼«»wc.^kett 
note,  that  may  hereafter  be  drawn  or  made  in  this  Territory,  and 
which  shall  be  protested  for  non-acceptance  or  non-payment 
^  thereof,  or  which  shall  contain  a  waiver  of  protest,  if  it  shall 
have  been  agreed,  understood  or  intended  by  and  between  the 
draweir  or  indorser,  and  the  payee  or  indorsee  of  such  bill,  bond 
or  note,  at  the  time  of  its  delivery,  that  the  same  should  or  might 
be  paid  at  any  other  place  than  that  upon  which  it  was  drawn, 
(or  by  any  other  person,  firm  or  company  than  the  person,  firm 
or  company  upon  which  it  was  drawn,)  or  by  whom  it  was 
made. 

Sec.  16.  That  in  all  actions  upon  bonds,  notes,  bills  of  ex-  ^'^^^7^'St;|$'i2^ 
change  or  other  instruments  of  writing,  whenever  any  of  the  *•'•*'*''**  ^"*'* 
parties  thereto  are  designated  by  the  initial  letter  or  letters,  or 
some  contraction  of  the  Christian  or  first  name  or  names,  it  shall 
be  sufficient  to  designate  such  person  by.  the  same  initial  letter  or 
letters,  or  contraction  of  the  first  name  or  names,  instead  of 
stating  the  Christian  or  the  first  name  or  names  in  full. 

Sec.  17.  A  notarial  protest  shall  he  prima  facte  evidence  of  ^i^ii^^JJJJ^Jj;* 
a  demand  and  refusal  to  pay  a  bond,  promissory  note  or  bill  of  "»•»*'*«• 
exchange,  at  the  time  and  in  the  manner  stated  in  such  protest. 

Sbc.  18.  Nothing  in  ihis  act  shall  be  so  construed  as  to  affect  ThiBActnottoaf. 
any  suit,  now  pending,  on  any  bond,  note  or  bill  of  exchange,  JJiy"*^/^  "•'*"' 
Blade  negotiable  or  affected  by  the  laws  heretofore  in  force  in 

^  Digitized  by  Google 


74  CLAIMS.  *  [Ch.  21. 

this  Territory,  nor  to  affect  the  right  of  any  payee,  obligee  or 
indorsee  of  any  bond,  note  or  bill  of  exchange  drawn  or  execu- 
ted previous  to  the  taking  effect  of  this  act. 

Sec.  19.  This  act  shall  take  effect  and  be  in  force  from  and 
after  the  first  day  of  June  next. 

A.  LARZALERE, 
Speaker  of  flic  House  of  Kvpresenlatives. 
C.  W.  liABCOCK, 
President  of  the  CounciL 
Approved*  February  2,  1859. 
S.  MEDARY, 

Governor. 
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CHAPTER  XXI. 

AN  ACT  to  Provide  for  the  Adjufltmentand  Payment  of  Claims. 

Re  it  enacted  by  the  Governor  and  Legislative  •,issembly  <^ 
the  Territory  of  Kansas  : 
Thrw eommi.-  Seotion  1.  That  thrcc  commissioncrs  shall  be  appointed  as* 

pointed.  follows :  one  by  the  Legislative  Council,  one  by  the  House   of 

Representatives  and  one  by  the  Governor  of  the  Territory — whoso 
duty  it  shall  be  to  audit  and  certify  all  claims  for  the  loss  of 
property  taken  or  destroyed,  and  damages  resulting  therefrom, 
during  the  disorder  which  prevailed  in  this  Territory  from  Nov. 
1st,  ISoo,  to  Dec.  1st,  1806. 
conmiMionorti  to      Sec.  2.  Said  couimissloners  shall  have  power  to  fix  the  times 

fix  time  ftnd  plaoo  i  i  <i 

iSjoMftm"u?*  *°^  places,  when  and  where  their  sessions  shall  be  held,  and  may 
adjourn  from  time  to  time,  and  from  place  to  place,  at  their 
discretion;  the  presence  of  two  of  said  commissioners  shall  con- 
stitute a  quorum  for  the  transaction  of  business  ;  said  commit- 
sioners  shall  prescribe  and  publish  such  rules  and  regulations, 
concerning  the  taking  of  testimony,  as  they  may  deem  expedient, 

RniM  for  t«ni-  not  conflicting  with  the  laws  of  the  Territory  ;  they  shall  have 
power  to  send  for  persons  and  papers,  to  preserve  order,  issue 

SmT"**"*^  subpoenas  and  enforce  the  attendance  of  wisn^ses,  in  the  same 
.manner  and  with  like  eflect  as  the  district  courts :  Provided^ 

ciaimant«  to  p*j  That  partlcs  seeking  to  prove  their  claims,  shall  pay  officers'  and 
witness'  fees  in  the  same  manner  as  required  by  law  in  suits 
in  said  district  court. 
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Sec.  8.  Before  entering  upon  the  discharge  of  their  duties,  commusioBw 
said  commissioners  and  their  officers  shall  each  take  and  ^i^«  o*^^- 
subscribe  an  oath,  before  some  competent  officer,  to  support  the 
Constitution  of  the  United  States  and  the  provisions  of  the  act 
organizing  the  Territory  of  Kansas,  and  that  they  will  faithfully 
and  impartially  perform  the  duties  enjoined  by  this  act,  ifhioh 
oath  shall  be  filed  with  the  secretary  of  the  Territory. 

Sec.  4.  Said  commissioners  may  appoint  one  or  more  clerks,  JJJkJ'SJ^iStp^ 
whose  duty  it  shall  be  to  keep  a  true  and  proper  record  of  the  Ji^A?"*  ?«»«▼• 
proceedings  before  the  commissioners,  preserve  all  papers  and 
testimony  filed  in  relation  to  claims,  and  perform  such  other  acts 
pertaining  to  that  office  as  the  commissioners  may  direct ;  they  ^^jrof  cierk»  •»<! 
shall  be  allowed  for  their  services  four  dollars  per  day,  and  ten  Miieag«. 
cents  for  every  mile  necessarily  traveled. 

Sec.  5.  The  compensation  of  said  commissioners  shall  be  five  ^r  »d  »"«««• 
dollars  per  day  each,  for  every  day  actually  engaged  in  the  dis-  JutioawJ'S/*'^ 
charge  of  the  duties  imposed  by  this  act,  and  ten  cents  per  mile  b^Te??u;^?''' 
for  every  mile  necessarily  traveled  in  the  discharge  of  said  du- 
ties, and  their  actual  expenditures  for  stationery,  postage  and 
room  rent  shall  be  certified  by  them  and  audited  by  the  auditor 
of  the  Territory,  and  warrants  be  drawn  therefor  on  the  Terri- 
torial treasurer.    Warrants  shall  in  like  manner  be  drawn  for  said 
commissioners,  and  their  clerk  or  clerks,  for  such  sums  as  may 
become  due  to  them,  from  time  to  time,  for  their  services. 

Sec.  6.  Authority  is  hereby  given  to  said  commissioners  to  M»yflUTao«n«i«i 
fill  any  vacancy  that  may  occur  in  their  number,  by  death,  resig- 
nation or  otherwise,  and  to  administer  oaths  connected  with  the 
duties  herein  specified,  and  any  person  who  shall  swear  falsely  on  F»isesir«»ini 
any  such  investigation,  whether  a  claimant  or  witness,  shall  be 
deemed  guilty  of  perjury. 

Seo.  7.  It  shall  be  the  dutv  of  said  commissioners  to  receive  BTUeaM  •!  T>r*. 
and  examine  the  evidence  heretofore  [obtained]  by  the  commis-  ■*<»'*•'• 
sioners  appointed  under  the  "Act  to  provide  for  the  Auditing  of 
Claims,"  approved  February  23d,  1857,  and  they  may  adopt  or 
reject  the  same,  or  any  part  thereof,  as  shall,  to  them,  seem  just 
and  right. 

Sec.  8.  The  provisions  of  thig  act  shall  only  apply  to  citizens  TowhomproTi- 
of  this  Territory,  and  those  who  were  citizens  at  tho  time  of  the 
losses  and  damages  sought  to  be  proven.    Executors  and  adminis- 
trators shall  be  permitted  to  prosecute  claims  in  behalf  of  de- 
ceased persons. 

Sec.  9.  Said  commissioners  may  appoint  a  sergeant- at- arms,  EfJf^^JjJtJJiS" 
whose  duty  is  shall  be  to  serve  all  processes  issued  by  the  com-  *^  '•*"" 
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missioners,  and  who  shall  receive  the  same  fees  and  mileage  as 
are,  by  law,  allowed  for  like  services  in  the  district  courts  of  this 
Territory,  to  be  paid  by  the  claimant. 
^^."***'"  Seo.  10.  Upon  the  completion  of  the  the  testimony,  and  the 

recording  of  the  award,  in  each  case,  the  commissioners  shall, 
upon  demand  of  the  claimant,  deliver  to  him  a  certificate  of  such 
decision  or  award,  and,  on  or  before  the  first  day  of  September, 
ISlJtllS:       1869,  said  commissioners  shall  close  their  proceedings  under  this 
suteniente  io  be  act,  and  mako  up,  and  file  in  duplicate,  in  the  office  of  the  secre- 
•^**'y"*»'»-  tary  and  in  the  oflflce  of  the  auditor  of  the  Territory,  a  state- 
ment of  all  claims  presented,  and  the  amount,  if  any,  allowed 
uth"ftioi**    thereon,  and  they  shall  likewise  file,  in  the  office  of  the  secretary 
YoJ!&^^^^     of  the  Territory,  all  testimony,  vouchers,  papers  and  documents 
pertaining  to  their  investigations. 

w£!^te*Sa*tfS-      S*^'  11-  ^^  ^^^^^  ^^  ^^®  *^^y  ^^  *^^  auditor  of  the  Territory, 
■«m.  vLfon  the  delivery  to  him  of  any  certificate  of  award  given  by 

^  said  commissioners,  to  draw  his  warrants  on  the  treasurer  of  the 

Territory,  in  such  sums  as  may  be  required  for  the  amount 
therein  named,  in  favor  of  the  party  to  whom  such  award  has 
been  made,  or  to  his  order,  and  deliver  the  same  on  demand. 
co"ln5oi  to\n-      Sec.  12.  It  shall  be  the  duty  of  any  constitutional  convention, 
^7e?f^r?ij.     hereafter  to  assemble,  to  make  suitable  provisions  for  securing 
wftmn    ^^^  payment  of  said  warrants  by  the  federal  government,  by  in- 
corporating, in  the  ordinance  to  be  submitted,  with  the  constitu- 
tion formed,  a  provision  to  that  effect. 
fi?i  jftMM^i^t"      Sec.  18.  Nothing  in  this  act  shall  be  so  construed  as  to  au- 
'^'  thonze  the  payment  of  the  warrants  issued,  in  accordance  with 

its  provisions,  before  the  first  day  of  January,  1865,  unless  pro- 
vision shall  be  made  for  funding  these  warrants  with  the  other 
indebtedness  of  the  Territory,  or  unless  Congress  shall  sooner 
uilJi'tf ''*"*'*  make  provision  for  their  payment ;  but  said  warrants  shall  bear 
interest  at  the  rate  of  six  per  centum  per  annum. 

Sec.  14.  This  act  shall  be  in  force  from  and  after  its  passage. 

A.  LARZALERE, 
Speaker  of  the  House  of  Representatives. 
0.  W.  BABCOCK, 
President  of  the  Council, 
Approved  February  7,  1859. 
S.  MEDARY, 

Goverr\or. 
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CHAPTER  XXn. 

AN  ACT  Supplementary  to  an   Act  entitled  "An  Act  to  Provide  for  the         '^  1 
Paylient  of  Claims."  i 

Be  it  enacted  by  the  Governor  and  Legislative  Assembly  of 

the  Territory  of  Kansas  : 

Section.  1.  That  the  commissioners  appointed  under  and  by  ^f™";^^^ 
virtue  of  the  act  of  which  this  is  a  supplement,  before  entering 
upon  their  respective  daties,  shall  enter  into  bonds,  to  the  Terri- 
tory of  Kansas,  in  the  sum  of  ten  thousand  dollars  each,  with  Amoimtof  ben^. 
good  and  sufiScient  security,  to  be  approved  by  some  one  of  the  \pproT«i«f  bond 
judges  of  the  supreme  court  of  said  Territory,  conditional  upon        ^  '  A  •  .  ' 
the  faithful  discharge  of  their  respective  duties,  and  shall  tal^e  ^ 

and  subscribe  an  oath,  before  a  judge  of  said  court,  to  sup(^ort'T»k^oiSl(|    *^  i    f 
the  constitution  of  the  United  States  and  the  organic  act  of  tnis  ^ 

Territory,  and  to  faithfully  and  impartially  discharge  their  re- 
spective duties. 

Sec.  2.  There  shall  be  elected,  on  joint  ballot  of  both  branches  Attorwy/orTtr- 
of  the  Legislative  Assembly,  some^  suitable  attorney,  whose  duty 
it  shall  be  to  attend  the  said  commissioners ;  and  the  said  attorney^  J*«j«j«**«**« 
shall  tak6  an  oath  for  the  faithful  discharge  of  the  duties  of  said 
office,  with  power  to  subpoena  witnesses  and  attend  to  all  busi- 
ness wherein  the  Territory  is  interested,  for  the  purpose  of  secur- 
ing an  honest  and  faithful  investigation  of  any  and  all  claims 
which  may  be  presented  for  trial  before  said  commissioners. 

Sec.  3.  That  said  attorney,  so  appointed,  shall  have  such  SAiaryofftiieru/ 
sums  allowed  him,  for  his  services,  as  will  be  provided  by  law. 

Sec.  4.  It  shall  be  the  duty  of  the  said  commissioners  to  make  K«iK»rtm*de  w 
out  and  report,  on  the  first  Tuesday  of  July  next,  to  the  consti-  8i«5i!j  wm- 
tutional  convention,  the  first  day  of  its  meeting  at  Wyandott,  a  wwH^SiS^^ 
complete  report  of  their  actions,  which  said  report  shall  be  signed 
by  the  said  commissioners  and  countersigned  by  the  attorney  ap- 
pointed for  and  on  behalf  of  said  Territory,  and  shall  report  all  ^jj»rt  toiegiai*- 
the  claims  presented  before  said  commissioners  for  allowance ; 
also,  all  the  claims  by  them  allowed,  and  all  proceedings  by  them 
had  upon  the  same,  to  the  next  annual  session  of  the  Legislature 
of  this  Territory. 

Sbc.*5.  That  the  said  commissioners  are  hereby  prohibited  no  bonds  or  mif 
■  from  issuing  any  Territorial  scrip  or  bonds.  eommiMioaeM. 

Sec.  6.  That  the  certificate  issued  by  the  governor  [commis-  c«rtifle»tMiif«td 

J  ^  L  not  MadiBf  wktil 

lioners]  in  pursuance  of  the  tenth  section  of  the  act  to  which  ^^w^B^t  £§!•- 
this  is  supplemental,  shall  not  be  construed  as  binding  the  Tern-  ^^'^' 
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tory  for  the  payment  of  said  claims,  until  the  same  shall  be 
fally  aathorized  by  subsequent  legislation  on  the  part  of  the 
Territory.  * 

Sec.  7.  This  act  to  be  in  force  frt)m  and  after  its  passage. 

A.  LARZALERE, 
Speaker  of  House  of  Representatives, 
,   C.  W.  BABCOCK, 
President  of  the  Council, 
Approved  February  11, 1859. 

S.  MEDARY, 

Governor. 


CHAPTER  XXm. 

AN  ACT  providing  for  taking  a  Census. 


Be  it  enacted  by  the  Governor  and  Legislative  Assembly  of 
the  Territory  of  Kansas  : 
CMiutobe  tok-  -  Section  1.  An  enumeration  of  the  inhabitants  of  this  Terri- 
tory   shall  be  made  on  the  first  day  of  June  and  thereafter,  in 
the  year  eighteen  hundred  and  fiftj'-nine,  which  shall  be  con- 
ducted in  the  following  manner : 

Sec.  2.  It  shall  be  the  duty  of  the  assessors  of  each  municipal 
township,  to  make,  or  cause  to  be  matle,  an  enumeration  of  all 
the  inhabitants  residing  in  such  municipal  townsliip,  on  the  first 
day  of  June  of  said  year,  and  make  return  thereof  as  herein  pre- 
scribed, and  in  the  following  tabular  form : 


htmmon  dvtiM. 


Names  of  Voters. 

Dates   of  set-- 
tlement. 

Heads  of    ' 
families  not  '• 
voters. 

Number   of 
minors. 

Number   of  i 
col.  persons.  | 

1 

Remarks. 

Sec.  3.  It  shall  be  the  duty  of  said  assessors,  to  file  a  copy  of 
said  returns  in  the  office  of  the  clerk  of  said  township,  on  or  be- 
fore the  first  day  of  July,  in  the  year  aforesaid;  and  said  returns 
shall  be  kept  open  for  public  inspection  until  the  tenth  day  of 
July,  and  year  aforesaid ;  and  he  shall  be  in  attendance  at  said 
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clerk's  oflSce,  to  Lear  complaints  and  make  corrections,  or  autho- 
rize the  clerk  aforesaid  to  do  the  same ;  and,  on  the  eleventh  day 
of  said  month,  the  said  assessor  shall  forward  duplicate  copies  of 
said  returns,  a^  corrected,  to  the  clerk  of  the  county  in  which  said 
township  is  situated,  and  also,  to  the  governor  of  the  said  Terri- 
tory, with  certificate  appended  thereto,  as  follows,  viz:     I,  A. 

B.,   of township, county,   in  the   Territory  of 

Kansas,  do  hereby  certify  that  the  foregoing  is  a  full  and  correct 
list  of  all  the  inhabitants  of  said  township,  and  that  I  have,  to 
the  best  of  my  ability,  faithfully  complied  with  all  the  provisions 
of  an  act  entitled  *'An  Act  providing  for  taking  a  Census,''  passed 
February,  A.  D.  1859. 

Witness  my  hand  this day  of ,  A.  D.  1859. 

A.  B.,  Assessor. 

Sec.  4.  In  case  of  any  vacancy  in  the  office  of  township  assessor,  JJJJ"^  *»•* 
it  shall  be  the  duty  of  the  board  of  supervisors  for  the  county,  to 
appoint  an  assessor  or  commissioner  to  take  such  census,  at  any 
meeting,  either  regular  or  special,  prior  to  the  time  appointed  in 
this  [act]  for  taking  the  census,  who  shall  make  the  required 
enumeration,  as  hereby  provided  ;  and  in  case  any  county,  oo*  dis- 
trict of  country  shall  not  be  organized  with  the  requisite*c6unfy  *' 
officers,  then  it  shall  be  the  duty  of  the  governor  of  this  Territory 
to  appoint  a  person  or  persons,  to  take  the  census  in  such  county 
or  district  of  country,  according  to  the  provisions  of  this  act. 

Sec.  5.  Any  commissioner,  or  person  who  shall  be  appointed  shuitu^^^ih. 
according  to  the  provisions  of  the  foregoing  section,  and  who 
shall  not  be  an  officer  of  a  county  or  township,  and  as  such  taken 
an  oath  of  office  and  given  bond  for  the  faithful  discharge  of  his 
official  duties,  shall,  before  entering  on  the  discharge  of  his  duties, 
take  an  oath  to  support  the  constitution  of  the  United  States,  and 
faithfully  and  impartially  to  discharge  the  duties  imposed  on  him  by 
this  act,  according  to  the  Irest  of  his  ability;  and  shall  give  bond,  shuijiT^boad. 
in  the  penal  sum  of  one  thousand  dollars,  for  the  faithful  dis- 
charge of  his  duties,  to  be  approved  by  the  county  board  of 
supervisors,  or  the  clerk  thereof,  and  filed  in  the  clerk's  office  in 
said  county,  or  in  case  there  is  no  county  organization,  the  bond 
shall  be  approved  by  the  governor  of  the  Territory,  and  filed  in 
the  office  of  the  secretary  of  the  Territory. 

Sec.  6.  It  shall  be  the  duty  of  the  assessors  or  commissioners,  2^!***' 
as  appointed  above,  to  make  actual  inquiry  at  each  dwelling  in 
.  their  township  or  district,  or  of  the  head  of  each  family,  or  of 
each  single  person,  or  from  the  best  information  that  can  be  ph-         , 
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Fallttr*  t«  fttr- 

SOTWX. 


RemviierftUoii. 


tained,  if  the  head  of  the  family  shall  be  absent  from  the  Terri- 
tory, or  have  no  fixed  place  of  residence. 

Sec.  7.  Should  any  assessor  or  commissioner,  as  appointed  by 
this  act,  wilfully  or  negligently  fail  to  perform  the  duties  herein 
prescribed,  or  under  color  of  performing  such  duties,  shall  make 
a  false  return,  he  shall  be  held  responsible  as  in  case  of  failure 
to  perform  the  duties  of  assessor.  Said  assessor  or  commissioner 
shall  be  entitled  to  the  same  remuneration  as  is  by  law  allowed 
to  township  assessors,  for  ordinary  semces. 

Sbo.  8.  This  act  to  take  efifect  and  be  in  force  on  and  after  its 
passage. 

A.  LARZALERE, 
Speaker  of  the  House  qf  Representatives. 
G.  W.  BABCOCK, 
President  of  the  Council. 
Approved  February  11,  1869. 
S.  MEDARY, 

Governor, 


/  '^Qo^  t^" 


CHAPTER  XXIV. 


rroprietort  of 
citv  or  town  shall 
mako  ont  m«p 
tber«of. 


Hv^  to  be  ae- 
kaoirltdged  by 
propwperion. 


AN  ACT  concerning  the  Plats  of  Cities  and  Towns. 

Be  it  enacted  by  the  Governor  and  Legislative  Assembly  of[ 

the  Territory  of  Kansas  : 

Sbction  1.  Whenever  any  city  or  town,  or  an  addition  to  any 
city  or  town, -shall  be  laid  out,  the  proprietor  or  proprietors  of 
such  city  or  town,  or  addition,  shall  cause  to  be  made  out,  an 
accurate  map  or  plat  thereof,  particularily  setting  forth  and  des- 
cribing: First,  All  the  parcels  of  ground  within  such  city  or  town, 
or  addition,  reserved  for  public  purposes,  by  their  boundaries, 
course  and  extent,  whether  they  be  intended  for  avenuevS,  streets^ 
lanes,  alleys,  commons,  or  other  public  uses  ;  and,  Second,  All 
lots  intended  for  sale,  by  numbers,  and  then*  precise  length  and 
width. 

Sbc.  2.  Such  map  or  plat  shall  be  acknowledged  by  the  pro- 
prietor,*or,  if  an  incorporated  company,  by  the  chief  officer  there- 
of, before  some  court,  or  other  officer  authorized  by  law  to  take 
the  acknowledgment  of  conveyances  of  real  estate. 

Sso.  3.  The  map  or  plat,  so  made,  acknowledged  and  certified, 
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sliall  be  filed  and  recorded,  in  the  office  o£  the  register  of  deeds,  M«ptobtfli«d. 
of  the  coanty  in  which  the  city  or  town,  or  addition  is  situate* 

Sbc.  4.  The  register  of  deeds  shall  presenre  such  map  or  plat  RaRiBtorofdMdt 
in  his  office,  among  the  records  thereof. 

Sec.  5.  If  any  person  sell,  or  offer  for  sale,  any  lot  within  any  if  louioidiMfoN 
city,  town  or  addition,  before  the  map  or  plat  thereof  be  made  !>•*»»'/• 
out,  acknowledged,  filed  and  recorded  as  aforesaid,  such  person* 
shall  forfeit  a  sum  not  exceeding  three  hundred  dollars,  for  every 
lot  which  he  shall  sell  or  offer  to  sell. 

Seo.  6.  Such  maps  and  plats,  of  such  cities  and  towns,  and  ^*^V«?o*''^'^* 
additions,  made,  acknowledged,  certified,  filed  and  recorded  with 
the  register,  shall  be  a  sufficient  conveyance  to  vest  the  fee  of 
such  parcels  of  land  as  ore  therein  expressed,  named  or  intended, 
for  public  uses  in  the  county  in  which  such  city  or  town,  or  ad- 
dition is  situate,  in  trust  and  for  the  uses  therein  named,  ex- 
pressed or  intended,  and  for  no  other  use  or  purpose. 

Sec.  7.  If  any  person,  his  agent  or  attorney,  shall  cause  a  if  m|^jmprop«r- 
map  or  plat,  of  any  such  city  or  town,  or  addition,  to  be  de-  p«*^*y-  - 
posited  with  the  register,  which  docs  not  set  forth  and  describe 
all  parcels  of  ground,  which  have  been,  or  shall  be  promised,  or 
set  apart  for  public  uses,  and  other  lots,  such  person  shall  forfeit 
double  the  value  of  the  ground  so  promised,  or  pretended  to  have 
been  set  apart  for  public  uses,  and^not  set  forth  on  the  map  or 

plafr-*.^^^      -."^^  :V  "^  "     \  '     ^   ^••'   •  ^^  *^^^ 

SEO.'8!"lRietorf^ttires  ESfJld^ulidejJhi^jHJtf  may        recov-  J^^JJ*^'^     ^ 
ered  by  action  with  costs,  in  the  name  of^nd  to  the  use  of^tS(f  ^     #  ^  "J^^ 
county,  or  by  indictment. 

Sec.  9.  The  property  and  effects  of  the  person  incurring'  such  f  ~yjJj.{JJJ*«    '' 
forfeiture,  may  be  proceeded  against,  by  attachment  or  othei^wise,  V 
in  like  manner,  and  for  the  like  causes,  as  in  ordinary  cases  of  ] 

debt.  ^yJ 

Sec.  10.  When  any  town  plat  shall  be  filed  and  recorded  with  Z^v^ 
the  register  of  deeds  of  the  county,  and  by  reason  of  the  estab-  juttJb?6; 
lishment  of  any  new  county,  or  the  alteration  of  any  county  lines,  oSS^a 
the  city  or  town  shall  fall  within  a  different  county,  such  register      ^ 
shall  transmit  such  plat  to  the  register  of  deeds  of  the  county      *  ^^'  .•  <y<)v 
within  which  such  city  or  town  may  be,  and  it  shall  thereupon  be 
recorded  by  him. 

Sec.  11.  The  plats  of  all  cities  and  towns,  which  have  hereto-  4!i;i*{y,£j„^ 
fore  been  laid  off,  or  which  may  hereafter  be  laid  off  on  the  pub-  JSiJ.?**^"* 
lie  lairds  within  this  Territory,  shall  be  filed  with  the  register, 
and  recorded  as  aforesaid,  which  plats  shall  accurately  set  forth 
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the  streets,  squares,  alleys,  parks  and  avenues,  and  the  width  and 
extent  thereof,  which  are  intended  for  public  use,  and,  when  so 
filed,  they  shall  be  deemed  a  suflScient  conveyance  of  such  streets, 
squares,  alleys,  parks  and  avenues,  to  such  purposes ;  and  any 
person  occupying,  or  in  any  wise  obstructing  such  streets,  squares, 
alleys,  parks  or  avenues,  shall  be  held  liable  for  damages  as  if 
such  streets,  squares,  parks,  or  avenues  had  been  absolutely  con- 
veyed to  public  use,  as.  in  the  third  section  specified. 
MipUtebrnto-:      Sec.  12.  All  plats  of  cities  or  towns,  or  of  additions  thereto, 

Hn  filed  to  be  re-  ^ 

«♦'**•  which  have  been  heretofore  filed  in  the  office  of  the  register  of 

deeds,  or  recorder  of  the  proper  county,  and  not  recorded,  shall 
be  recorded  by  such  register,  and  he  may  collect  his  fees  therefor 
from  the  proprietors  of  such  city,  town  or  addition,  as  any  other 
debt. 

Sbo.  18.  This  act  to  take  effect  and  be  in  force  from  and 
after  its  passage. 

A.  LARZALERE, 
Speaker  of  the  House  of  Representatives. 
C.  W.  BABCOCK, 
President  qf  the  Council. 
Approved  February  11, 1859. 
S.  MEDART, 
^-^  Governor. 

'  Cp  (3    ^  H^-^O  CHAPTER  XXV. 

ft  l_i    \         AN  ACT  to  establish  a  Code  of  Civil  Procedure. 

.Cj.^   j^  \m     Be  it  enacted  by  the  Governor  and  Legislative  Assembly  of 

the  Territory  of  Kansas  : 
^  p^  \2>^       Section  1.  This  act  shall  be  known  as  the  code  of  civil  pro- 
\  %  I      ^^^^^^  of  tliG  Territory  of  Kansas. 
11    oomaoJiilihdM      Sec.  2.  The  rulc  of  the  common  law,  that  statutes  in  deroga- 
^  f^^    rt  fll    tion  thereof  are  to  be  strictly  construed,  has  no  application  to 
jfW^      |d  -^   this  code.     Its  provisions,  and  all  proceedings  under  it,  shall  be 
liberally  construed,  with  a  view  to  promote  its  object,  and  assist 
the  parties  in  obtaining  justice. 
RMM«i«,how<i-      Sec.  3.  Remedies  in  the  courts  of  justice  are  divided  into: 

First,  Actions.     Second,  Special  proceedings. 
■MMiBcofM-         Sec.  4.  An  action  is  an  ordinary  proceeding  in  a  court  of  jus- 
tice, by  which  a  party  prosecutes  another  party,  for  the  enforce- 
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ment  or  protection  of  a  right,  the  redress  or  prevention  of  a 
wrong,  or  the  punishment  of  a  public  offence. 

Sbc.  5.  Every  other  remedy  is  a  special  proceeding. 

Sec.  6.  Actions   are  of  two   kinds:  First,  Civil.      Second,  ^*»*» »'»««««»■■ 
Oiminal. 

Sec.  7.  A  criminal  action  is  one  prosecuted  by  the  Territory  criminal  wtion, 

r  J  *f    proflMuted  by. 

88  a  party,  against  a  person  charged  with  a  public  offence,  for  the 
punishment  thereof. 

Sbc.  8.  Every  other  is  a  civil  action. 

Sec.  9.  Where  the  violation  of  a  right  admits  of  both  a  civil  Notmerg«d. 
and  criminal  remedy,  the  right  to  prosecute  the  one  is  not  m^ged 
in  the  other. 

TITLE  I. 

FORM  OF   CIVIL  ACTIONS. 

Sbc.  10.  The  dii^tmction  between  actions  at  law  and  suits  in  Dintincuonw 

,  tween  galu  aboU 

equity,  and  the  forms  of  all  such  actions  and  suits,  heretofore  ^•^•'*- 
existing,  are  abolished;  and  in  their  place  there  shall  be,  here-  But  ©no  form  of 
after,  but  one  form  of  action,  which  shall  be  called  a  civil  action.  "  ^' 

Sec.  11.  In  such  action,  the  party  complaining  shall  be  known  Sfffiw.'"* 
as  the  plaintiff,  and  the  adverse  party  as  the  defendant. 

Sec.  12.  There  can  be  no  feigned  issues  ;  but  a  question  of  JJi^.'*  ******* 
fact,  not  put  in  issue  by  the  pleadings,  may  be  tried  by  a  jury 
upon  an  order  for  the  trial,  statins;  distinctly  and  plainly,  the 

.  •«  T.11  T  i-i  1  1-        QneslloM  of  fMi 

question  of  tact  to  be  tried,  and  such  order  is  the  only  authority  tried  by  ajwy. 
necessary  for  a  trial. 

TITLE  n. 

TIMB   OF  COMMBNCINa  CIVIL  ACTIONS. 

Chapter  1.     Actions  in  GeheraL 

Sec.  18.  This  title  shall  not  apply  to  actions  already  com-  Notto»ppiyto 
menced,  but  the  statutes  now  in  force,  shall  be  applicable  to  such  «>»"Maood. 
cases,  according  to  the  subject  of  the  action,  and  without  regard 
to  the  form. 

Sec.  14.  All  acts  and  parts  of  acts  inconsistent  with  the  pro-  iup«a. 
visions  of  this  act  are  repealed. 

Sec.  15.  Civil  actions  can  only  be  commenced  within  the  ne-  wiwn  ciTii  «- 

a'  •  X         tioDi  to  b«  oom- 

riods  prescribed  in  this  title,  after  the  cause  of  action  shall  have  "»«««^- 
accrued;  but  where,  in  special  cases,  a  different  limitation  is  pre- 
scribed by  statute,  the  action  may  be  commenced  accordingly. 

Ghaptbr  2.     Actions  for  the  recovery  of  Real  Property. 

Seo.  16.  An  action  for  the  recovery  of  the  title,  or  possession  Limitation  of  ••- 
of  lands,  tenements  or  hereditaments,   can  only  be   brought  JJJJf**'^^'^ 

3gle 
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within  twenty-one  years  after  the  cause  of  such  action  shall  have 
accrued. 
When  to  hare  nd-      Seo.  17.  If  a  pcrson,  entitled  to  commence  any  action  for  the 

4itioDftl  time.  «     .  .  ,  •  ,1 

recovery  of  the  title  or  possession  of  any  lands,  tenements  or 
hereditament^),  be,  at  the  time  his  right  or  title  shall  first  descend 
or  accrue,  within  the  age  of  twenty-oneyears,a  married  woman, 
insane  or  imprisoned,  every  spich  person  may,  after  the  expiration 
of  twenty-one  years  from  the  time  his  right  or  title  first  descend- 
ed or  accrued,  bring  such  action  within  ten  years  after  such  dis- 
ability is  removed,  and  at  no  time  thereaifter. 
FoMibie  cBtry  Sec.  18.  Au  actiou  for  the  forcible  entry  and  detention,  or 
JruwlflTeJwM.  forcible  detention  only,  of  real  property,  can  only  be  brought 
within  five  years  after  the  cause  of  such  action  shall  have  ac- 
crued. 

Chapter  3.     Actions  other  than  for  the  recovery  of  Real 

Property. 
umiutiona  on         Sec.  19.  Oivil  actious,  other  than  for  the  recovery  of  real 
wthjn^'jjo^-  property,  can  only  be  brought  within  the  following  periods: 
^^'  Sec.  20.  Within  three  years  :  An  action  upon  a  speciality,  or 

any  agreement,  contract  or  promise,  in  writing. 

Sec.  21.  Within  three  years :  An  action  upon  contract,  not  in 
writing,  express  or  implied  ;  an  action  upon  a  liability  created 
by  statute,  other  than  a  forfeiture  or  penalty. 

Sec.  22.  Within  two  years  :  An  action  for  trespass  upon  real 
property ;  an  action  for  taking,  detaining,  or  injuring  personal 
property,  including  actions  for  the  specific  recovery  of  personal 
property ;  an  action  for  injury  to  the  rights  of  the  plaintiff,  not 
arising  on  contracts  and  not  hereinafter  enumerated ;  an  action 
for  relief  on  the  ground  of  fraud  —  the  cause  of  action  in  such 
case  shall  not  be  deemed  to  have  accrued  until  the  discovery  of 
the  fraud. 
Aetionsnpon  Sec.  23.  Withiu  ouc  year  I  An  action  for  libel,  slander,  as- 

ft«i  bj  the  sut-    sault,  battery,  malicious  prosecution,  or  false  imprisonment ;  an 
action  upon  a  statute  for  a  penalty  or  forfeiture;  but  where  the 
statute  giving  such  action  presents  a  different  limitation,  the  ac- 
tion may  be  brought  within  the  period  so  limited. 
Aetionsnpon  Sbc.  24.  Au  actiou  upou  the  official  bond  or  undertaking  of 

exeeaton^dmiB-  au  exocutor,  administrator,  fi^uardiau,  sheriff,  or  any  other  ofScer, 

btnton  Trithln  '  •  i  ,  .  .  .  ,  .    .  . 

ten  yonw.  or  upon  the  bond  or  undertaking  given  in  attachment,  injunction, 

arrest,  or  in  any  case  whatever  required  by  statute,  can  only  be 
brought  within  ten  years  after  the  cause  of  action  shall  have  ac- 
crued, but  this  section  shall  be  subject  to  the  qualification  in  sec- 
tion fifteen.  Digitized  by  GoOglC 
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Sec.  26.  An  action  for  relief,  not  hereinbefore  provided  for,  ^J^SV/rv^iJl' 
can  only  be  brought  within  ten  years  after  the  cause  of  action 
slutll  have  accrued. 

Sbc.  26.  If  a  person,  entitled  to  bring  any  action  mentioned  umiutiona  .ot 

^  '  o  ./  to  mn  against 

in  this  chapter,  except  for  a  penalty  or  a  forfeiture,  be,  at  the  E^tV-oM** '/••« 
time  the  cause  of  action  accrued,  within  the  age  of  twenty- one  ^'^' 
years,  a  married  woman,  insane  or  imprisoned,  every  such  per- 
son shall  be  entitled  to  bring  such  action  within  the  respective 
times  limited  by  this  chapter,  after  such  disability  shall  be  re- 
moved. 

Chapter  4.     General  Provisions. 
Sec.  27.  An  action  shall  be  deemed  commenced  within  the  AetioM  eoasider- 

od  eommonasd  at 

meaning  of  this  title,  as  to  each  defendant,  at  the  date  of  the  ***•««"«»•"■ 
summons  which  is  served  on  him,  or  on  a  co-defendant,  who  is  a 
joint  contractor,  or  otherwise  united  in  interest  with  him  ;  where 
service  by  publication  is  proper,  the  action  shall  be  deemed  com- 
menced at  the  date  of  the  first  publication,  which  publication 
must  be  regularly  made.  An  attempt  to  commence  an  action 
shall  be  deemed  equivalent  to  the  commencement  thereof,  within 
the  meaning  of  this  title,  when  the  party  faithfully,  properly  and 
diligently  endeavors  to  procure  a  service ;  but  such  attempt  must  withi?i?x'j*^ 
be  followed  by  service  within  sixty  days. 

Sec.  28.  If,  when  a  cause  of  action  accrues  against  a  person,  Limiutims  not 

*'  io  mn  against  ak- 

he  be  out  of  the  Territory,  or  has  absconded  or  concealed  him-  ISJEdSfiSM'* 
self,  the  period  limited  for  the  commencement  of  the  action,  shall 
not  begin  to  run  until  he  comes  into  the  Territory,  or  while  he 
is  so  absconded  or  concealed ;  and  if,  after  the  cause  of  action 
accrues,  ho  depart  from  the  Territory,  or  abscond  or  conceal 
himself,  the  time  of  his  absence  or  coocealment  shall  not  be 
computed  as  any  part  of  the  period  within  which  the  action  must 
be  brought. 

Sec.  29.  Where  the  cause  of  action  has  arisen  in  another  state  aouobs  onuawei 

•  •  1  n      1  •      m        •  111       •Isewhew,  not 

or  country,  between  non-residents  of  this  Territory,  and,  by  the  valid  hew. 
laws  of  the  state  or  country  where  the  cause  of  action  arose,  an 
action  cannot  be  maintained  thereon  by  reason  of  lapse  of  time, 
no  action  can  be  maintained  thereon  in  this  Territory. 

Sec.  30.  If  any  action  be  commenced  within  due  time,  and  a  wbenAawMUong 
judgment  thereon  for  the  plaintiff  be  reversed,  or  if  the  plaintiff  "*'     ""*"* 
fail  in  such  action,  otherwise  than  upon  the  merits,  and  the  time 
limited  for  the  same,  shall  have  expired,  the  plaintiff,  or  if  he 
die  and  the  cause  of  action  survive,  his  representatives,  may  com- 
mence a  new  action  within  one  year  after  the  reversal  or  failure. 

Digitized  by  VjOOQIC 


86  cnriL  proceditrb.  [Ch.  25. 


mant. 


Limiution  from      Seg.  81.  Ill  aDY  caso  founded  on  contract,  when  any  part  of 

data  of  iMt  pay-  •'  ^  fi    k 

the  principal  or  interest  shall  have  been  paid,  or  an  acknowledg- 
ment of  an  existing  liability,  debt  or  claim,  or  any  promise  to 
pay  the  same,  shall  have  been  made,  an  action  may  be  brought 
on  such  case  within  the  period  prescribed  for  the  same,  after  such 
payment,  acknowledgment  or  promise  ;  but  such  acknowledgment 
or  promise  must  be  in  writing,  signed  by  the  party  to  be  charged 
thereby. 

TITLE  ni. 


ProMevUoaB  in 
the  Bune  of  ro«l 


PARTIES  TO   CIVIL  ACTIONS. 

Sec.  32.  Every  action  must  be  prosecuted  in  the  name  of  the 

i*rt>7"  real  party  in  interest,  except  as  otherwise  provided  in  section 

thirty- four  ;  but  this  section  shall  not  be  deemed  to  authorize  the 

assignment  of  a  thing  in  action,  not  arising  out  of  contract. 

whfn»et-off*  not      Seo.  33.  Li  thc  casc  of  an  assijj^nraent  of  a  thinor  in  action, 

to  be  good  against  .         ,  ,  .  i     n    .  -i  •     t  / 

aflsisne*.  tho  actiou  by  the  assignee  shall  be  without  prejudice  to  any  set- 

off or  other  defence  now  allowed  ;  but  this  section  shall  not  apply 
to  negotiable  bonds,  promissory  notes,  or  bills  of  exchange, 
transferred  in  good  faith  and  upon  good  consideration  before  due. 

How  execntori,         Sec.  34.  Au  cxGcutor,  administrator,   oruardiaii,  trustee  of  an 

gnardian»or  '  '     °  ' 

Mti"on»r*^  **'*"*  express  trust,  a  person  with  whom,  or  in  whose  name,  a  con- 
tract is  made  for  the  benefit  of  another,  or  a  person  expressly 
authorized  by  statute,  may  bring  an  action  without  joining  with 
him,  the  person  for  whose  benefit  it  is  prosecuted.     Ofiicers  may 

Officers  hoTT  Mcd.  g^g  jj^^jj^j  j-j^  gypj  jjj  such  name  as  is  authorized  by  law,  and  official 
bonds  may  be  sued  upon  in  the  same  way. 

A  married  Sec.  35.  Whcu  a  manucd  woman  is  a  party,  her  husband  must 

woman  must  ^,*.-|.i,  ii  .  i 

ii'^?ba  d*^*"  ^"  joined  With  her ;  except  when  the  action  concerns  her  separate 
Actions  between  propcrty,  shc  may  sue  without  her  husband.  Wheu  the  action  is 
hnsband  and  wife,  jj^t^e^ji^  hcrsclf  aud  hcr  husband,  she  may  sue  or  be  sued  alone. 
Wife  may  defend.       Sec.  36.  If  a  husbaud  and  wife  be  sued  together,  the  wife  may 

defend  for  her  own  right ;  and  if  the  husband  neglect  to  defend, 

she  may  defend  for  his  right  also. 
How  action  for         Sec.  37.  Thc  actiou  of  an  infant  must  be  brought  by  his  guar- 

an  infant  must  «   .        i  -iiti  i  •  •      i  i         i         i  • 

be  brought.  dian  or  next  friend.  vV  hen  the  action  is  brought  by  his  next 
friend,  the  court  has  power  to  dismiss  it,  if  it  is  not  for  the  bene- 
fit of  the  infant,  or  to  substitute  the  guardian  of  the  infant,  or 
any  person,  as  the  next  friend, 
naardian liable  Sec.  38.  Thc  guardiaii,  or  next  friend,  is  liable  for  the  costs 
ity  «auirvd*.°""  of  tho  actiou  brought  by  him,  and  when  he  is  insolvent,  the  court 
may  require  security  for  them.  Either  may  be  a  witness  in  an 
action  brought  by  him. 

Digitized  by  VjOOQ IC 


Ch.'25.]  civil  pbocbdurk.  ST 

Sec.  89.  The  defence  of  an  infant  must  be  by  a  guardian  for  ggSS^^flJl^, 
the  suit,  who  may  be  appointed  by  the  court  in  which  the  action 
ia  prosecuted,  or  by  a  judge  thereof,  or  by  a  probate  judge.    The 
appointment  cannot  be  made  until  after  the  service  of  the  sum- 
mons in  the  action,  as  directed  in  this  code. 

Sec.  40.  The  appointment  may  be  made  upon  the  application  J.SSSS'**''*^ 
of  the  infant,  if  he  be  of  the  age  of  fourteen  years,  and  apply 
within  twenty  days  after  the  return  of  the  summons.  If  he  be 
under  the  age  of  fourteen,  or  neglect  so  to  apply,  the  appoint- 
ment may  be  made  upon  the  application  of  any  friend  of  the  in- 
fant, or  on  that  of  the  plaintiff  in  the  action. 

Skc.  41.  All  persons  havine;  an  interest  in  the  subject  of  the  F^rMnf  in  unftow 
action,  and  in  obtaining  the  relief  demanded,  may  be  joined  as  •■  pi»^at"». 
plaintiffs,  except  as  otherwise  provided  in  this  title. 

Sec.  42.  Any  person  may  be  made  a  defendant,  who  has  or  AnyMnoaUiB- 
claims  an   interest  in  the  controversy  adverse  to  the  plaintiff,  or  *«««»*. 
who  is  a  necessary  party  to  a  complete  determination  or  settle* 
ment  of  the  question  involved  therein. 

Sec.  43.  Of  the  parties  to  the  action,  those  who  are  united  in  wbtnapwatirt 

eonnnt  cAimot 

interest  must  be  joined,  as  plaintiffs  or  defendants ;  but  if  the  J;  H^^i^ 
consent  of  one  who  should  have  been  joined  a  plaintiff  cannot  be  **** 
obtained,  he  may  be  made  a  defendant,  the  reason  being  stated  in 
the  petition.  « 

Sec.  44.  When  the  question  is  one  of   common  or  general  in-  om«or  mmBMr 
terest  of  many  persons,  or  when  the  parties  are  very  numerous,  *"• 
and  it  may  be  impracticable  to  bring  them  all  before  the  court, 
one  or  more  may  sue  or  defend  for  the  benefit  of  all. 

Sec.  4»5.  Persons  severally  liable  upon  the  same  obligation  or  oiie<mBo»  m»y 
instrument,  including  the  parties  to  bills  of  exchange  andpromis-  *"''•  «?**<>». 
gory  notes,  may  all  or  any  of  them  be  included  in  the  same  ac* 
tion,  at  the  option  of  the  plaintiff. 

Sec.  46.  An  action  does  not  abate  by  the  death,  marriage  or  JJf*^*^*"** 
other  disability  of  a  party,  or  by  the  transfer  of  any  interest 
therein,  during  its  pendency,  if  the  cause  of  action  survive  or 
continue.     In  case  of  the  marriage  of  a  female  party,  the  fact 
being  suggested  on  the  record,  the  husband  may  be  made  a  party 
with  his  wife,  and  in  the  case  of  the  death  or  other  disability  of 
a  party,  the  court  may  allow  the  action  to  continue  by  or  against 
his  representative  or  successor  in  interest.     In  case  of  any  other  t,^^,^  ,^. 
transfer  of  interest,  the  action  may  be  continued  in  the  name  of  ISIdu'SSiiSid 
the  original  party,  or  the  court  may  allow  the  person  to  whom  the  "*"** 
transfer  is  made  to  be  substituted  in  the  action. 
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When  pMtief  Sbc.  47.  The  court  may  determine  any  controversy  between 

parties  before  it,  when  it  can  be  done  without  prejudice  to  the 
'  rights  of  others,  or  by  saving  their  rights  ;  but  when  a  determi- 
nation of  the  controversy  cannot  be  had  without  the  presence  of 
other  parties,  the  court  must  order  them  to  be  brought  in. 

i^rtoMiAtemttd      Sbc.  43-  When,  in  an  action  for  the  recovery  of  real  or  per- 

made  puriiM  vpon  w  ^ 

ftppii«»tion.  gonal  property,  any  person  having  an  interest  in  the  property, 
applies  to  be  made  a  party,  the  court  may  order  it  to  be  done. 

BMpeeting  third  gBc.  49.  Upou  affidavit  of  a  defendant  before  answer,  in  any 
action  upon  contract,  or  for  the  recovery  of  personal  property 
that  some  third  party,  without  collusion  with  him,  has  or  makes 
a  claim  to  the  subject  of  the  action,  and  that  he  is  ready  to  pay 
or  dispose  of  the  same,  afi  the  court  may  direct,  the  court  may 
make  au  order  for  the  safe  keeping,  or  for  the  payment,  or  de- 
posit in  court,  or  delivery  of  the  subject  of  the  action,  to  such 
person  as  it  may  direct,  and  an  order  requiring  such  third  party 
to  appear,  in  a  reasonable  time,  and  maintain  or  relinquish  his 
claim  against  the  defendant.  If  such  third  party,  being  served 
with  a  copy  of  the  order,  by  the  sheriff,  or  such  other  person  as 

How  Mrred.  the  court  may  direct,  fail  to  appear,  the  court  may  declare  him 
barred  of  all  claim  in  respect  to  the  subject  of  the  action,  against 
the  defendant  therein.  If  such  third  party  appear,  he  shall  be 
allowed  to  make  himself  defendant  in  the  action,  in  lieu  of  the 
original  defendant,  who  shall  be  discharged  from  all  liability  to 
either  of  the  other  parties  in  respect  to  the  subject  of  the  action, 
upon  his  compliance  with  the  order  of  the  court  for  the  payment, 
deposit  or  delivery  thereof. 

Aroiics  \A  ibwiff  Sbc.  50.  The  provisions  of  the  last  section  shall  be  applicable 
to  an  action  brought  against  a  sheriff,  or  other  officer,  for  the 
recovery  of  personal  property,  taken  by  him  under  execution,  or 
for  the  proceeds  of  such  property  so  taken,  and  sold  by  him. 
And  the  defendant  in  any  such  action',  shall  be  entitled  to  the 
benefit  of  those  provisions  against  the  party  in  whose  favor  the 
execution  issued,  upon  exhibiting  to  the  court  the  process  under 
which  he  acted,  with  his  affidavit  that  the  property  for  the  recov- 
eiy  of  which,  or  its  proceeds,  the  action  is  brought,  was  taken 
under  such  process. 

AotioBB  acAimi  Sbg.  51.  lu  au  actiou  against  a  sheriff  or  other  officer,  for  the 
recovery  of  property  taken  under  an  execution  and  replevied  by 
the  plaintiff  in  such  action,  the  court  may,  upon  application  of 
the  defendant  and  of  the  party  in  whose  favor  the  execution 
issued,  permit  the  latter  to  be  substituted  as  the  defendant,  secu- 
rity for  the  cost  being  given.  ^.^^^^^^  ^^  Google 
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TITLE  IV. 

THE   COUNTY  IN  WHICH  ACTIONS  ARE  TO   BE   BROUGHT. 

Sec.  52.  Action  for  the  following  causes  must  be  brought  in  whatMUonmut 
the  county  in  which  tbo  subject  of  the  action  is  situated,  except  SJ?Sj^  5"? 
as  provided  in  section  fifty- three:   First,  For  the  recovery  of  "•» *•  ■**«»»^- 
real  property,  or  of  any  estate  or  interest  therein.     Second,  For 
the  partition  of  real  property.     Third,  For  the  sale  of  real  prop- 
erty, under  a  mortgage,  lien,  or  other  incumbrance  or  charge.  ^ 

Sbc.  53.  If  the  real  property,  the  subject  of  the  action,  be  an  ^JJJui*  mmo. 
entire  tract  and  situated  in  two  or  more  counties,  or  if  it  con-  ^««**^aetuer. 
aists  of  separate  tracts,  situated  in  two  or  more  counties,  the 
action  may  be  brought  in  any  county,  in  which  any  tract  or  part 
thereof  is  situated,  unless  it  be  an  action  to  recover  the  posses- 
sion thereof.  And  if  the  property  be  an  entire  tract,  situated  in 
two  or  more  counties,  an  action  to  recover  the  possession  there- 
of, may  be  brought  in  either  of  such  counties ;  but,  if  it  consists 
of  separate  tracts  in  different  counties,  the  possession  of  such 
tracts  must  be  recovered  by  separate  actions,  brought  in  the 
counties  where  they  are  situated.  An  action  to  compel  the  spe- 
cific performance  of  a  contract  of  sale  of  real  estate,  may  be 
brought  in  the  county  where  the  defendants,  or  any  of  them 
reside. 

Sec.  54.  Actions  for  the  following  causes  must  be  brought  in  JJJ**  JI'iJSli  u 
the  county  where  the  causcy  or  some  part  thereof  arose :  First,  An  IS^w'SSiUl'  ' 
action  for  the  recovery  of  a  fine,  forfeiture  or  penalty,  imposed  **'*^  **' ■*"• 
.hy  a  statute,  except  that  when  it  is  imposed  for  an  offence  com- 
mitted on  a  river,  or  other  stream  of  water,  or  road,  which  is  the 
boundary  of  two  or  more  counties,  the  action  may  be  brought  in 
any  county  bordering  on  such  river,  water  course  or  road,  and 
opposite  to  the  place  where  the  offence  was  committed.     Second,  A«&iMtpuuie«f- 
Aji  action  against  a  public  officer,  for  an  act  done  by  him  in  . 
virtue  or  under  color  of  his  office,  or  for  a  neglect  of  his  official 
duties.     Third,  An  action  on  the  official  bond  or  undertaking  of  oa  oaeui  iio«4. 
a  public  officer. 

Sec.  55.  An  action  other  than  one  of  those  mentioned  in  the  AgaiAst  wporj. 

tiea. 

first  three  sections  of  this  chapter,  against  a  corporation  created 
by  the  laws  of  this  Territory,  may  be  brought  in  the  county  in 
which  it  is  situated  or  has  its  principal  office  or  place  of  business, 
or  in  which  any  of  the  principal  officers  thereof  may  reside ;  but, 
tf  such  corporation  be  an  insurance  company,  the  action  may  be 
brought  in  the  county  where  the  cause  of  action,  or  some  part 
thereof  arose. 

''  Digitized  by  Google 


90  CXVIL  i>&OC£DURB.  [Q^.  25* 

^JSf!""*  ^^'  ^^^'  ^^*  ^  action  against  a  railroad  company,  or  an  owner 
o£  a  line  of  mail  stages  or  other  coaches,  for  any  injury  to  per- 
sons or  property  upon  the  road  or  line,  or  upon  a  liability  as  a 
carrier,  maybe  brought  in  any  county  through  or  into  which  said 
road  or  line  passes. 

pfii"*  *"""  Sbc.  67.  An  action,  other  than  one  of  tliose  mentioned  in  the 

first  three  sections  of  this  chapter,  against  a  turnpike  road  com- 
pany, may  be  brought  in  any  county  in  which  any  part  of  the 
road  lies. 

Ttrritoriia  Mrpo.  Seg.  58.  The  provisions  of  this  chapter  shall  not  apply  in  the 
case  of  any  corporation  created  by  a  law  of  this  Territory,  whose 
charter  prescribes  the  place  where  alone  a  suit  again9t  such  cor- 
poration may  be  brought. 

Agaiut  a«a.r«ti-  Sbo.  59.  Au  actiou,  Other  than  one  of  those  mentioned  in  the 
first  three  sections  of  this  chapter,  against  a  non-residcnt  'of  this 
Territory  or  a  foreign  corporation,  may  be  brought  in  any  county 
in  which  there  may  be  property  of,  or  debts  owing  to  said 
defendant,  or  where  said  defendant  may  be  found ;  but  if  said 
defendant  be  a  foreign  insurance  company,  the  action  may  be 
brought  in  any  county  where  tiie  cause,  or  some  part  thereof 
arose. 

otbtrMtioBi.  Sbc.  60.  Every  other  action  must  be  brought  in  the  county  in 

which  the  defendant,  o^  some  one  of  the  defendants  reside,  or 
C?  sJ'"'  ^*yLO     may  be  summoned. 

TcBM  eh»ic«4.  Sko.  61.  In  all  cases  in  which  it  shall  be  made  to  appear  to 
the  court  that  a  fair  and  impartial  trial  cannot  be  had  in  the 
^  county  where  the  suit  is  pending,  the  court  may  change  the  place* 
of  trial  to  some  adjoining  county. 

TITLE  V. 

COMMENCEMENT  OF  A   CIVIL  ACTION. 

Chapter  1.     Manner  of  commencing  a  Civil  •/Setion. 

How  tetioBi  art  Sbc.  62.  A  civil  actiou  may  be  commenced  in  a  court  of 
record,  by  filing  in  the  office  of  the  clerk  of  the  proper  court  a 
petition,  and  causing  a  summons  to  be  issued  therein. 

DtftaiiAi  6B.         Sec.  63.  A  copy  of  the  petition  need  not  accompany  the  sum- 

KS^Jiirt.  ^^  mens,  but  the  defendant  or  plaintiff  shall  be  entitled  to  a  copy  of 
the  petition,  or  any  other  paper  filed  in  the  action,  upon  ap- 
plication to  the  clerk  therefor ;  and  the  costs  of  such  copy  shall 
be  taxed  among  the  costs  in  the  action. 

^v  «« ^         Sec.  64.  The  plaintiff  shall,  also,  file  with  the  clerk  of  the 
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court  a  precipe,  stating  the  names  of  the  parties  to  the  acttoB^ 
and  demanding  that  a  summons  issue  thereon. 

Sec.  65.  The  summons  shall  be  issued  by  the  clerk,  shall  be  8«m«oa8  •»%• 

v  wider  Mftl. 

under  the  seal  of  the  court,  from  which  the  same  shall  issue,  and 

shall  be  signed  by  the  clerk.    Its  style  shall  be,  "The  Territory  JSl'^^^iit*' 

of  Kansas, county,'*  and  it  shall  be  dated  the  day  it  is 

issued  It  shall  be  directed  to  the  sheriff  of  the  county,  and 
command  him  to  notify  the  defendant  or  defendants,  named 
therein,  that  he  or  they  have  been  sited,  and  must  answer  the 
petition  filed  by  the  plaintiff,  giving  his  name,  at  a  time  stated 
therein,  or  the  petition  will  be  taken  as  true,  and  judgment  ren- 
dered accordingly ;  and  where  the  action  is  for  the  recovery  of 
money  only,  there  shall  be  endorsed  on  the  writ  the  amount  to 
be  furnished  in  the  pjecipe,  for  which,  with  interest,  judgment 
will  be  taken,  if  the  defendant  fail  to  answer.  If  the  defendant 
fail  to  appear,  judgment  shall  not  be  rendered  for  a  larger  amount 
and  the  costs. 

Seo,  66.  Where  the  action  js  rightly  brought  in  any  county, 
according  to  the  provisions  of  title  four,  a  summons  shall  be 
issued  to  any  other  county  against  any  one  or  more  of  the  defend- 
ants, at  the  plaintiff's  request. 

Sec.  67.  The  summons  shall  be  served  and  returned  by  the  luura  of  •«». 
officer  to  whom  it  is  delivered,  except  when  issued  to  any  other 
county  than  the  one  in  which  the  action  is  commenced,  within  ten 
days  from  its  date,  and  when  issued  to  another  county,  shall  be 
made  returnable  in  not  less  than  ten  nor  more  than  sixty  days 
from  the  date  thereof,  at  the  option  of  the  party  having  it  issu^. 

Sec.  68.  When  a  writ  is  returned  ''not  summoned,"  other  writs  othtr  wrin  My 
may  be  issued,  until  the  defendant  or  defendants  shall  be  sum- 
moned ;  and  when  defendants  reside  in  different  counties,  writs 
may  be  issued  to  such  counties  at  the  same  time. 

Chapter  2.     Service  of  Summons — Actual  Service. 

Sec.  69.  The  summons  shall  be  served  by  the  officer  to  whom  sottim  %i  »■. 
it  is  directed,  who  shall  endorse  on' the  original  writ  the  time  and 
manner  of  service.  It  may  be  also  served  by  any  pewon  not  a 
party  to  the  action,  appointed  by  die  officer  to  whom  it  is  directed, 
^he  authority  of  such  person  shall  be  endorsed  on  the  writ,  when 
the  writ  it  served  by  a  person  appointed  by  the  officer  to  whom  it 
IS  directed,  or  when  the  service  is  made  out  of  this  Territory,  the 
return  shall  be  verified  by  oath  or  affirmation. 

Sbc.  70.  The  service  shall  be  by  delivering  a  copy  of  the  sum-  «•*  »«i«»t<. 
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moii0  to  ^e  defendftnt  personally,  or  by  leaying  one  at  his  UBual 
place  of  residence,  at  any\time  before  the  return  day. 

?il2I*!"*  "*""'  Sec.  71.  In  all  cases,  the  return  must  state  the  time  and  man- 
ner of  service. 

umr.ulud****        Sbc.  72.  The  officer,  to  whom  the  summons  is  directed,  must 
return  the  same  at  the  time  therein  stated. 
♦  •f'wiTJS^'"*'*       ^^^'  '^^'  -^  acknowledgment  on  the  back  of  the  summons, 
or  the  voluntary  appearance  of  a  defendant,  is  equivalent  to 
service. 

Sec.  74.  A  summons  against  a  corporation  maybe  served  upon 
the  president,  mayor,  chairman  of  the  board  of  directors,  or 
trustees,  or  other  chief  officer ;  or,  if  its  chief  officer  is  not  found 
in  the  county,  upon  its  cashier,  treasurer,  secretaiy,  clerk  or 
managing  agent ;  or,  if  none  of  the  aforesaid  officers  can  be 
found,  by  a  copy  left  at  the  office,  or  usual  place  of  business  of 
such  corporation,  with  the  person  having  charge  thereof. 

Sec.  75.  Where  the  defendant  is  an  incorporated  insurance 
company,  and  the  action  is  brought  in  d.  county  in  which  there  is 
an  agency  thereof,  the  service  may  be  upon  the  chief  officer  of 
such  agency. 

JJj^Un  eorpoM-  ggc.  76.  Whcro  the  defendant  is  a  foreign  corporation,  having 
a  managing  agent  in  this  Territory,  the  service  may  be  upon  such 
agent. 

Tjpwi  minor..  ggc.  77.  Whon  thc  defendant  is  a  minor,  under  the  age  of 

fourteen  years,  the  service  must  be  upon  him  and  upon  his  guar<» 
dian  or  father,  or  if  neither  of  these  can  be  found,  then  upon  his 
mother,  or  the  person  having  the  care  or  control  of  the  infant,  or 
with  whom  he  Uves.  If  neither  of  these  can  be  found,  or  if  the 
minor  be  more  than  fourteen  years  of  age,  service  on  him  alone 
shall  be  sufficient.  The  manner  of  service  may  be  the  same  as 
in  the  case  of  adults. 

CONSTRUCXrVB   SERVICE. 

iwrriw  hj  p«Mi-  Sec  78.  Service  may  be  made  by  publication  in  either  of  the 
following  cases  :  In  actions  brought  under  thc  fifty-second  and 
fifty* third  sections  of  this  code,  where  any  or  all  of  the  defendants 
reside  out  of  the  Territory ;  in  actions  brought  to  establish  or 
.set  aside  a  will,  where  any  or  all  the  defendants  reside  out  of  the 
Territory ;  in  actions  brought  against  a  non-resident  of  this  Ter- 
ritory, or  a  foreign  corporation,  having  in  this  Territoiy  property 
or  debts  owing  to  them,  sought  to  be  taken  by  any  of  the  provi- 
sional remedies,  or  to  be  appropriated  in  any  way ;  in  actions 
which  relate  to,  or  the  subject  of  which  is  real  or  personal  prop- 
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erty  in  this  Territory,  where  any  defendant  hafl  or  elaims  a  Ken 
or  interest,  actual  or  contingent^  therein,  or  the  relief  demanded 
consists  wholly  or  partly  in  excluding  him  from  any  interest 
diereiny  and  such  defendant  is  a  non-resident  of  the  Territory  or 
a  foreign  corporation ;  and,  in  all  actions  where  the  defendant, 
being  a  resident  of  the  Territory,  has  departcfd  therefrom,  or  from 
the  county  of  his  residence,  with  intent  to  delay  or  defraud  hifl 
creditors,  or  to  aroid  the  service  of  a  summons,  or  keeps  himself 
concealed  therein  with  the  like  intent. 

Sbc.  79.  Before  service  can  be  made  by  publication,  an  affida-  *j«i»iu  foT^jjr- 
▼it  must  be  filed,  that  service  of  a  summons  cannot  be  made  **•»• 
within  this  Territory,  on  the  defendant  or  defendants,  to  be  served 
by  publication,  and  that  the  case  is  one  of  those  mentioned  in 
the  preceding  section.     When  such  affidavit  is  filed,  the  party 
may  proceed  to  make  service  by  publication. 

Sec.  80.  The  publication  must  be  made  six  consecutive  weeks,  SpSwiitK"" 
in  some  newspaper  printed  in  the  county  where  the  petition  is 
filed,  if  there  be  any  printed  in  such  county ;  and  if  there  be  not, 
in  some  newspaper  printed  in  this  Territory,  of  general  circula- 
tion in  that  county.  It  must  contain  a  summary  statement  of  the 
object  and  prayer  of  the  petition,  mention  the  court  wherein  it 
is  filed,  and  notify  the  person  or  persons  thus  to  be  served,  when 
they  are  required  to  answer. 

Sbc.  81.  Service  by  publication  shall  be  deemed  complete  whenpvuieauo* 
when  it  shall  have  been  made  in  the  manner  and  for  the  time  pre- 
scribed in  the  preceding  section ;  and  such  service  shall  be  proved  PwT*abj  printer 
by  the  affidavit  of  the  printer,  or  his  foreman  or  principal  clerk, 
or  other  person  knowing  the  same. 

Sbc.  82.  In  all  cases  where  service  may  be  made  by  publica-  PenonAi  mttim 

-^    ,  "^  11.         out  of  T«rrIWrj. 

tion,  personal  service  of  a  copy  oi  the  summons  and  complaint 
may  be  made  out  of  the  Territory. 

Sbc.  83.  A  party  against  whom  a  judgment  or  order  has  beeft  25!5l"wid  •/*«•' 
rendered,  without  other  service  than  by  publication  in  a  newspa- 
per, may,  at  any  time  within  three  years  after  the  date  of  the 
judgment  or  order,  have  the  same  opened,  and  be  let  in  to  defend* 
Before  the  judgment[]or  order  shall  be  opened,  the  applicant  shall 
give  notice  to  the  adverse  party  of  his  intention  to  make  such  ai^ 
application,  and  shall  file  a  full  answer  to  the  petition,  pay  all 
eosts,  if  the  court  require  them  to  be  paid,  and  make  it  appear 
to  the  satisfaction  of  the  court,  by  affidavit,  that,  during  th^ 
pendency  of  the  action,  he  had  no  actual,  notice  thereof,  in  time 
to  appear  in  court  and  make  his  defence ;  but  the  title  ^^%^^QQ\e 
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property,  tha  subject  of  the  judgment  or  order  sought  to  be 
opened,  which  by  it,  or  in  consequence  of  it,  shall  have  passed  to 
a  purchaser  in  good  faith,  shall  not  be  affected  by  any  proceed- 
ings under  this  section,  nor  shall  they  affect  the  title  of  any  prop- 
erty sold  before  judgment  under  an  attachment.  The  adverse 
party,  on  the  hearing  of  an  application  to  open  judgment  or 
order,  as  provided  by  this  section,  shall  be  allowed  to  present 
oounter  aiSd&vits,^to  show  that,  during  the  pendency  of  the  ac* 
tion,  the  applicant  had  notice^thereof,  in  time  to  appear  in  court 
and  make  his  defence. 

Sbc.  84.  In  actions  where  it  shall  be  necessaiy  to  make  the 
heirs  or  devisees  of  any  deceased  person  defendants,  and  it  shall 
appear  by  the  affidavit  of  the  plaintiff,  anncKcd  to  his  petition, 
that  the  names  of  such  heirs  or  devisees,  or  any  of  them,  and 
their  residence,  are  unknown  to  the  plaintiff,  propeedings  may  be 
had  against  such  unknown  heirs  or  devisees,  without  naming 
them  ;  and  the  court  shall  make  such  order  respecting  service  as 
may  be  deemed  proper.  If  service  by  publication  be  ordered, 
the  publication  shall  not  be  less  than  six  weeks. 

'Sbc.  85.  Where  the  action  is  against  two  or  more  defendants, 
and  one  or  more  shall  have  been  served,  but  not  all  of  them,  the 
plaintiff  may  proceed  as  follows  :  First,  If  the  action  be  against 
defendants  jointly  indebted  upon  contract,  he  may  proceed  against 
the  defendants  served,  unless  the  court  otherwise  direct ;  and,  if 
he  recover  judgment,  it  may  be  entered  against  all  the  defendants 
thus  jointly  indebted,  so  far  only  as  that  it  may  be  enforced 
against  the  joint  property  of  all,  and  the  separate  property  of  the 
defendants  served;  and,  if  they  are  subject  to  arrest,  against  the 
persons  of  the  defendants  served.  Second,  If  the  action  be 
against  defendants  severally  liable,  he  may,  without  prejudice  to 
his  rights  against  those  not  served,  proceed  against  the  defend- 
ants served  in  the  same  manner  as  if  they  were  the  only  de- 
fendants. 

Sec.  86.  Nothing  in  this  code  shall  be  so  construed  as  to  make 
a  judgment,  against  one  or  more  defendants  jointly  or  severally 
liable,  a  bar  to  another  action  against  those  not  served. 

Seo.  87.  When  the  summons  has  been  served,  or  publication 
made,  the  action  is  pending,  so  as  to  charge  third  persons  with 
notice  of  its  pendency  ;  and,  while  pending,  no  interest  can  be 
acquired  by  third  persons  in  the  subject  matter  thereof,  as  against 
the  plaintiff's  title. 

Sec.  88.  When  any  part  of  real  property,  the  subject  matter 
of  an  action,  is  situated  in  any  other  county  or  counties  than  the 
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one  in  wkich  the  action  is  brought,  a  certified  copy  of  the  jndg^ 
ment  in  such  action  must  bo  recorded  in  the  register  of  deed's 
office  of  such  other  county  or  countfes,  before  it  shaU  operate 
iiierein  as  notice,  so  as  to  charge  third  persons,  as  provided  ill 
ihe  preceding  section.  It  shall  operate  as  such  notice,  vithoat 
record,  in  the  county  where  it  is  rendered  ;  but  this  section  shaH 
not  fltpply  to  actions  or  proceedings  under  any  statute^  now  im 
f  orce^  which  does  not  require  such  record. 

TITLE  VI. 

JOIN^fiB.  OF  ACTIONS. 

Sbc.  89.  The  plaintiff  may  unite  several  causes  of  actions  in  5{SS2«5*t5r" 
the  same  petition,  whether  they  be  such  as  have  heretofore  been  ~**^* 
denominated  legal  or  equitable,  or  both,  when  they  are  included 
in  either  one  of  the  following  classes  :  First,  The  same  transac- 
tion, or  transactions  connected  with  the  same  subject  of  action. 
Second,  Contracts,  express  or  implied.  Third,  Injuries,  with  or 
without  force,  to  person  and  property,  or  either.  Fourth,  Inju- 
ries to  character.  Fifth,  Claims  totecoter  ttie'  possessioti  of 
personal  property,  with  or  without  datoage^  for  the  withholding 
thereof.  Sixth,  Claims  to  recover  real  property,  with  or  without 
damages  for  the  withholding  thereof ,  and  the  rents  and  profits  of 
the  same.  Seventh,  Claims  against  a  trustee,  by  virtue  of  aeon- 
tract,  or  by  operation  of  law. 

Sbc.  90.  The  causes  of  action  so  united  must  affect  all  the 
parties  to  the  action,  and  not  require  different  places  of  trial. 

TITLE  Vn. 

PLBADIHOS  IN  CIVIL  ACTIONS. 

Chaptub  1.    JPleadings  m  General. 

Sbc.  91.  The  pleadings  are  the  written  atatements^  fcy  tbe  pit^^i-ft. 
partx^,  of  the  facts,  constituting  thoir  reapective  claims  and 
defences. 

Sbc.  92.  The  rules  of  pleading,  heretofore  exiating  in  oivil  Mm 
actions,  are  abolished ;  and,  hereafter,  the  forma  of  pleadings  iii 
civil  actions  in  courts  of  record,  axid  the  rdes  by  whi^  theureuC* 
ficiency  may  be  determined,  are  those  preflcribed  by  this  code. 

Sbc  98.  The  only  pleadings  allowed  are:  First,  The  pAtition  PMiapn. 
by  the  plaintiff.     Second,  The  answer  or  demurrer  by  the  defend- 
ant.    Third,  The  demurrer  or  reply  by  the  plaintiff.    Fonrdi^ 
The  demurrer  by  like  defendant. 

Chaptml  2.    The  Petition. 

Sec.  94.  The  petition  must  contain:  First,  The  name  o£  the  JSSiJSUSS^ 
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court,  and  the  county  Ib  which  the  action  is  brought,  and  the 
names  of  the  parties,  plaintiff  and  defendant,  followed  by  the 
word  '*  petition."  Second,  A  statement  of  the  facts  constituting 
the  cause  of  action,  in  ordinary  and  concise  language,  and  with* 
out  repetition.  Third,  A  demand  of  the  relief  to  which  the  partf 
supposes  himself  entitled.  If  the  recovery  of  money  be  demand- 
ed, the  amount  thereof  shall  be  stated  ;  and,  if  interest  thereoa 
be  claimed,  the  time  from  which  interest  is  to  be  OQmputed  shall 
be  also  stated. 
S5SI?M  UttS  Sec.  95.  Where  the  petition  contains  more  than  one  cause  of 
action,  each  shall  be  separately  stated  and  numbered. 

Chapter  3.  Demurrer. 
Sec*  96.  The  defendant  may  demur  to  the  petition  only  when 
it  appears  on  its  face  either,  First,  That  the  court  has  no  juris- 
diction of  the  person  of  the  defendant,  or  the  subject  of  the  ac- 
tion. Second,  That  the  plaintiff  has  not  legal  capacity  to  sue. 
Third,  That  there  is  another  action  pending  between  the  same 
parties  for  the  same  cause.  Fourth,  That  there  is  a  defect  of 
parties,  plaintiff  or  defendant.  Fifth,  That  several  causes  of 
action  are  improperly  joined.  Sixth,  That  the  petition  docs  not 
state  facts  sufficient  to  constitute  a  cause  of  action. 

flpeeifieatioBi  ef  Ssc.  97.  The  domurror  shall  specify  distinctly  the  grounds  of 
objection  to  the  petition.  Unless  it  do  so,  it  shall  be  regarded 
as  objecting  only  that  the  petition  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action. 

objeeiioBeb/am-  Sec.  98.  That  whcQ  any  of  the  defects  enumerated  in  section 
ninety-six  do  not  appear  upon  the  face  of  the  petition,  the  objec- 
tion may  be  taken  by  answer  ;  and,  if  no  objection  be  taken, 
either  by  demurrer  or  answer,  the  defendant  shall  be  deemed  to 
have  waived  the  same,  except  only  the  objection  to  the  jurisdic- 
tion of  the  court,  and  that  the  petition  does  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action. 


■wer. 


s  of  pfo.  Sbc.  99.  When  a  demurrer  is  sustained,  on  the  ground  of  mis- 
mwr«riiiiuiiied  joinder  of  several  causes  of  action,  the  court,  on  motion  of  the 
plaintiff,  shall  allow  him,  with  or  without  costs,  in  its  discretiou, 
to  file  several  petitions,  each  induding  such  of  said  causes  of 
action  as  might  have  been  joined ;  and  an  action  shall  be  docketed 
for  each  of  said  petitions,  and  the  same  shall  be  proceeded  in 
without  further  service. 

Sec.  100.  The  defendant  may  demur  tio  one  or  more  of  tho 
several  causes  of  action  stated  in  the  petition,  and  answer  to  the 
residue.  ^         , 
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Chapibb  4.    Answer. 
Skc.  101.  The  answer  shall  oontain :  Firsi,  A  general  or  spe-  ^^Zfl 
eific  denial  of  each  material  allegation  of  the  petition  controverted 
by  the  defendant.     Second,  A  statement  of  any  new  matter  con- 
stituting a  defence,  counter-claim  or  set-oflf,  in  ordinary  and  con- 
cise language,  and  without  repetition. 

Sbc.  102.  The  defendant  may  set  forth,  in  his  answer,  as  2Sl?«^i*it. 
many  grounds  of  defence,  counter-claim  aod  set-off  as  he  may 
have,  whether  they  be  such  as  have  been  heretofore  denominated 
legal  or  equitable,  or  both.  Each  inust  be  separately  stated  and 
numbered,  and  they  must  refer,  in  an  intelligible  manner,  to  the 
causes  of  action  which  they  are  intended  to  answer. 

Sbc.  108.  The  counter-claim  mentioned  in  the  last  section  ^^^•i**^'- 
must  be  one  existing  in  favor  of  a  defendant  and  against  a  plain- 
tiff, between  whom  a  several  judgment  might  be  had  in  the  action, 
and  arisiug  out  of  the  contract  or  transaction  set  forth  in  the 
petition  as  the  foundation  of  the  plaintiff's  claim,  or  connected 
with  the  subject  of  the  action. 

Sbc.  104.  If  the  defendant  omit  to  set  up  the  counter-claim  S?}JS?^^^*' 
or  set-off,  he  cannot  recover  costs  against  the  plaintiff  in  any 
subsequent  action  thereon ;  but  this  section  shall  not  apply  to 
causes  of  action  which  are  stricken  out  of  or  withdrawn  from  the 
answer,  as  provided  in  sections  one  hundred  and  five  and  one 
hundred  and  twenty-nine. 

Sbc.  105..  When  it  appears  that  a  new  party  is  necessary  to  ^gft^^tmvw 
a  final  decision  upon  a  counter-claim,  the  court  may  either  per- 
mit the  neiw  party  to  be  made  by  a  summons,  to  reply  to  the 
counter-claim,  or  may  direct  the  oounter-»claim  ta  be  stricken  out 
of  the  answer,  and  made  tlie  subject  of  a  separate  action.   . 

Sbo.  106,  A  set-off  can  only  be  pleaded  in  an  action  founded  ]y»\'j;jU'  »*y 
on  contract,  and  must  be  a  cause  of  action  arising  upon  contract 
or  ascertained  by  the  decision  of  thcf  court. 

Sbc.  107.  When  it  appears  that  a  new  party  is  necessary  to  a  when  mw  pmij 
final  decision  upon  the  set-off,  the  court  shall  permit  the  new 
party  to  be  made,  if  it  also  appear  that,  owing  to  the  insolvency 
or  non-residence  of  the  plaintiff,  or  other  cause,  the  defendant 
will  be  in  danger  of  losing  his  claim,  unless  permitted  to  use  it 
as  a  set>off. 

*  Sbc.  108.  When  cross  demands  have  existed  between  persons  ^;^f^^^^' 
under  such  circumstances,  that  if  one  had  brought  an  action 
against  the  other,  a  counter-claim  or  set-off  could  have  been  set   ^  Jl^  ^   .• 
up,  neither  can  be  deprived  of  the  benefit  thereof  by  the  assign-      | 
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ment  or  death  of  the  other ;  but  the  two  demands  muBt  be  deemed 
compensated  so  far  as  they  equal  eadi  ethw. ' 

S!fff!?VSrii.  Sbc.  109.  The  guardian  of  an  infant  or  person  of  an  unsdund 
mind,  or  attorney  for  a  person  in  prison,  shall  deny,  in  £he 
answer,  all  the  material  allegations  of  the  petition  prejudicial  to 
such  defendant. 

OHArrBR  5.     Reply. 

lupij oniyiotev.  Skc.  110.  There  shall  be  no  reply,  except  upon  the  allegation 
of  a  counter-claim  or  set-off^  in  the  answer. 

VftTMfijto  Mv  Sec.  111.  When  the  answer  contains  new  matter,  constituting 
a  counter-claim  or  set-off,  the  plaintiff  may  reply  to  such,  new 
matter,  denying,  generally  or  specifically,  each  allegation  con- 
froyerted  by  him,  and  he  may  allege,  in  ordinary  and  concise  lan- 
guage aQd  without  repetition,  any^  new  matter  not  inconsistent 
with  the  petition,  constituting  a  defense  to  such  new  matter  in 
the  answer ;  or  he  may  demur  to  the  same  for  insufficiency, 
stating,  in  his  demurrer,  the  grounds  thereof ;  and  he  may  demur 
to  one  or  more  of  such  defences  set  up  in  the  answer,  and  r^ply 
to  the  residue. 

wuateftn^Mii  Sec.  112.  If  the  reply  of  the  plaintiff,  to  any  defence  set  up 
"by  the  answer,  be  insufficient,  'the  defendant  may  demur  thereto, 
stating  tlie  grounds  of  such  demurrer. 

Chapter  VI.     Oeneral  Ruka  qf  Pleading. 

SSlr*t3wrt*  ^*^*  ^^^'  The  answer  or  demurrer^  by  the  defendant,  shall  be 
to  b«flf«4.  £|0|j  within  twenty  tiays  after  the  day  on  whieh  the  summons  is 
returnable;  the  reply  et  denmir^,  by  the  plaintiff,  shall  be  filed 
within  thirty  days  after  the  day  on  which  the  summonB  was  ttade 
returnable.  The  demilnto  by  the  defendant,  to  the  reply  ol  ibe 
plaintiffi  shall^be  filed  within  iorty  days  after,  the  day  on  which 
the  sumBions  waa  made  returnable.  » 

SfJiUiiSp**      ^"^-  ^^*'  T^^  <^(Asiy  or  any  judge  thereof  in- vacation,  may, 
■•'*■**"••       in  his  discretion,  i^<],upon  sHch  terms  as  may  be  jUBt,  allow  an 
answer  or  reply  to  be. made,  cht  otW  act  to  be  done,  after  (ke 
time^limited  by  this  4u:t,  or,  by  an  order,  enlarge  suoh  time. 
xutk«tisa«4.       Sko.  115.  Erery  pleading,  in  a  court  of  record,  must  be  sub- 
scribed by  the  party  or  his  attorney. 

^JlrPj*liU.      ^^^'  ^^^'  Every  pleading  of  fact  must  be  verified  by  the 
^^  affidavit  6f  the  party,  his  ligent  or  attbmey.    A  pleading,  veri- 

fied as  herein  required;  shall  not  be  used  against  a  party  in  ai^y 
^  "^  ^'•^'fc^^  criminal  prosecution,  or  action,  t>r  proceedings  for  a  penalty  or 
^^1       forfeiture,  ss  proof  of  a  fact  admitted  or  alleged  in  such  plead- 
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ing,  and  sach  verifiaation  shall  not  loake  other  or  greater  proof 
necessary  on  the  side  of  the  adyerse  party. 
.Sbc.  117.  The  Terification  mentioned  in  the  last  section  shall  wh«ot«ri«eftuoa 

Ml  Mq«ltt4. 

not  be  required  to  the  answer  of   a  guardian  defending  for  an  >^  #^ 

infant  <»  person  of  unsound  mind,  or  a  person  imprisoned,  nor  ^^  J  ^  ^^ 
in  any  case  where  the  admission  of  the  trutlji  of  a  fact  stated  in  i^  mto^M^ 
the  pleading  might  aubject  the  party  to  a  criminal  or  penal  pro-  ' 

aecution, 

Sbc.  118.  If  there  be  several  persons  united  in  interest  and  u^mkdimrtjT 
pleading  together,  the  affidavit  may  be  made  by  any  one  of  such  ^  q^ 
paicies. 

JSbc.  119.  The  affidavit  shall  be  sufficient  if  it  state  that  the  ,TS!3JSl**'" 
^ant  believes  the  facts  stated  in  the  pleading  to  be  true.  ^  * 

Sbc.  120.  In  all  cases  where  the  party  pleading  is  a  non-resi-  J4£J,"'i*'*i*JJ*' 
derit  of  the  county  in  which  the  action  is  brought,  or  if  he  shall  *^*** 
be  absent  from  the  county  where  the  pleading  is  filed,  an  affidavit, 
miule  before  filing  the  pleading,  stating  the  substance  of  the  facts       ^  c   , 
afuirwards  inserted  in  the  pleading,  shall  be  a  sufficient  verifica-  ^  i 

iion.     Such  affidavit  shall  be  filed  with  the  pleading  intended  to      y 
be  verified  thereby.  *  ^,  .  ;. 

Sbc  121.  The  affidavit  verifying  pleadings  may  be  made  be-  ^^tKliV&^: 
foi  e  any  person  before  whom  a  deposition  might  be  taken,  and  ■•■^•^^•;  -. 
must  be  signed  by  the  party  making  the  same,  and  the  officer  .  ^.  a  , 
before  whom  the  same  was  taken,  shall  certify  that  it  wad  swom^^.  ^  %  ^ 
to  or  affirmed  before  him,  and  signed  in  his  presence.  The  certi-  *\  "  I 
fic:Lte  of  sueh  officer,  signed  officially  by  him,  shall  be  evidence  o 

that,  the  affidavit  was  duly  made,  that  the  name  of  the  officer  was 
written  by  himself,  and  that  he  was  such  officer. 

Sbc.  122.  The  verification  of  the  pleading  does  not  apply  to  SS7»ppirM.  ^ 
Ae  amount  claimed,  except  in  actions  founded  on  contracts,  ex-  •^  d 
press  or  implied,  for  the  payment  of  money  only. 

Sbc.  128.  When  the  affidavit  is  made  by  the  agent  or  attorney,  I2uJ£Jf»5? 
it  must  set  forth  the  reason  why  it  is  not  made  by  the  party  him-  •«•**•' •^^''^^J^ 
self.     It  can  be  made  by  the  agent  or  attorney,  only — ^First, 
When  the  facts  are  within  the  personal  knowledge  of  the  agent  or    JK 
attorney.     Second,  When  the  plaintiflf  is  an  infant,  or  of  un- 
sound mind,  or  imprisoned.    Third,  When  the  pleading  to  be 
verified  is  founded  upon  a  written  instrument  for  the  payment  of 
money  only,  and  such  instrument  is  in  the  possession  of  the 
agent  or  attorney.     Fourth,  When  the  party  is  not  a  resident 
ef .  or  is  absent  from  the  county. 

Sbc.  124.  In  the  construction  of  any  pleading,  for  the  pur*  ubMialTMutra- 
pose  of  determining  its  effect,  its  allegations  shall  be  liberally    '^ 
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construed,  with  a  view  to  sabstantial  jostioe  between  the  parties. 
Fieuonsaboiuhd      Sec.  125.  All  fictionBjn  pleadings  are  abolished. 

THienotitote  Sbc.  126.  Tho  title  of  a  cause  shall  not  be  changed  in  any  of 


^     ehaaged, 


f-s  *^  its  Stages. 


jMt.o«t»       Sbc.  127.  If  the  action,  counter-claim  or  set-off  be  founded 

^  *    on  account  or  on  a  note,  bill  or  other  written  instrument,  as 

evidence  of  indebtedness,  a  copy  thereof  must  be  attached  to 

and  filed  with  the  pleading.     If  not  so  attached  and  filed,  the 

•  reason  thereof  must  be  shown  in  the  pleading. 

R«SlB'd«^iii*i.       Sbc.  128.  If  redundant  or  irrelevant  matter  be  inserted  in  any 

tor  to  b*  Btriekott  v 

•■*•  pleading,  it  may  be  stricken  out,  on  motion  of  the  party  preju- 

^  f.  diced  thereby  ;  and  when  the  allegations  of  a  pleading  are  so  in- 

definite and  uncertain  that  the  precise  nature  of  the  charge  or 
defence  is  not  apparent,  the  court  may  require  the  pleading  to  be 
made  definite  and  certain  by  amendment. 

Seo.  129.  The  court,  at  any  time  before  the  final   submission 
of  the  cause,  on  motion  of  the  defendant,  may  allow  a  counter-, 
claim  or  set-ofi*,  set  up  in  the  answer  to  be  withdrawn,  and  the 
same  may  become  the  subject  of  another  action  ;  on  motion  of 
either  party,  to  be  made  at  the  time  such  counter-claim  or  set-off 
is  withdrawn,  an  action  on  the  same  shall  be  docketed  and  pro- 
ceeded in,  as  in  like  cases  after  process  served  ;  and  the  court 
tt  9  a^shall  direct  the  time   and  manner  of  pleading  therein.     If  an 
'  t «   ^      action  be  not  so  docketed,  it  may  afterwards  be  commenced  in 
«        J?       the  ordinary  way. 

jfumwof  piMd-      Sbc.  130.  In  pleading  a  judgment,  or  other  determination  of 
I  a  Judgment.    ^  qq^j^^  or  oflSccr  of  spccial  jurisdiction,  it  shall  be  suflScient  to 
1  State  that   such  judgment  or  determination  was  duly  given  or 

^  €>*  J^fitde.     If  such  allegation  be  controverted,  the  party  pleading 
must  establish,  on  the  trial,  the  facts  conferring  jurisdiction. 
nuiiMt^f  Sbc.  131.  In  pleading  the  performance  of  conditions  prece- 

•niMM.  j^^^  ^^  ^  contract,  it  shall  be  sufficient  to  state  that  the  party 

duly  performed  all  the  conditions  on  his  part,  and  if  such  allega- 
M       tion  be  controverted,  the  party  pleading   must  establish,  on  the 
o^>^     trial,  the  facts  showing  such  performance. 
coptr«fietH>ffto       Sbc.  132.  In  an  action,  counter-claim  or  set-off,  founded  upon 
T«rMpJt7.        an  account,  promissory  note,  bill  of  exchange  or  other  instru- 
ment, for  the  unconditional  payment  of  money  only,  it  shall  be 
sufEcient  for  a  party  to  give  a  copy  of  the  account  or  instrument, 
with  all  credits,  and  the  endorsements  thereon,  and  tp  state  that 
_  there  is  due  to  him,  on  such  account  or  instrument,  from  the  ad- 
verse party,  a  specified  sum,  which,  he  ^d^mgmrith  interest 
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When  others  than  Ihe  makers  of  a  promissory  uote  or  the  ac- 
ceptors of  &  bill  of  exch&Dge  are  parties  in  the  action,  it  shall 
be  necessajry  to  state,  also,  the  kind  of  liability  of  the  several 
parties,  and  the  facts,  as  they  may  be,  which  fix  their  liability* 

Sbc.  183.  In  pleading  a  private  statute,  or  a  right  derived  ^'^^^^'^J^ 
therefrom,  it  shall  be  sufficient  to  refer  to  such  statute  by  its  ^«^y^^^*- 
title,  and  the  day  of  its  passage,  and  the  court  shall  thereupon 
take  judicial  notice  thereof. 

Sbc.  134.  In  an  action  for  libel  or  slander,  it  shall  be  suf-  ^•**L»**t** 
ficient  to  state  generally,  that  the  defamatory  matter  was  pub- 
lished or  spoken  of  the  plaintiff^;  and  if  the  allegation  be  denied, 
the  plaintiff  must  prove,  on  the  trial*,  ^he, facts,  showing  that  the 
defamatory  matter  was  published  or  spok^^pf  him. 

Sec  135.  In  the  actions  mentioned  ih^thejast  section,  the  Tmihof  th•»»t- 
/     .   /.  ■  tcr  ma/ bestatc4. 

defendant  may  allege  the  truth  of  the  matter'^charged  as  de- 
famatory, and  may  prore  the  same,  and  any  mitigating  circum- 
stances, to  reduce  the  amount  of  damages,  or  he 'Imay .prove 
either.  '  •!  V  • ". 

Sec.  136.  In  an  action  for  the  recovery  of  real  property,  it  ^j^'^j"**  •' 
shall  be  described  with  such  convenient  certainty  as  will  enable  ;•;•  *■ 
an  ofiScer,  holding  an  execution,  to  identify  it. 

Sec.  137.  Every  material  allegation  of  the  petition,  not  con-  MAturiaoteoA- 
troverted  by  the  answer,  and  every  material  allegation  of  new  ^^^^ "  *'»•• 
matter  in  the  answer,  constituting  a  counter-claim  or  set-off,  Act    . 
controverted  by  the  reply,  shall,  for  the  purposes  of  the  action, 
be  taken  as  true,  but  die  allegation  of  new  matter  in  the  answer, 
not  relating  to  a  counter-claim  or  set-off,  or  of  new  matter  in 
the  reply,  shall  be  deemed  to  be  controverted  by  the  adverse 
party,  as  upon  a  direct  denial  or  aroidance,  as  the  case  may  re- 
quire.    Allegations  of  value,  or  of  amount  of  damage,  shall 
not  be  considered  as  true,  by  failure  to  controvert  them. 

Sec.  138.  A  material  allegation,  in  a  pleading,  is  <me  essen-  ^^J^^^^^^^^*" 
tial  to  the  claim  or  defence,  which  could  not  be  stricken  from  the 
pleading  without  leaving  it  insufiicient.  /  ^ 

Sbc.  189.  Neither  presumptions  of  law,  nor  matters  of  which  pr«ra»p£^  9i\ 
judicial  notice  is  taken,  need  be  stated  in  the  pleading.  *  Y^ 

Sbc  140.  That,  if  an  original  pleading  be  lost,  or  withheld 
by  any  person,  the  court  may  allow  a  copy  thereof  to  be  substi- 
tuted. 

Chapter  7.     Mistakes  in  Pkading  and  ^mendmenis. 
Sec  141.  No  variance,  between  the  allegation  in  a  pleading  r*ruu«Af  b«. 
and  the  proof,  is  to  be  deemed  material  unless  it  hare  actually  ^SSu"*^ 
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misled  the  adverse  party  to  his  prejudice,  in  maintaining  his  »c* 
tion  or  defence  apon  the  merits.  Whenever  it  is  alleged  that  a 
party  has  been  so  misled,  that  fact  must  be  proved  to  the  satis* 
faction  of  the  court,  and  it  must  also  be  shown  in  what  respiH^ 
he  has  been  misled,  and,  thereupon!,  the  court  may  order  the 
pleading  to  be  amended,  upon  snch  terms  as  may  be  just. 

crartmftjdifMt  Ssc.  142.  When  the  variance  is  not  material,  as  provided  in 
'  the  last  section,  the  court  may  direct  the  fact  to  be  found,  !ic- 
cording  to  the  evidence,  and  may  order  an  immediate  ameiid- 
ment,  without  costs. 

niivMof  »mf.  gj^j^  J43  -vyiien,  however;. the' allegation  of  the  claim  or  de- 
fence, to  which  the  proof  Is  directed,  is  unproved,  not  in  some 
particular  or  parti culara'  only,  but  in  its  general  scope  and  mean- 
ing, it  is  not  ^0  6e  deemed  a  case  of  variance  within  the  last  nvo 
scctionsj^bul' a  failure  of  proof. 

"oB.  *"**"*  ^**"  Sec;.  li4.  The  plaintiff  may  amend  his  petition  without  leave, 
at'an^  time  before  the  answer  is  filed,  without  prejudice  to  the 
.  proceedings;  but  notice  of  such  amendment  shall  be  served 
upon  the  defendant  or  his  attorney,  and  the  defendant  shall  have 
:^  the  same  time  to  answer  or  demur  thereto  as  to  the  original  pe- 
tition. 

Ji^;  "•"**•*•'  Sbo.  145.  At  any  time  within  ten  days  after  the  demurrer  is 
fitod,  the  adverse  party  may  amend,  of  course,  on  payment  of 
costs  since  filing  the  defective  pleading.  Notice  of  the  fili-g 
of  an  amended  pleading  shall  be  forthwith  served  upon  the  otKer 
party  or  his  attorney,  who  shall  have  the  same  time  thereafter  to 
answer  or  reply  thereto,  as  to  an  original  pleading. 

i)«a«mr  oT«r-  Sbc.  146.  Upou  a  demuTTer  being  ovenruled,  the  party  who 
demurred  may  answer  or  reply,  if  the  court  be  satisfied  that  be 
has  a  meritorious  claim  or  defence,  and  did  not  demur  for  delay. 

nreHmajKiiow       Sbc.  147.  The  court  may,  before  or  after  judgment,  in  fur- 

^d**mS*'  *"*'  therwice  of  justice,  and  on  such  terms  as  may  be  proper,  amend 

^  \         any  pleading  or  proceeding,  by  adding  or  striking  oat  the  name 

/-   V  of  «^ny  party,  or  by  correcting  a  mistake  in  the  name  of  a  party, 

\^  or  by  inserting  other  allegations  material  to  the  case,  when  the 

amendment  does  not  change  substantially  the  claim  or  defence. 

xrron  to  u  dit-      Sbc.  148*  Tho  couTt,  in  every  stage  of  an  action,  must  diM-e- 

mrtafl««tTifhto.*  gard  any  error  or  defect  in  the  pleadings  or  proceedings  which 
does  not  afiect  the  substantial  rights  of  the  adverse  party,  and  no 
judgment  shall  be  reversed  or  affected  by  reason  of  such  erroi  or 
defect. 

whea  %iTem         Sbo.  149.  I£  tho  demuTTer  be  sustained,  the  adverse  parly  ma^ 
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Sbc  l&O,  Wh6D  either  party  shall  amend  any  pleading  or  pro**  ^SlS!^^ 
qaedifig,  and  the  eo^t  ahall  bie.»atiifiedy  by  lAdavit  or  oth«- 
wi9e,  that  the  adverse  party  ooqld  Bot  be  rea^y  £or  tried  in  con- 
seqoence  thereof^  a  contuiuaQoe  may  be  g/^^^  to  some  day  in 
term,  or  to  another  t^na  of  the  court* 

Sbo.  151.  When  Ijhe  plaintiff  shall  be  ignorant  ef  the  name  of  f£;i£SSi7^{^ 
a  defendant,  saeh  defendant  may  be  designated  in  any  pleadii^;  ''"^*' 
or  proceeding,  by  jSfiy  name  and  deaeriptioa,  aad  when  his  true 
Bame  is  disooverpd,  the  pleading  or  proeaeding  may  be  amended 
accordingly.    The  pkantilf,  in  snch  casie,  mnst  slMe  in  the  Tcrifi- 
oatien  of  bis  petition,  that  he  conld  not  asoertain  the  tme  name^ 
and  the  cfnmmons  miist  contain  the«words,  ^ 'real  name  ilnknown," 
and  a  copy  thereof  must  be  served  personally  upon  the  drfendaat. 
.  Sbc.  Id2.  Either  party  may  be  allowed,  on  liotice,  and  on  ^pi^iH^tiOj' 
snch  terms,  as  to  costs,  as  the  ^onrt  may  prescribe,  to  file  a  sap-     ""^^ 
pkmental  pedtion,  answ^  or  reply,  alleging  facts  material  to  the 
oaee,  occnrring  aftei'  the  f onn«^  petition,  answer  or  reply. 

Sbo.  168.  Whenever  two  or  mere  actions  are  pending  in  the  SSSlf'"**  *' 
same  court,  which  might  have  been  joined,  the  defendant  may, 
on  motion  and  notice  to  the  adverse  party,  require  him  to  show 
caase  why  the  same  shall  not  be  consolidated,  and  if  no  cause  be 
shown,  the  said  several  actions  shall  be  consolidated. 

Sbc.  164.  The  order  for  consolidation  majj  be  made  by  the  gj**  **'•*•• 
court,  or  by  a  judge  thereof,  in  vacation. 

TITLE  Vm. 

mOVXSIONAL  RBIOiBIBB. 

Gbaptbr  1.     Arrest  and  BaU, 

Sec.  155.  A  defendant  in  a  civil  action  can  be  arrested,  before  of  »rr«it. 
and  after  judgment,  in  the  manner  prescribed  by  thi^  code',  and 
not  otherwise ;  but  this  provision  does  not  apply  to  proceedings 
for  contempt ;  nor  does  it  apply  to  actions  or  judgments  prose* 
cuted  in  the  name  of  the  Territory  of  Kansas  to  recover  fines  or 
penalties  for  crimes,  misdemeanors  or  offences. 

Sbc.  156.  An  order  for  the  arrest  of  the  defendant,  shall  be  ord«ro<amti 
made  by  the  clerk  of  the  court,  in  which  the  action  is  brought,  "iJ*'^^* 
when  there  is  filed  in  his  office  an  affidavit  of  the  plaintiff,  his 
authorized  agent  or  attorney,  made    before  any  judge  of  any 
court  of  the  Territory,  or  clerk  thereof,  or  justice  of  the  peace, 
stating  the  nature  of  the  plaintiff's  claim;  that  it  is  just,  and  the 
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amount  thereof,  «a  nearly  as  may  be;  and  efltablidhing  oiie  or 
more  of  the  following  particulars :  First,  That  tiie  defendant 
has  remoyed,  or  begun  to  remove  ^nj  of  his  property  out  of  the 
jurisdiction  of  the  court,  with  intent  to  d^&aud  his  cr^torS) 
Second,  That  he  has  began  to  convert  his  property,  or  a  part 
thereof,  into  money,  for  the  purpose  of  plaeing  it  beyond  the 
reach  of  his  creditors.  Third,  That  he  has  property,  or  rights 
of  action,  which  he  fraudulently  conceals.  Fourth,  That  he  has 
assigned,  removed,  or  disposed  of,  or  has  began  to  dispose  of  his 
property,  or  a  part  thereof  with  intent  to  deMud  his  creditors. 
Fifth,  That  he  fraudulently  contracted  the  debt,  or  incurred  the 
obligation,  for  which  suit  is  about  to  be,  or  has  been  brought. 
The  affidavit  shall  also  contain  a  statement  of  the  facts  claimed* 
to  justify  the  belief  in  the  existence  of  one  or  more  of  the  above 
particulars. 
s«eorit7t«iM  Sbc.  157.  The  order  of  arrest  shall  not  be  issued  by  the  clerk, 

^Twbrpi  n     ^^^jj  ^^^^  ^^  ^^^^  executed,  by  pne  or  more  suffidient  sureties 

of  the  plaintiff,  a  written  undertaking  to  die  effect,  that  the  plain- 
tiff shall  pay  to  the  defendant  all  damages  which  he  may  sustain 
by  reason  of  the  arrest,  if  the  order  be  wrongfully  obtained,  not 
exceeding  double  the  amount  of  the  plaintiff's- claim  stated  in  the 
affidavit. 
ordtraayM-  Sbc.  158.  Tho  ordcT  may  be  made  to  accompany  the  sum- 
nons.  mons,  or  at  any  time  afterwards,  before  judgment, 

ordtref  ATCMfc  Skc.  159.  Tho  Order  of  arrest  shall  be  addressed  and  delivered, 
KJrittiu'iUu  T^ith  a  copy  of  the  affidavit,  to  the  sheriff;  the  order  shall  state 
the  names  of  the  parties,  the  court  in  which  the  action  is  brought, 
and  the  amount  of  the  plaintiff's  claim  specified  in  the  affidavit, 
and  shall  require  the  sheriff  to  arrest  the  defendent,  and  hold  him 
to  bail  in  double  the  sum  stated  in  the  affidavit,  and  to  make  re- 
turn of  the  order  on  a  day  to  be  named  therein^  with  the  under- 
taking of  the  bail,  if  any  be  given. 
ii«tiira*f  «rdtr.  Sbc.  160.  The  return  day  of  the  order  of  arrest,  when  issued 
at  the  commencement  of  the  suit,  shall  be  tho  same  as  that  of  the 
summons ;  when  issued  afterwards,  it  shall  be  fifteen  days  after 
it  issued. 
How  thMiffthau  Sbc.  161.  The  sheriff  shall  execute  the  order  by  arresting  the 
defendant,  and  delivering  to  him  a  copy  thereof,  and  of  the  affi- 
davit. If  the  defendant  cannot  be  found  before  the  return  day, 
the  plaintiff  shall  be  entitled  to  further  orders,  without  another 
affidavit  or  undertaking  until  the  defendant  is  arrested ;  but 
orders  of  arrest  shall  not  be  issued  to  any  other  than  the  countjy 
in  which  the  action  is  brought. 
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Sbg.  162.  The  defendant,  when  arrested,  shall  be  committed  commit  to  j«u. 
bj  the  sheriff  to  the  jail  of  the  conntj,  and  kept  in  custody  until 
discharged  by  law. 

Sbo.  168.  The  defendant  may,  before  or  after  giving  bail,  {«••>»*'••  •»•» 
deposit  in  the  hands  of  the  shmff,  or  in  court,  the  amiount  of 
money  mentioned  in  Ihe  order  of  arrest ;  whereupon  he  shall  be 
discharged,  or  his  bail,  if  any  be  given,  shall  be  released. 

Sbc.  164.  The  sheriff  shall  pay  into  court  the  money  received  g*SSt**  '*'  *** 
by  him  in  lieu  of  bail.    If  received  in  vacation,  he  shall  pay  it 
in  on  the  first  day  of  the  next  term ;  if  received  during  a  term, 
he  shall  pay  it  in  immediately. 

Sbc.  165.  The  court  shall  make  proper  orders  for  the  safe  £?;Sc? '  "'* 
keeping  of  money  deposited  in  lieu  of  bail.     It  may  direct  the 
sheriff  to  keep  the  money,  and  after  final  judgment  in  the  action, 
shall  order  it  to  be  paid  to  the  party  entitled  thereto,  according 
to  the  result. 

Sbc.  166.  Money  so  deposited  with  the  sheriff,  in  lieu  of  bail,  S^/iLiimt^ 
or.  directed  by  the  court  to  be  kept  by  him,  shall  be  held  upon 
his  ofiicial  responsibility ;  and  he  and  his  sureties  shall  1)e  liable, 
and  may  be  proceeded  against  for  any  default  in  relation  there- 
to, as  in  other  cases  of  delinquency. 

Sec.  167.  Bail  may  be  given  by  the  defendant  on  his  arrest,  J^i*|J,Jf'  ^"^ 
or  at  any  time  afterwards,  before  judgment.  It  shall  be  done 
by  causing  one  or  more  sufficient  sureties  to  execute  a  written 
undertaking  to  the  plaintiff,  in  the  presence  of  the  sheriff,  to  the 
effect  that,  if  judgment  shall  be  rendered  in  the  action  against 
the  defendant,  he  will  render  himself  amenable  to  the  process  of 
the  court  thereon.  The  undertaking,  when  accepted,  shall  be 
returned  to  the  clerk's  office,  and  the  defendant  discharged. 

Sec.  168.  The  plaintiff  or  his  attorney,  may  object  to  the  bail  SSunSIdiiJI? 
for  insufficiency,  at  any  time  within  ten  days  after  the  undertak- 
ing has  been  given.  Within  such  time,  he  shall  serve  upon  the 
sheriff  a  written  notice  that  he  does  not  accept  the  bail,  or  he 
shall  be  deemed  to  have  accepted  it,  and  the  sheriff  shall  be  ex* 
onerated  from  liability.  When  the  undertaking  is  given  after 
return  of  arrest,  the  plaintiff  shall  have  notice  thereof. 

Sbc.  169.  On  the  receipt  of  such  notice,  the  sheriff  or  de-  j««tifeati«ft  *< 
fendant  may,  within  ten  days  thereafter,  give  to  the  plaintiff,  or 
his  attorney,  notice  in  writing  of  the  justification  of  the  same  or 
other  bail,  before  a  judge  or  clerk  of  the  court  in  which  the 
action  is  brought,  a  probate  judge,  or  justice  of  the  peace,  at  a 
specified  time  and  place ;  the  time  to  be  not  less  than  five^  nor 
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more  than  ten  days  thoreaftcr.  In  case  other  bail  be  given,  there 
moat  be  a  new  undertaking. 

Sec.  170.  For  the  purpose  of  justification,  each  of  the  bail 
must  attend  before  the  proper  officer,  at  the  time  and  place  men- 
tioned, and  may  be  examined  on  oath  or  affirmation  touching  his 
sufficiency,  in  such  manner  as  tho  officer  may  think  proper. 

wiMBfemftdni-  Sbc.  171.  If  the  officcr  find  the  bail  sufficient,  he  shall  endorse 
his  allowance  on  the  undcitaking  and  cause  the  same  to  be  filed 
with  the  clerk,  and  tho  sheriff  shall  theioupon  be  discharged  from 
liability. 

wi»«iisb«rii  lu-  Sec.  172.  After  being  arrested,  if  the  defendant  escapes  or  be 
rescued,  or  bail  be  not  taken,  or  be  adjudged  insufficient,  or  a 
d^osit  be  not  made,  the.  sheriff  shall  be  liable  as  bail.  But  he 
may  discharge  himself  from  liability  by  putting  in  sufficient  bail 
at  any  time  before  judgment. 

R«t«rii Bot  foona  Sbc.  173.  The  return  of  *'not  found,"  upon  an  execution 
against  the  body  of  the  defendant  shall  be  necessary  to  fix  the 
liability  of  the  sheriff  as  bail,  which  liability  shall  be  the  amount 
of  the  judgment,  interest  and  costs.  This  liabjlity  shall  be  en* 
forced  only  in  a  separate  action  against  him,  or  against  him  and 
his  sureties  on  his  official  bond,  as  in  other  cajses  o£  delinquency. 

B|aiiiAU«u  Sec.  174.  The  bail  adjudged  insufficient,  shall  be  liable  to  the 

sheriff  for  the  damages  he  may  sustain  by  reason  of  such  insuf- 
ficiency. 

Howiubiiuy  Sec.  175.  The  liability  of  the  bail  shall  be  fixed  in  the  manner 

provided  in  section  one  hundred  and  seventy-three,  for  fixing  the 
liability  of  the  sheriff  as  bail,  and  the  bail  can  be  proceeded  against 
in  an  action  only. 

Kiirr«Bd«r  of  de-       Sec.  176.  A  suiTcndor  of  the  defendant  to  the  sheriff  of  the 

•hftrgebaii.  couuty  in  which  he  was  arrested,  with  a  delivery  of  a  certified 
copy  of  the  undertaking  of  the  bail,  whether  such  surrender  be 
made  by  the  defendant  himself,  or  by  his  bail,  shall  discharge 
the  bail.  Such  surrender  may  be  made  at  any  time  before  the  re- 
turn day  of  the  summons  in  an  action  against  the  bail.  The 
sheriff  shall  give  to  the  bail  a  written  acknowledgment  of  the 
surrender,  and  hold  the  defendant  in  his  custody,  upon  said  copy 
of  the  undertaking  of  the  bail,  as  upon  an  order  of  arrest.  On 
the  production  of  the  sheriff's  acknowledgment  of  the  surrender 
to  the  clerk  of  the  court,  an  exoneration  of  the  bail  shall  be 
entered  on  his  undertaking. 

Sec.  177.  For  the  purpose  of  surrendering  the  defendant,  the 
bail,  at  any  time  or  place,  before  he  is  finally  charged,  may  him- 
self arrest  him,  or  by  a  written  authority,  endorsed  on  a  certified 
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copy  of  the  undertaking,  may  empower  any  person  of  saitable 
age  and  discretion,  to  do  so. 

Sbc.  178.  The  bail  will  be  exonerated  by  the  death  of  the  bui  Moa«raM. 
defendant,  or  his  imprisonment  in  a  State  prison,  or  by  his  legal 
discharge  from  the  obligation  to  surrender  himself  amenable  to 
the  process  of  the  court,  or  by  his  surrender  to  the  sheriff  of  the 
county  in  which  he  was  arrested  in  execution  thereof,  within  the 
time  fixed  in  section  one  hundred  zxii  seventy-six,  or  within  such 
further  time  as  the  court,  in  which  the  action  is  pending,  may 
allow.  . 

Sbc.  179.  If  money  be  deposited  by  the  defendant  on  his  dis-  BftU«haM«4.  '  ^ 
charge,  bail  may  be  given  and  justified  upon  notice  as  prescribed 
in  section  one  hundred  and  sixty- nine,  at  any  time  before  judg-> 
ment ;  and  tho'eupon  the  court,  in  which  the  action  is  brought, 
oa  being  satisfied  that  the  bail  has  been  given  and  adjudged  suf- 
ficient, shall  direct  that  the  money  deposited,  be  refunded  to  the  ' 
defendant,  and  it  must  be  refunded  accordingly. 

Sec.  180.  If,  at  any  time  before  or  after  judgment  against  the  S!J^'"«*** 
bail,  proceedings  in  error  are  commenced,  on  the  judgment  against 
the  principal,  in  the  suit  in  which  their  undertaking  was  taken, 
the  court  may,  on  motion,  stay  proceedings  against  such  bail,  for 
a  reasonable  time,  on  their  paying  all  the  cosia  that  have  accrued 
ajj^ainst  them ;  and  if,  on  such  proceedings,  the  judgment  against 
the  principal  shall  be  reversed,  and  the  principal  discharged  from 
said  suit,  the  bail  shall  be  discharged  from  the  undertaking. 

Sec.  181.  A  defendant  arrested  may,  at  any  time  before  the  Appu-»umtw 

•*  "  order  t«  Ta«a*». 


justification  of  the  bail,  apply )  on  motion,  to  the  court  in  which 
the  suit  IB  brought,  if  in  session,  and  in  vacation,  to  a  judge 
thereof,  to  vacate  the  order  of  arrest,  or  to  reduce  the  amount  of 
the  bail.  Reasonable  notice  of  such  motion  must  be  given  to  the 
plaintiff. 

Sec.  182.  If  the  motion  be  made  upon  afiidavits  on  the  part  of  ri^Mismaj 
the  defendant,  but  not  otherwise,  the  plaintiff  may  oppose  the 
same,  by  affidavits  or  other  evidence,  in  addition  to  that  on  which 
the  order  of  arrest  was  made. 

Sec.  183.  Any  person  causing  another  to  be  committed  to  jail,  pi*i«^irujw« 
under  the  provisions  of  this  chapter,  shall  be  liable,  in  the  first 
instance,  for  the  jail  fees,  and  shall,  if  required  by  the  jailor, 
pay  such  fees  weekly,  in  advance ;  and  such  fees,  so  paid,  shall 
be  a  part  of  the  costs  of  the  case. 

GHAPTXft  2.     Replevin  of  Property. 
Sbc.  184.  The  plaintiff,  in  an  action  to  recover  the  possession 
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Sam^imSSiuto  ^^  specific  personal  property,  may  at  the  commencemeiit  of  the 

^oiMMioa,  g^j|.  Qjp  j^|.  3^Qy  jjmg  before  answer,  claim  the  immediate  delivery 
of  such  property,  as  provided  in  this  chapter. 

Order  for  doiiTorj      Seo.  185.  An  ordcr  for  the  delivery  of  property,  to  the  plain* 

whoi/*  *' '  tiff,  shall  be  made  by  the  clerk  of  Ae  court  in  which  the  action 
is  brought,  when  there  is  filed  in  his  office  an  affidavit  of  the 
plaintiff,  his  agent  or  attorney,  showing:  First,  A  description  of 
the  property  claimed.  Second,  Thattheplaintiffisthe  owner  of  the 
property,  or  has  a  special  ownership  or  interest  therein,  stating 
the  facts  in  relation  thereto,  and  that  he  is  entitled  to  the  imme*. 
O  *^^0  diato  possession  of  the  property.  Third,  That  the  property  is 
wrongfully  detained  by  the  defendant.  Fourth,  That  it  was  not 
taken  in  execution  on  any  order  or  judgment  against  said  plain- 
tiff, or  for  the  payment  of  any  tax,  fine  or  amercement  assessed 
against  him,  or  by  virtue  of  an  order  of  delivery  issued  under  this 
chapter,  or  any  other  mesne  or  final  process,  issued  against  said 
plaintiff,  or,  Fifth,  If  taken  in  execution,  or  on  any  order  or 
judgment  against  the  plaintiff,  that  it  is  exempt  by  law  from 
being  so  taken. 

Sec.  186.  The  order  for  the  delivery  of  the  property  to  the 
plaintiff,  shall  be  addressed  and  delivered  to  the  sheriff.  It  shall 
state  the  names  of  the  parties,  the  court  in  which  the  action  is 
brought,  and  command  the  sheriff  to  take  the  property,  describ- 
ing it,  and  deliver  it  to  the  plaintiff,  and  to  make  return  of  the 
order,  on  a  day  to  be  named  therein. 

Tittooftouniof  gEo,  187,  The  return  day,  of  the  order  of  delivery,  when 
issued  at  the  commencement  of  the  suit,  shall  be  the  same  as  that 
of  the  summons  ;  when  issued  afterwards,  it  shall  be  twenty  days 
after  it  issued. 

Hovordortobo  Sec.  188.  The  shcriff  shall  execute  the  order,  by  taking  the 
property  therein  mentioned.  He  shall  also  deliver  a  copy  of  the 
order  to  the  person  charged  with  the  unlawful  detainer  of  the 
property,  or  leave  such  copy  at  his  usual  place  of  residence. 

noioLtifftociTo       Seo.  189.  The  sheriff,  or  other  officer,  shall  not  deliver  to  the 

•oomrlty  for  '  ' 

Koooo«uoiu  plaintiff,  his  agent,  or  attorney,  the  property  so  taken,  until  there 
has  been  executed,  by  one  or  more  sufficient  sureties  of  the  plain- 
tiff, a  written  undertaking  to  the  defendant,  in  at  least  double 
the  value  of  the  property  taken,  to  the  effect,  that  the  plaintiff 
shall  duly  prosecute  the  action  and  pay  all  costs  and  damages 
which  may  be  awarded  against  him,  and  return  the  said  property 
to  the  defendant,  if  return  thereof  be  adjudged.  The  undertak- 
ing shall  be  returned  with  the  order. 
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Sec.  190.  For  the  purpose  of  fixing  the  amount  of  the  under-  JJfJJjfj^'^^ 
taking,  the  value  of  the  property  taken  shall  be  ascertained  by 
the  oath  of  two  or  more  responsible  persons,  whom  the  sheriff  or 
other  officer  shall  swear  truly  to  assess  the  value  thereof. 

Sec.  191.  If  the  undertaking  required  by  section  one  hundred  ^rity  ubt 
and  eighty-mne,  be  not  given  within  twenty-four  hours  from  the  *»•»*/-'•">»«" 
taking  of  the  property,  under  said  order,  the  sheriff  or  other  officer 
Bhall  return  the  property  to  the  defendant ;  and  if  the  sheriff  or 
other  officer  deliver  any  property  so  taken,  to  the  plaintiff,  his 
agent  or  attorney,  or  keep  the  same  from  the  defendant,  without 
taking  such  security,  within  the  time  aforesaid,  or  if  he  take  in- 
sufficient security,  he  shall  be  liable  to  the  defendant  in  damages. 

SfiO.  192.  The  defendant  may,  within  twenty-four  hours  from  ^•uumiwu^ 
the  time  the  undertaking,  referred  to  in  the  preceding  section,  is 
given  by  the  plaintiff,  give  notice  to  the  sheriff  that  he  excepts  to 
the  sufficiency  of  the  sureties.  If  he  fail  to  do  so,  he  must  be 
deemed  to  have  waived  all  objections  to  them.  When  the  defen- 
dant excepts,  the  sureties  must  justify  upon  notice,  as  bail  on 
arrest,  'the  sheriff  or  other  officer  shall  be  responsible  for  the  shniirrMpaus- 
Bumciency  of  the  sureties  until  the  objection  to  them  is  waived  as 
above  provided,  or  until  they  justify.  The  property  shall  be  de- 
livered to  the  plaintiff  when  the  undertaking  required  by  section 
one  hundred  and  eighty-nine  has  been  given. 

Sbc.  193.  If  the  property  has  been  delivered  to  the  plaintiff  jwi  tri«i  foj 
and  judgment  be  rendered  against  him,  on  demurrer,  or  if  .be 
otherwise  fail  to  prosecute  his  action  to  final  judgment,  the  court 
ahaU,  on  application  of  the  defendant  or  his  attorney,  impannel 
a  jury  to  inquire  into  the  right  of  property,  and  right  of  posses- 
Bion  of  the  defendant  to  the  property  taken.  J^ 

Sec.  194.  In  an  action  under  this  chapter,  to  recover  the  pos-  jodg^m^ybt 
session  of  personal  property,  judgement  for  the  plaintiff  may  be  ^Si^^J^^ 
for  the  possession,  or  for  the  recovery  of  possession  or  the  value  "*"■'  ^   /  y 
tha-eof,  in  case  a  delivery  cannot  be  had,  and  of  damages  for  the  ^  J 

detention.     If  the  property  has  been  delivered  to  the  plaintiff,  ^f^ 

and  the  defendant  claim  a  return  thereof,  judgment  for  the  de-  ^f 

fendant  may  be  for  a  return  of  the  property,  or  the  value  thereof,  / 

in  case  a  return  cannot  be  had,  and  damages  for  taking  and  with- 
holding the  same. 

Sko.  195.  An  order  may  be  directed  to  any  other  county  than  ^j^JSjfJSj** 
the  one  in  which  the  action  is  brought,  for  the  delivery  of  the  ••'•'•^■♦^ 
property  claimed.     Several  orders  may  issue  at  the  same  time,  or 
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successiveljy  at  the  option  of  the  plaintiff ;  but  osly  one  of  them 
shall  be  taxed  in  the  costa,  unless  otherwise  ordered  by  the  court. 
?12*bAYiijr^      ^^^*  1^^-  ^^®  sheriff  or  other  officer,  in  the  execution  of  the 
order  of  delivery,  may  break  open  any  building  or  enclosure,  in 
which  the  property  claimed,  or  any  part  thereof,  is  concealed ; 
but  not  until  he  has  been  refused  an  entrance  into  said  building 
or  enclosure  and  the  delivery  of  the  property,  after  having  de- 
manded the  same. 
H«  rau  bnraght^      Sec.  197.  No  suit  shall  be  instituted  on  the  undertaking  given 
^iiotiSS'  under  section  one  hundred  and  eighty- nine,  before  an  execution 
'^ '  issued  on  a  judgment  in  favor  of  the  defendant  in  the  action, 

shall  have  been  returned,  that  sufficient  property  whereon  to  levy 
and  make  the  amount  of  such  judgment  cannot  be  found  in  the 
county. 
JfpiySrtV^witE      ^^^'  1^^-  ^^y  order  for  the  delivery  of  property,  issued  under 
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section  one  hundred  and  eighty-five,  without  the  affidavit  required 
thereby,  shall  be  set  aside  at  the  cost  of  the  clerk  issuing  the 
same,  and  such  clerk,  as  well  as  the  plaintiff,  shall,  also,  be  liable 
in  damages  to  the  partj'  injured. 

Chapter  S.     Mtachment. 

Article  1.     General  JiUachments. 

Subdivision  1.     Grounds  of  Mtachment. 

Ssc.  199.  The  plaintiff,  in  a  civil  action  for  the  recovery  of 
money,  may,  at  or  after  the  commencement  thereof,  have  an  at- 
tachment against  the  property  of  the  defendant,  and  upon  the 
grounds  herein  stated.     First,  When  the  defendant  is  a  foreign 
corporation,  or  a  non-resident  of  this   Territory:    or  Second, 
^^    Has  absconded  with  the  intent  to  defraud  his  creditors  :  or  Third, 
4.        Has  left  the  county  of  his  residence,  to  avoid  the  service  of  a 
'  summons :  or  Fourth,  So  conceals  himself,  that  a  summons  can- 

not be  served  upon  him :  or  Fifth,  Is  about  to  remove  his  prop- 
erty, or  a  part  thereof,  out  of  the  jurisdiction  of  the  court,  with 
the  intent  to  defraud  his  creditors:  or  Sixth,  Is  about  to  convert 
his  property,  or  a  part  thereof,  into  money,  for  the  purpose  of 
placing  it  beyond  the  reach  of  his  creditors :  or  Seventh,  Has 
property,  or  rights  in  action,  which  he  conceals:  or  Eighth,  Haa 
assigned,  removed,  or  disposed  of,  or  is  about  to  dispose  of  his 
property,  or  a  part  thereof,  with  the  intent  to  defraud  his  credi- 
tors :  or  Ninth,  Fraudulently  contracted  the  debt,  or  incurred 
the  obligation  for  which  suit  is  about  to  be,  or  has  been  brought. 
But  an  attachment*  shall  not  be  granted  on  the  ground  that  the 
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defendant  is  a  foreign  corporatiou,  or  non-resident  of  this  Terri- 
tory, for  any  claim  other  than  a  debt  or  a  demand  arising  upon 
contract,  judgment  or  decree. 

SUBDIVTSIOK  2.     How  •Attachment  is  obtained. 

Sbc.  200.  An  order  of  attachment  shall  be  made  by  the  clerk  whMtMtrtMr 
of  the  court  in  nrhich  the  action  is  brought,  in  any  case  mentioned 
in  the  preceding  section,  ^vhen  there  is  filed  in  his  office  an  a£Eida- 
rit  of  the  plaintiff,  his  agent  or  attorney,  showing :  First,  The 
nature  of  the  plaintiff's  claim.  Second,  That  it  is  just.  Third, 
The  amount  which  the  aflBant  believes  the  plaintiff  ought  to  re- 
cover ;  and  Fourth,  The  existence  of  some  one  of  the  grounds 
for  an  attachment,  enumerated  in  the  preceding  section. 

Sec.  201.  In  all  cases,  the  order  of  attachment  shall  not  be  sm*. 
issued  by  the  clerk,  until  there  has  been  executed  in  his  office,  by 
one  or  more  sufficient  sureties  of  the  plaintiff,  to  be  approved  by 
the  clerk,  an  undertaking  not  exceeding  double  the  amount  of  the 
plaintiff's  claim,  to  the  effect  that  the  plaintiff  shall  pay  to  the 
defendant  all  damages,  which  he  may  sustain  by  reason  of  the 
attachment,  if  the  order  be  wrongfully  obtained. 

Sbc.  202.  The  order  of  attachment  shall  be  directed  and  de-  SiJit*'^*^;** 
liyered  to  the  sheriff.  It  shall  require  him  to  attach  the  lands, 
tenements,  goods,  chattels,  stocks,  rights,  credits,  moneys  and 
effects  of  the  defendant  in  his  county,  not  exempt  by  law  from 
being  applied  to  the  payment  of  the  plaintiff's  claim,  or  so  much 
thereof  as  will  satisfy  the  plaintiff's  claim,  to  be  stated  in  the 
order  as  in  the  affidavit,  and  the  probable  costs  of  the  action  not 
exceeding  fifty  dollars. 

Sbc.  203.  Orders  of  attachment  may  be  issued  to  the  sheriffs  2lJl?l>*b«*i£2i 
of  different  counties ;  and  several  of  them  may,  at  the  option  of  *•■"*•»*■■• 
plaintiff,  be  issued  at  the  same  time,  or  in  succession ;  but  such 
only  as  have  been  executed,  shall  be  taxed  in  the  costs,  unless 
otherwise  directed  by  the  court.  * 

Sbc.  204.  The  return  day  of  the  order  of  attachment,  when  R«tTi~of  ord«r 
issued  at  the  commencement  of  the  action,  shall  be  the  same  as 
that  of  the  summons.     When  issued  afterwards,  it  shall  be  twen- 
ty days  after  it  issued.  ' 

Subdivision  3.     Execution  and  Return  thereof. 
Sbc.  205.   Where  there  are  several  orders   of  attachment,  '^^'^^  *' 
against  the  same  defendant,  they  shall  be  executed  in  the  order 
in  which  they  were  received  by  the  sheriff. 


Sbc.  206.  That  the  order  of  attachment  shall*be  executed-bv  jSLT/'' 
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the  sheriff  without  delay.  He  shall  go  to  the  place  where  the 
defendant's  property  may  he  f onnd,  and  declare  that,  by  virtue  of 
said  order,  he  attaches  said  property  at  the  suit  of  the  plaintiff; 
and  the  officer,  with  two  householders,  who  shall  be  first  sworn, 
or  affirmed  by  the  officer,  shall  make  a  true  inventory  and  ap- 
praisement of  all  the  property  attached,  which  shall  be  signed  by 
the  officer  and  householders,  and  returned  with  the  order. 
MMBwef  fti-  Sec.  207.  That  when  the  property  attached  is  real  property, 

p«noaai  property  ^he  officcr  shall  Icavc  with  the  occupant  thereof ,  or,  if  there  be  no 
occupant,  in  a  conspicuous  place  thereon,  a  copy  of  the  order. 
Where  it  is  personal  property,  and  can  be.  come  at,  he  shall  take 
the  same  into  his  custody,  and  hold  it  subject  to  the  order  of  the 
court. 
pn»pe»t7m»7  u  Sec.  208.  That  the  sheriff  shall  deliver  the  -property  attached, 
•••wfifcy.  to  the  person  in  whose  possession  it  was  found  upon  the  execu- 

tion, by  such  person,  in  the  presence  of  the  sheriff,  of  an  under, 
taking  to  the  plaintiff,  with  one  or  more  sufficient  sureties, 
resident  in  the  county,  to  the  effect  tliat  the  parties  to  the  same 
are  bound,  in  double  the  appraised  value  thereof,  that  the  prop- 
erty, or  its  appraised  value  in  money,  shall  be  forthcoming  to 
answer  the  judgment  of  the  court  in  the  action  ;  but  if  it  shall 
appear  to  the  court,  that  any  part  of  said  property  has  been  lost 
or  destroyed  by  unavoidable  accident,  the  value  thereof  shall  be 
remitted  to  the  person  so  bound. 
oH«rtofar-  Sbc.  209.  Whcu  the  plaintiff,  his  agent  or  at toniey,  shall  make 

oath,  in  writing,  that  he  has  good  reason  to,  and  does  believe, 
that  any  person  or  corporation,  to  be  named,  and  within  the  coun- 
ty where  the  action  is  brought,  has  property  of  the  defendant 
(describing  the  same)  in  his  possession,  if  the  officer  cannot  come 
at  such  property,  he  shall  leave  with  such  garnishee,  a  copy  of 
the  order  of  attachment,  with  a  written  notice,  that  he  appear  in 
court,  at  the  return  of  the  order  of  attachment,  and  answer,  as 
provided  herein. 

Sec.  210.  The  copy  of  the  order  and  notice  shall  be  served 
upon  the  garnishee,  as  follows :  If  he  be  a  person,  they  shall  be 
served  upon  him  personally,  or  left  at  his  usual  place  of  resi- 
dence ;  if  a  corporation,  they  shall  be  left  with  the  president,  or 
other  head  of  the  same,  or  the  secretary,  cashier  or  managing 
agent  thereof. 

Sec.  211.  Different  attachments  of  the  same  property  may  be 
made  by  the  same  officer,  and  one  inventory  and  appraisement 
shall  be  sufficient,  and  it  shall  not  be  necessary  to  return  the  same 
with  more  than  one  order.  Digitized  by  GoOqI 
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Sbc.  212,  That  where  property  is  under  attachment,  it  shall  5SJ!eJtS?tt5! 
be  attached  under  subsequent  orders  as  follows  :  First,  If  it  be 
*  real  property,  it  shall  be  attached,  in  the  manner  prescribed  in 
section  two  hundred  and  seven.  Second,  If  it  be  personal  prop- 
er^, it  shall  be  attached,  as  in  the  hands  of  the  officer,  and  sub- 
ject to  any  previous  attachm^t.  Third,  If  the  same  person  or 
corporation  be  made  a  garnishee,  a  copy  of  the  order  and  notice 
shall  be  left  with  him,  in  the  manner  prescribed  in  section  two 
hundred  and  nine.  .   T 

Sec.  218.  That  the  officer  shall  return,  upon  every  order  of  at-  ofttMrnvn. 
tachment,  what  he  has  done  under  it.  The  return  must  show  the 
property  attached,  and  the  time  it  was  attached ;  when  garnish- 
ees are  served,  their  names  and  the  time  each  was  served  must 
be  stated.  The  officer  shall,  also,  return  with  the  order,  all  un- 
dertakings given  under  it. 


Ssc.  214.  That  an  order  of  attachment  binds  the  property  at-  (M»t 

BUM  I  to  Ufti 

tacbed  from  the  time  of  service,  and  the  garnishee  shall  stand  p^v^t* 

liable  to  the  plaintiff  in  attachment  for  all  property,  moneys  and 

credits  in  his  hands,  or  due  from  him  to  the  defendant  from  the 

time  he  is  served  with  the  written  notice,  mentioned  in  section 

two  hundred  and  nine ;  but  where  property  is  attached  in  the 

hands  of  a  consignee,  his  lien  thereon  shaU  not  be  affected  by  the  c»»»«iMfiii«. 

attachment. 

Subdivision  4,    Disposition  qf  attached  Property. 

Sbc.  216.  The  court  or  any  judge  thereof,  during  vacation,  2^}JSJ^'J*' 
may,  on  the  application  of  the  plaintiff,  and  on  good  cause  shown,  ^' 
appoint  a  receiver,  who  shall  take  an  oath  faithfully  to  discharge 
his  duty,  and  shall  give  an  undertaking  to  the  Territory  of  Kan- 
sas, in  such  sum  as  the  court  or  judge  may  direct,  and  with  such 
aecurity  as  shall  be  approved  by  the  clerk  of  such  court,  for  the 
faithful  performance  of  his  duty  as  such  receiver,  and  to  pay 
over  all  money  and  account  for  all  property  which  may  come 
into  his  hands  by  virtue  of  his  appointment,  at  such  times  and  in 
such  manner  as  the  court  may  direct. 

Sbo.  216.  Such  receiver  shall  take  possession  of  all  notes,  BM«im'ii««ri 
due-bills,  books  of  account,  accounts,  and  all  other  evidences  of 
debt  that  have  been  taken,  by  the  sheriff  or  other  officer,  as  the 
property  of  the  defendant  in  attachment,  and  shall  proceed  to 
settle  and  collect  the  same.  For  that  purpose,  he  may  commence 
and  maintain  actions  in  his  own  name  as  such  receiver ;  but  in 
such  actions,  no  right  of  defence  shall  be  impaired  or  affected. 

Sbo.  217.  Such  receiver  shall  forthwith  give  notice  of  his  ap*  J^tSSSt!^ 
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pointment  to  the  pergons  indebted  to  the  defendant  in  atti^dunent 
The  notice  shall  be  written  or  printed,  and  shall  be  served  on  the 
debtor  or  debtors,  by  copy  personally  or  by  copy  left  at  the  r«i- 
.  idence  of  the  debtor  or  debtors  ;  and  from  the  date  of  such  ser- 
vice, the  debtors  shall  stand  liable  to  the  plaintiff  in  attachment 
for  the  amount  of  moneys  or  credits  in  their  hands,  or  due  from 
them  to  the  defendant  in  attachment,  and  shall  account  therefor 
to  the  receiver. 

jupMtpmMa*  gEC.  218.  Such  receiver  shall,  when  required,  report  his  pro- 
ceedings to  the  court,  and  hold  all  moneys  collected  by  him,  and 
property  which  may  come  into  his  hands  subject  to  the  order  of 
the  court. 

SSw****''  ^^^*  ^^^'  ^^®  *  receiver  is  not  appointed  by  the  court  or 
a  judge  thereof,  as  provided  in  section  two  hundred  and  fifteen, 
the  sheriff  or  other  officer  attaching  the  property,  shall  have  all 
the  powers  and  perform  all  the  duties  of  a  receiver  appointed  by 
the  court  or  a  judge,  and  may,  if  necessary,  commence  and  main- 
tain actions  in  his  own  name  as  such  officer.  He  may  be  re- 
quired to  give  security  other  than  his  official  undertaking. 

g;^«»  •'       Sbo.  220.  The  court  shall  make  proper  orders  for  the  preser- 

IfviMdt.'^  vation  of  the  property  during  the  pendency  of  the  suit ;  it  m/ig^ 
direct  a  sale  of  property,  when,  because  of  its  perishable  nature« 
or  of  the  costs  of  keeping  it,  a  sale  will  be  for  the  benefit  of  the 
parties.  In  vacation,  such  sale  may  be  ordered  by  the  judge  of 
the  court.  The  sale  shall  be  public,  after  such  advertisement  as 
is  prescribed  for  the  sale  of  like  property  on  execution,  and  shall 
be  made  in  such  manner  and  upon  such  terms  of  credit,  with  se- 
curity, as  the  court  or  judge,  having  regard  to  the  probable  dura- 

r(MN<i«f  Ml*,  tion  of  the  action,  may  direct.  The  proceeds,  if  collected  by  the 
sheriff,  with  all  the  money  received  by  him  from  garnishees,  shall 
be  held  and  paid  over  by  him,  under  the  same  requirement  and 
responsibility  of  himself  and  sureties,  as  are  provided  in  respect 
to  money  deposited  in  lieu  of  bail* 

Subdivision  5.     Proceedings  upon  ^itachment. 
AMMtemtdto.       Sec.  221.  If  the  defendant  or  other  person  on  his  behalf,  at 
jft^^^JK  ^^7  ^^^^  before  judgn^ent,  cause  an  undertaking  to  be  executed 
•*^^*  to  the  plaintiff,  by  one  or  more  sureties,  resident  in  the  county, 

to  be  approved  by  the  court,  in  double  the  amount  of  the  plain- 
tiff's claim,  as  stated  in  his  affidavit,  to  the  effect  that  the  de« 
f endant  shall  perform  the  judgment  of  the  court,  the  attachment 
in  such  action  shall  be  discharged,  and  restitution  made  of  any 
-^  property  taken  under  it  or  the  proceeds  thereof.     Such  under- 
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taking  shall  also  discharge  the  liability  of  a  garnishee  in  such 
action,  for  any  property  of  the  defendant  in  his  hands. 

Sec.  222.  The  undertaking  mentioned  in  the  last  section,  *;j;ti7  *•*••»" 
may,  in  vacation,  he  executed  in  the  presence  of  the  sheriff  hav- 
ing the  order  of  attachment  in  his  hands  or  after  the  return  of 
the  ordet",  before  the  clerk,  with  the  same  effect  as  if  executed  in 
court,  the  sureties  in  either  case  to  be  approved  by  the  officer  be- 
fore whom  the  undertaking  is  executed. 

Sec.  228.  The  garnishee  shall  appear  as  follows  :  If  the  order  '52JJ'''/fi. 
of  attachment  be  returned  during  a  term  of  the  court,  and  twen-  '**^- 
ty  days  before  the  close  thereof,  he  shall  appear  at  that  term ;  if 
tho  order  be  returned  during  vacation,  he  shall  appear  at  the  term 
next  after  its  return.  He  shall  appear  and  answer,  under  oath,  all 
questions  put  to  him,  touching  the  property,  of  every  descrip- 
tion, and  credits  of  the  defendant,  in  his  possession  or  under  his 
•  control,  and  he  shall  disclose  truly  the  amount  owing  by  him  to 
the  defendant,  whether  due  or  not ;  and  in  the  case  of  a  corpora- 
tion, any  stock  therein  held  by  or  for  the  benefit  of  the  defendant, 
at  or  after  the  service  of  notice. 

Sec.  224.  That  a  garnishee  may  pay  the  money  owing  to  the  Jr^TjTteJKtiff 
defendant  by  him,  to  the  sheriff  having  the  order  of  attachment,  "ihSifwilT* 
or  in  the  court.  He  shall  he  discharged  from  liability  to  the 
defendant  for  any  money  so  paid,  not  exceeding  the  plaintiff  ^s 
<3laim.  He  shall  not  be  suhject  to  costs,  heyond  those  caused  by 
his  resistance  of  the  claim  against  hin^;  and  if  he  disclose  the 
property  in  his  hands,  or  the  true  amount  owing  by  him,  and  de- 
liver and  pay  the  same,  according  to  the  order  of  the  court,  he 
fihall  he  allowed  his  costs. 

Sec.  225.  If  the  garnishee  do  not  appear  in  court,  and  answer  Noa^ppMurMM 
«s  required  by  section  two  hundred  and  twenty-three,  the  court  **"*p*- 
may  proceed  against  him  by  attachment,  as  for  a  contempt. 

Sec.  226.  If  the  garnishee  appear  and  answer,  and  it  is  dis-  dJiuliJVfViiVl 
covered  on  his  examination,  that  at  or  after  the  service  of  the  \^iSJSS^ 
order  of  attachment  and  notice  upon  him,  he  was  possessed  of 
any  property  of  the  defendant,  or  was  indebted  to  him,  the  court 
may  order  the  delivery  of  such  property,  and  the  payment  of  tho 
amount  owing  by  the  garnishee,  into  the  court,  or  the  court  may 
permit  the  garnishee  to  retain  the  property,  or  the  amount  owing, 
upon  the  execution  of  an  undertaking  to  the  plaintiff,  by  one  or 
more  sufficient  sureties,  to  the  effect  that  the  amount  shall  be 
paid  or  the  property  forthcoming,  as  the  court  may  direct. 

Sbo.  227.  If  the  garnishee  fail  to  appear  and  answer,  and  his  JJ^iSSmJ**' 
disclosure  is  not  satisfactory  to  the  plaintiff,  or  if  he  fail  to  com-  ••**"'*«**»'y- 


1U>  CIVIL  PROCEDURB.  [Ch.  25. 

ply  with  tho  order  of  the  court  to  deliver  the  property  and  pay 
the  money  owing  into  court,  or  give  the  undertaking  required  in 
the  preceding  section,  tho  plaintiff  may  proceed  against  him  in 
an  action,  by  filing  a  petition  in  his  own  name,  as  in  other  cases, 
and  causing  a  summons  to  be  issued  upon  it,  and  thereupon  such 
proceedings  may  be  had  as  in  other  actions,  and  judgment  maj 
be  rendered  in  favor  of  the  plaintiff  for  the  amount  of  property 
and  credits  of  every  kind  of  the  defendant  in  the  possession  of 
the  garnishee,  and  for  what  shall  appear  to  be  owing  by  him  to 
the  defendant,  and  for  the  costs  of  the  proceedings  against  the 
garnishee.  If  the  plaintiff  proceed  against  the  garnishee  by  ac- 
tion, for  the  cause  that  his  disclosure  was  unsatisfactory,  unless 
it  appear  in  the  action  that  such  disclosure  waa  incomplete,  the 
plaintiff  shall  pay  the  costs  of  such  action.  The  judgment  in 
this  action  may  be  enforced  as  judgments  in  other  cases.  When 
the  claims  of  plaintiffs  in  attachment  are  satisfied,  the  defendant 
in  attachment  may,  on  motion,  be  substituted  as  the  plaintiff*  in 
this  judgment. 

FiBftijndgmfiit  Seo.  228.  Final  judgment  shall  uot  be  rendered  against  the 
garnishee,  until  the  action  against  the  defendant  in  attachment 
has  been  determined ;  and  if,  in  such  action,  judgment  be  ren* 
dered  for  the  defendant  in  attachment,  the  garnishee  shall  be 
discharged  and  recover  costs.  If  the  plaintiff  shall  recover  against 
the  defendant  in  attachment,  and  the  garnishee  shall  deliver  up 
all  the  property,  moneys  and  credits  of  the  defendant  in  his  pos* 
session,  and  pay  all  thS  moneys  from  him  due,  as  the  court  may 
order,  the  garnishee  shall  be  discharged,  and  the  costs  of  the  pro* 
ceedings  against  him  shall  be  paid  out  of  the  property,  and 
moneys  so  surrendered,  or  as  the  court  may  think  right  and 
proper. 

AJJ^»"»*»»-  Sec,  229.  If  judgment  be  rendered  in  the  action  for  the  de- 
fendant,  the  attachment  shall  be  discharged,  and  the  property  at- 
tached, or  its  proceeds,  shall  be  returned  to  him. 

jf«d8meiiib«w  Sec.  230.  If  judgment  be  rendered  for  the  plaintiff,  it  shall  be 
satisfied  as  follows :  So  much  of  the  property  remaining  in  the 
bands  of  the  officer,  after  applying  the  moneys  arising  from  the 
.  .  sale  of  perishable  property,  and  so  much  of  the  personal  property 
and  lands  and  tenements,  if  any,  whether  held  by  legal  or  equi- 
table title,  as  may  be  necessary  to  satisfy  the  judgment,  shall  be 
sold  by  order  of  the  court,  under  the  same  restrictions'  and  regu- 
lations, as  if  the  same  had  been  levied  on  by  execution ;  and  the 
money  arising  therefrom,  with  the  amount  which  may  be  recov- 
ered from  the  garnishee,  shall  be  applied  to  satisfy  the  judgment 
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and  costs.  If  there  be  not  enougb  to  satisfy  the  same,  the  judg- 
ment shall  stand,  and  execution  may  issue  thereon,  for  the  rcsi- 
dne,  in  all  respects  as  in  other  cases.  Any  surplus  of  the 
attached  property  or  its  proceeds  shall  be  returned  to  the  de- 
fendant. 

Sbc.  281.  The  court  may  compel  the  delivery  to  the  sheriff,  ^S?.^?***'^ 
for  sale,  of  any  of  the  attached  property  for  which  an  undertaking 
may  have  been  given,  and  may  proceed  summarily,  on  such  un- 
dertaking, to  enforce  the  delivery  of  the  property,  or  the  pay- 
ment of  such  sum  as  may  bo  due  upon  the  undertaking,  by  rules 
and  attachments,  as  in  cases  of  contempt. 

Sec.  232.  The  court  may  order  the  sheriff  to  repossess  himself,  SJLVJi!*'"*''* 
for  the  purpose  of  selling  it,  of  any  of  the  attached  property, 
which  may  have  passed  out  of  his  hands,  without  having  been 
sold  or  converted  into  money ;  and  the  sheriff  shall,  under  such 
order,  have  the  same  power  to  take  the  property,  as  he  would 
have  under  an  order  of  attachment. 

Sec.  233.  If  personal  property,  which  has  been  attached,  be  r«rioBftipt«p«Hr 
claimed  by  any  person  other  than  the  defendant,  it  shall  be  the 
duty  of  the  officer  to  have  the  validity  of  such  claim  tried,  and 
such  proceedings  may  be  had  thereon,  with  the  like  effect,  as  in 
case  the  property  had  been  seized  upon  execution,  and  claimed 
by  a  third  person. 

Sec.  234.  Where  several  attachments  are  executed  upon  the  a^u/wimSi^. 
same  property,  or  the  same  persons  are  made  garnishees,  the 
court,  on  the  motion  of  any  of  the  plaintiffs,  may  order  a  refer- 
ence, to  ascertain  and  report  the  amounts  and  priorities  of  the 
several  attachments. 

Subdivision  VI.     General  Provisions. 

Sec.  235.  From  the  time  of  the  issuing  of  the  order  of  attach-  J^^^liJSfiiit: 
ment,  the  court  shall  be  deemed  to  have  acquired  jurisdiction,  and  "*** 
to  have  control  of  all  subsequent  proceedings  under  this  chapter ; 
and  if,  after  the  issuing  of  the  order,  the  defendant,  being  a  per- 
son, should  die,  or  a  corporation,  and  its  charter  should  expire 
by  limitation,  forfeiture  or  otherwise,  the  proceedings  shall  be 
carried  on  ;  but,  in  all  such  cases,  other  than  where  the  defend-  }\?^miS^^ 
ant  was  a  foreign  corporation,  his  legal  representatives  shall  be 
made  parties  to  the  action. 

Seo.  236*  The  defendant  may,  at  any  time  before  judgment,  ^i^*J**'"'* 
after  reasonable  notice  to  the  plaintiff,  move  the  court  for  addi- 
tional security  on  the  part  of  the  plaintiff ;  and  if,  on  such  mo- 
tion, the  court  is  satifified  that  the  surety  in  the  plaintiff's  under- 
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taking  has  removed  from  this  Territory,  or  is  not  suEKcient  for  the 
amount  thereof,  it  may  vacate  the  order  of  the  a.tachment,  and 
direct  restitution  of  any  property  taken  under  it,  unless,  in  a 
reasonable  time,  to  be  fixed  by  the  court,  sufficient  security  be 
given  by  the  plaintifi". 

2JSSS2tV**"  Sec.  237.  That  the  defendant  may,  at  any  time  before  judg- 
ment, upon  reasonable  notice  to  the  plaintifi',  move  to  discharge 
an  attachment,  as  to  the  whole  or  a  part  of  the  property  attached. 

oroii  afldaTito.  gEc.  238.  That,  if  the  motion  be  made  upon  affidavits,  on  the 
part  of  the  defendant,  or  papers  and  evidence  in  the  case,  but  not 
otherwise,  the  plaintiff  may  oppose  the  same  by  affidavits  or  other 
evidence,  in  addition  to  that  on  which  the  order  of  attachment 
was  made. 


Frandnleat  ■»!• 
•I  |irup«rtv. 
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Article  2.     attachments  in  certain  •Actions, 

Sec.  289.  Where  a  debtor  has  sold,  conveyed,  or  otherwise 
disposed  of  his  property,  with  the  fraudulent  intent  to  cheat  or 
defraud  his  creditors,  or  to  hinder  or  delay  them  in  the  collection 
of  their  debts,  or  is  about  to  make  such  sale,  conveyance  or  dis- 
position of  his  property,  with  such  fraudulent  intent ;  or  is  about 
to  remove  his  property,  or  a  material  part  thereof,  with  the  intent 
or  to  the  effect  of  cheating  or  defrauding  his  creditors,  or  of  hin- 
dering or  delaying  them  in  the  collection  of  their  debts,  a  creditor 
may  bring  an  action  on  his  claim  before  it  is  due,  and  have  an 
attachment  against  the  property  of  the  debtor. 

Sec.  240.  The  attachment,  authorized  by  the  last  section,  may 
be  granted  by  the  court  in  which  the  action  is  brought,  or  by  a 
judge  thereof ;  but,  before  such  action  shall  be  brought,  or  such 
attachment  shall  be  granted,  the  plaintiff,  or  his  agent  or  attor- 
ney, shall  make  an  oath  in  writing,  showing  the  nature  and 
amount  of  the  plaintiff's  claim,  that  it  is  just,  when  the  same 
will  become  due,  and  the  existence  of  some  one  of  the  grounds 
for  an  attachment  enumerated  in  the  preceding  section. 

Sec.  241.  If  the  court  or  judge  refuse  to  grant  an  order  of 
attachment,  the  action  shall  be  dismissed,  but  without  prejudice 
to  a  future  action  ;  and,  in  all  such  actions,  application  for  an 
attachment  must  be  made. 

Sec.  242.  The  order  of  the  court  or  judge  granting  the  attach- 
ment shall  specify  the  amount  for  which  it  is  allowed,  not  exceed- 
ing a  sum  sufficient  to  satisfy  the  plaintifiPs  claim,  and  the  prob- 
able costs  of  the  action. 

Sec.  248.  The  order  of  attachment,  as  granted  by  the  court 
or  judge,  shall  not  be  issued  by  the  clerk  uptil  there  has  been 
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execated,  in  his  office,  sach  undertaking,  on  the  part  of  the  plain- 
tiff, as  is  directed  by  section  two  hundred  and  one. 

*     Sbo.  244.  That  the  plaintiff  in  such  action  shall  not  have  j«4smeaici«t» 
judgment  on  his  claim  before  it  is  due,  and  the  proceedings  on  *••• 
attachment  may  be  conducted  without  delay. 

Sbc.  245.  That  the  proceedings  in  the  first  article  of  this  chap- 
ter, subsequent  to  section  two  hundred  and  one,  shall,  so  far  as 
they  are  applicable,  regulate  the  attachment  authorized  by  this 
article. 

Chapter  4.     Injunction. 

Skc.  246.  The  injunction  provided  by  this  code  is  a  command  ii^w«iub. 
to  refrain  from  a  particular  act.     It  may  be  the  final  judgment 
in  an  action,  or  may  be  allowed  as  a  provisional  remedy,  and, 
when  so  allowed,  it  shall  be  by  order.     The  writ  of  injunction  is 
abolished. 

Sec.  247.  When  it  appears,  by  the  petition,  that  the  plaintiff  wua !•»•«»•»- 
is  entitled  to  the  relief  demanded,  and  such  relief,  or  any  part 
thereof,  consists  in  restraining  the  commission  or  continuance  of 
some  act,  the  commission  or  continuance  of  which,  during  the 
litigation,  would  produce  great  or  irreparable  injury  to  the  plain- 
tiff;  or  when,  during  the  litigation,  it  appears  that  the  defend* 
ant  is  doing,  or  threatens  or  is  about  to  dp,  or  is  procuring  or 
suffering  to  be  done,  some  act  in  violation  of  the  plaintiff's  rights 
respecting  the  subject  of  the  action,  and  tending  to  render  the 
judgment  ineffectual,  a  temporary  injunction  may  be  granted  to 
restrain  such  act.  It  may  also  be  granted  in  any  case  where  it  is 
specially  authorized  by  statute. 

Sec.  248.  The  injunction  may  be  granted  at  the  time  of  com-  oa  mmbm«im 
mencing  the  action,  or  any  time  afterwards,  before  judgment  by  q»«*»/* 
the  district  court  or  the  judge  thereof,  or,  in  his  absence  from  the 
county,  by  the  probate  judge,  upon  its  appearing  satisfactorily  to 
the  court  or  judge,  by  the  affidavit  of  the  plaintifl'  or  his  agent, 
that  the  plaintiff  is  entitled  thereto.  > 

Sec.  249.  If  the  court  or  judge  deem  it  proper  that  the  de«  n^ftadMiiew 
f  eudant  or  any  par^  to  the  suit  should  be  heard  bef  mre  granting 
the  injunction,  it  may  direct  a  reasonable  notice  to  be  given  to 
such  party  to  attend  for  such  purpose,  at  a  specified  time  and 
place,  and  may,  in  the  n^an  time,  restrain  such  party. 

SBa  250.  An  injunction  shall  not  be  granted  agunst  a  party  whtuBotnuttA 
who  has  answered,  unless  upon  notice,  but  such  party  may  be 
restrained  until  the  deoisi<Hi  of  the  application  for  an  injunction. 

Sec.  251.  No  injunotion,  unless  otherwise  prorided  by  special  ^'^  •»«•»▼•• 
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Statute,  shall  operate,  until  the  party  obtaining  the  same  shall 
give  an  undertaking,  executed  by  one  or  more  sufiBcient  sureties, 
to  be  approved  by  the  clerk  of  the  court  granting  such  injunc- 
tion, in  an  amount  to  be  fixed  by  the  court  or  judge  allowing  the 
same,  to  secure  to  the  party  injured  the  damages  he  may  sustain, 
if  it  be  finally  decided  that  the  injunction  ought  not  to  have  been 
granted. 

Jjjjj***-  Sbc.  252.  The  order  of  injunction  shall  be  addressed  to  the 

party  enjoined,  shall  state  the  injunction,  and  shall  be  issued  by 

ci«rkshau«ii.     tho  clcrk.     Where  the  injunction  is  allowed  at  the  commencement 

»u«wt4.  of  the  action,  the  clerk  shall  endorse  upon  the  summons,  "  in- 

junction allowed,"  and  it  shall  not  be  necessary  to  issue  the  order 
of  injunction,  nor  shall  it  be  necessary  to  issue  the  same,  where 
notice  of  the  application  therefor  has  been  givon  to  the  party  en- 
joined. The  service  of  the  summons  so  endorsed,  or  the  notice 
of  an  application  for  an  injunction,  shall  bo  notice  of  its  allow- 
ance. 

r^B^tt'^i  ^^^'  ^^^'  ^^*  where  the  injunction  is  allowed  during  the  lit- 
igation, and  without  notice  of  the  application  therefor,  the  order 
of  injunction  shall  be  issued,  and  the  sheriff  shall  forthwith  serve 
the  same  upon  each  party  enjoined,  in  the  manner  prescribed  for 
serving  a  summons,  and  make  return  thereof  without  delay. 

BiAdiBcbowUai  gBQ^  254.  An  injunction  binds  the  party  from  the  time  he  has 
notice  thereof,  and  the  undertaking  required  by  the  applicant 
therefor  is  executed. 
ijo»t»^  Sec.  255.  No  injunction  shall  be  granted  by  a  judge,  after  a 
motion  therefor  has  been  overruled  on  the  merits  of  the  applica- 
tion, by  his  court,  and  where  it  has  been  refused  by  the  coiirt  in 
which  the  action  is  brought,  or  a  judge  thereof,  it  shall  not  be 
granted  to  the  same  applicant,  by  a  court  of  inferior  jurisdiction, 
or  any  judge  thereof. 

iaj|mB«|^«uhow  Sec.  256.  An  injunction  granted  by  a  judge,  may  be  enforced 
as  the  act  of  the  court.  Disobedience  of  any  injunction  may  be 
punished  as  a  contempt,  by  the  court  or  any  judge  who  might 
have  granted  it  in  vacation.  An  attachment  may  be  issued  by 
the  court  or  judge,  upon  being  satisfied,  by  aflBdavit,  of  the  breach 
of  the  injunction,  against  the  party  guilty  of  the  same,  and  he 
may  be  required,  in  the  discretion  of  the  court  or  judge,  to  pay  a 
fine  not  exceeding  two  hundred  dollars,  for  the  use  of  the  county, 
to  make  immediate  restitution  to  the  party  injured,  and.  give  fur- 
ther security  to  obey  the  injunction ;  or,  in  default  thereof,  he 
may  be  committed  to  close  custody,  until  he  shall  fully  comply 

^  wilii  such  requir^nentSi  or  be  otherwise  legally  discharged. 
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Sbc.  257.  That  a  party  enjoined  may,  at  any  time  before  PtrtiMm»yw 
jadgment,  upon  reasonable  notice  to  the  party  who  has  obtained 
the  injunction,  move  the  court  for  additional  security ;  and  if  it 
appear  that  the  surety  in  the  undertaking  has  removed  from  the 
Territory  or  is  insufficient,  the  court  may  vacate  the  injunction, 
unless,  in  a  reasonable  time,  sufficient  security  is  given. 

Sbc.  258.  On  the  hearing  of  an  application  for  an  injunction,  AftdftTitaied. 
each  party  may  read  affidavits.     All  affidavits  shall  be  filed. 

Sec.  259.  If  the  injunction  be  granted  without  notice,  the  J|^"tiw*«lj^ 
defendant,  at  any  time  before  the  trial,  may  apply,  upon  notice  SSl*'''*"  ■^* 
to  the  court  in  which  the  action  is  brought,  or  any  judge  thereof, 
to  vacate  or  modify  the  same.  The  application  may  be  made 
upon  the  petition  and  affidavits  upon  which  the  injunction  is 
granted,  or  upon  affidavits  on  the  part  of  the  party  enjoined,  with 
or  without  answer.  The  order  of  the  judge,  allowing,  dissolving 
or  modifying  an  injunction,  shall  be  returned  to  the  office  of  the 
clerk  of  th€^  court  in  which  the  action  is  brought,  and  recorded 
and  obeyed,  as  if  made  by  the  court. 

Sec.  260.  If  application  be  made  upon  affidavits,  on  the  part  t^hjlMiStS!^ 
of  the  defendant,  but  not  otherwise,  the  plaintiff  may  oppose  the 
same,  by  affidavits  or  other  evidence,  in  addition  to  that  on  which 
the  injunction  was  granted. 

Sbc.  261.  A  defendant  may  obtain  an  injunction  upon  an  an- 
swer in  the  nature  of  a  counter-claim.  He  shall  proceed  in  the 
manner  prescribed  in  this  chapter. 

Chapter  5.  Seceivers  and  other  Provisioned  Remedies. 
Sec.  262.  That  a  receiver  may  be  appointed  by  the  supreme  Hovr«e«it«ftftr* 
court,  the  district  court,  or  any  judge  of  either,  or,  in  the  absence 
of  said  judges  from  the  county,  by  the  probate  judge :  First,  In 
an  action  by  a  vendor  to  vacate  a  fraudulent  purchase  of  proper- 
ty, or  by  a  creditor  to  subject  any  property  or  fund  to  his  claim, 
or  between  partners  or  others  jointly  owing  or  interested  in  any 
property  or  fund,  on  the  application  of  the  plaintiff,  or  of  any 
party,  whose  right  to  or  interest  in  the  property  or  fund,  or  the 
proceeds  thereof,  is  probable,  and  where  it  is  shown  that  the  prop- 
erty or  fund  is  in  danger  of  being  lost,  removed  or  materially  in- 
jured. Second,  In  an  action  by  a  mortgagee  for  the  foreclosure 
of  his  mortgage  and  sale  of  the  mortgaged  property,  where  it  ap- 
pears that  the  mortgaged  property  is  in  danger  of  being  lost,  re- 
moved or  materially  injured,  or  that  the  condition  of  the  mort- 
gage has  not  been  performed,  and  that  the  property  is  probably 
insufficient  to  discharge  the  mortgage  debt.     Third,  After  judg- 
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ment,  to  carry  the  judgment  i nto  effect.  Fourth,  After  judgment, 
to  dispose  of  the  property  acconliDg  to  the  judgment,  or  to  pre- 
serve it  during  the  pendency  of  an  appeal,  or  when  an  execution 
has  been  returned  unsatisfied,  and  the  judgment  debtor  refuses  to 
apply  the  property  in  satisfaction  ofc*  the  judgment.  Fifth,  In 
the  cases  provided  in  this  code,  and  by  special  statutes,  when  a 
corporation  has  been  dis.sulvcd,  or  is  ihsjlvent,  or  in  imminent 
danger  of  insolvency,  or  htis  forfeited  its  corporate  rights. 
Sixth,  In  all  other  cases  ^vil(jre  receivers  liavc  heretofore  been  ap- 
pointed by  the  usages  of  the  courtrj  of  equity. 

JSiTl'n.^  "*'***  Sko.  2(53.  That  no  party,  or  iitturney,  or  person  interested  in 
an  action,  shall  be  appointed  receiver  therein. 

Oath  Md  leenritj  ggj^  264.  That,  bcforc  entering  upon  his  duties,  the  receiver 
must  be  sworn  to  perform  them  faithfully,  and  With  one  or  more 
sureties,  approved  by  the  court  or  judge,  execute  an  undertaking 
to  such  person,  aiid  in  such  sum  as  the  court  or  judge  shall  direct, 
to  the  the  efiect  that  he  will  faithfully  discharge  the  duties  of  re- 
ceiver in  the  action,  and  obey  the  orders  of  the  court  therein,    s 

SS!"*'**'^"*  Sec.  265.  Tho  receiver  has,  under  the  control  of  the  court, 
power  to  bring  and  defend  actions  in  his  own  name,  as  receiver; 
to  take  and  keep  possession  of  the  property,  to  receive  rents, 
collect  debts,  to  compound  for  and  compromise  the  same,  to 
make  transfers,  and  generally  to  do  such  acts  respecting  tho 
property  as  the  court  may  authorize. 

Fund.- how  In-  Sel'.  2t>G.  Fuuds  in  the  hands  of  a  receiver  may  be  invested 

upon  interest,  by  order  of  the  court ;  but  no  such  order  shall  bo 
made,  except  up.)U  the  consent  of  all  the  parties  to  the  action. 

pwp«rty  In  hands       Se>'.  2G7.  WliGu  it  is  admitted,  by  the  pleading  or  examina- 

of  trastisos  under  iii'i-  ii' 

control  of  eourt.  tiou  of  a  party,  that  he  has  in  his  possession  or  under  his  conti*ol 
any  money  or  other  thing  capable  of  delivery,  which,  being  tho 
subject  of  the  litigation,  is  held  by  him  as  trustee  for  another 
party,  or  which  belongs  or  is  duo  to  another  party,  the  court  may 
order  the  same  to  be  deposited  in  court  or  delivered  to  such  party, 
with  or  Avithout  security,  subject  to  the  further  direction  of  tho 
court. 

oon  tempt  of  oonrt      Se  \  268.  Whencvcr,  in  the  exercise  of  its  authority,  a  court 

diKohedlonca  of  ^  i       i  i  •  i    i  •  t-  i 

•rders.  gji^U  havo  ordcied  the  deposit  or  delivery  or  money  or  other 

thing,  and  the  order  is  disobeyed,  the  court,  besides  punishing 
the  disobedience  as  for  a  contempt,  may  make  an  order  recjuiring 
the  sheriff  to  take  the  money  or  thing  and  deposit  or  deliver  it, 
in  conformity  with  the  direction  of  the  court. 
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•  TITLE  IX. 

TRIAL. 

Chapter  1.     Issue. 

Sec.  269.  That  issues  arise  on  the  pleadings,  where  a  fact  or  how !■«••  iria^ 
conclusion  of  law   is    maintained  by  one  party  and  controverted 
by  the  other.     They  are  of  two  kinds :     First,  Of  law.     Second, 
Of  fact. 

Sec.  270.  An  issue  of  livw  arises  upon  a  demurrer  to  the  peti-  OBdemnrrerau. 

1  1  A  twer  or  nplj. 

tion,  answer  or  reply,  or  to  some  part  thereol;. 

Sec.  271.  An  issue  of  fact  arises:     First,  Upon  a  material  iM«««o«f»oi. 
allegation  in  the  petition,  controverted  by  the  answer :  or  Second, 
Upon  new  matter  in  the  answer,  controverted  by  the  reply:   or 
Third,  Upon  new  matter  in  the  reply,  which  shall  be  considered 
as  controverted  by  the  defendant  without  further  pleading. 

Scr*.  272.  Issues,  both  ofliiwnnd  of  fact,  m«v  arise  upon  dif-  Tii«iei©fuwMa 
ferent  parts  of  the  pleadings  in  the  same  action.     In  such  cases, 
the  issues  of  law  must  be  first  tried  unless  the  court  otlierwise 
direct. 

Chapter  2.     Trial. 
Artiole  1.      Trialin  General. 

Sec.  273.  A  trial   is  a  judicial   examination  of  tho  issues,  Trui. 
whether  of  law  or  of  fact,  in  an  action. 

Sec.  274.  That  issues  of  law  must  be  tried  by  the  court,  issues  tried  *j 
unless  referred,  as  provided  in  section  two  hundred  and  ninety- 
two.  Issues  of  fact  arising  in  action,  for  the  recovery  of  money, 
or  of  specitic,  real  or  personal  property,  shull  be  tried  by  a  jury, 
unless  a  jury  trial  is  waived,  or  a  reference  be  ordered,  as  herein- 
after provided. 

Sec.  275.  That  all  other  issues  of  fact  bhall  be  tried  by  the  By* jury, 
court,  subject  to  its   power  to  order  any  issue  or  issues  to  be 
tried  by  a  jury,  or  referred  as  provided  in  this  code. 

Article  2.     Trials  by  Jury. 
Subdivision  1.     Formation  of  the  Jury, 

Sec.  276.    The  general   mode  of  summonip.g,    impnnneling,  roraingajarj. 
challenging  and  swearing  the  jury,  is  such  as  is  or  may  be  pro- 
vided by  law. 

Subdivision  2.     Cjnduct  of  the   Trial. 
Se::.  277.  When  the  jury  has  been  sworn,  the  trial  shall  pro-  condnrtof  trui 
ceed  in  the  following  order,  unless  the  court,  for  special  reasons,  p'^*>°««^'»«»' 
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•t  prop«rt7  or 
pUm;  whn. 


D«lIWrfttien«  of 
jarr,  how  oon- 
daoM. 


JarjAlloved  to 
Mp*rikU,  e«adl- 
Uou. 


Otherwise  direct :  First,  The  plaintiff  must  briefly  state  his  flaim, 
and  may  briefly  state  the  evidence  by  which  ho  expects  to  sustain 
it.  Second,  The  defendant  must  then  briefly  state  his  defence, 
and  may  briefly  state  the  evidence  he  expects  to  offer  in  support 
of  it.  Third,  The  party  who  would  be  defeated,  if  no  evidence 
were  given  on  either  side,  must  first  produce  his  evidence,  and 
the  adverse  party  will  then  produce  his  evidence.  Fourth,  The 
parties  will  then  be  confined  to  rebutting  evidence,  unless  the 
court,  for  good  reasons,  in  furtherance  of  justice,  permits  them 
to  offer  evidence  in  their  original  case.  Fifth,  When  the  evi- 
dence is  concluded,  either  party  may  request  instructions  to  the 
jury  on  points  of  law,  which  shall  be  given  or  refused  by  the 
court ;  which  instructions  shall  be  reduced  to  writing,  if  either 
party  require  it.  Sixth,  The  paities  may  then  submit,  or  argue 
the  case,  to  the  jury ;  in  the  argument,  the  party  required  first 
to  produce  his  evidence,  shall  have  the  opening  and  conclusion. 
If  several  defendants,  having  separate  defences,  appear  by  dif- 
ferent counsel,  the  court  shall  arrange  their  relative  order. 
Seventh,  The  court  may  again  charge  the  jury,  after  the  argu- 
ment is  concluded. 

Sec.  278.  Whenever,  in  the  opinion  of  the  court,  it  is  proper 
for  the  jury  to  have  a  view  of  the  property  which  is  the  subject  of 
litigation,  or  of  the  place  in  which  any  material  fact  occurred,  it 
may  order  them  to  be  conducted  in  a  body,  under  the  charge  of 
an  officer,  to  the  place,  which  shall  be  shown  to  them  by  some 
person  appointed  by  the  court  for  that  purpose.  While  the  jury 
are  thus  absent,  no  person,  other  than  the  person  so  appointed, 
shall  speak  to  them  on  any  subject  connected  with  the  trial. 

Sec.  279.  When  the  case  is  finally  submitted  to  the  jury,  they 
may  decide  in  court  or  retire  for  deliberation.  If  they  retire, 
they  must  be  kept  together,  in  some  convenient  place,  under  the 
charge  of  an  officer,  until  they  agree  upon  a  verdict,  or  be  dis- 
charged by  the  court,  subject  to  the  discretion  of  the  court,  to 
permit  them  to  separate  temporarily  at  night,  and  at  their  meals. 
The  officer  having  them  under  his  charge  shall  not  suffer  any 
communication  to  be  made  to  them  or  make  any  himself,  except 
to  ask  them  if  they  are  agreed  upon  their  verdict,  unless  by 
order  of  the  court ;  and  he  shall  not,  before  their  verdict  is  ren- 
dered, communicate  to  mj  person  the  state  of  their  deliberations, 
or  the  verdict  agreed  upon. 

Sec.  280.  If  the  jury  are  permitted  to  separate,  either  during 
the  trial  or  after  the  caae  is  submitted  to  them,  they  shall  be  ad- 
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monished  by  the  court,  that  it  is  their  duty  not  to  converse  with, 
or  suffer  themselves  to  be  addressed  by  any  other  person,  on  any 
subject  of  the  trial,  and  that  it  is  their  duty  not  to  form  or  ex- 
press an  opinion  thereon,  until  the  case  is  finally  submitted  to 
them. 

Sbc.  281.  After  the  jury  have  retired  for  deliberation,  if  there  J^JJJiSS!!?- 
be  a  disagreement  between  them,  as  to  any  part  of  the  testimony, 
or  if  they  desfre  to  be  informed  as  to  any  part  of  the  law  arising 
in  the  case,  they  may  request  the  officer  to  conduct  them  to  the 
court,  where  the  information  upon  the  point  of  law  shall  be  given, 
and  the  court  may  give  its  recollection  as  to  the  testimony  on  the 
point  in  dispute,  in  the  presence  of,  or  after  notice  to  the  parties 
or  their  counsel. 

Sec.  282.  The  jury  maybe  discharged  by  the  court,  on  ac-  wiMaJwymftj 
count  of  the  sickness  of  a  juror,  or  other  accident  or  calamity 
requiring  their  discharge,  or  by  consent  of  both  parties,  or  after 
they  have  been  kept  together  until  it  satisfactorily  appears  that 
there  is  no  probability  of  their  agreeing. 

Sec.  283.  In  all  cases,  where  the  jury  are   discharged  daring  ^•^  »»i»>- 
the  trial,  or  after  the  cause  is  submitted  to  them,  it  may  be  tried 
again  immediately  or  at  a  future  time,  as  the  court  may  direct. 

Sbc.  284.  When  the  jury  have  agreed  upon  their  verdict,  they  JJi''*'*"*^*'- 
must  be  conducted  into  court,  their  names  called  by  the  clerk, 
and  the  verdict  rendered  by  their  foreman.  When  the  verdict  is 
announced,  either  party  may  require  the  jury  to  bo  polled,  which 
is  done  by  the  elerk  or  the  court,  asking  each  juror  if  it  is  his 
verdict.  If  any  one  answers  in  the  negative,  the  jury  must  again 
be  sent  out  for  further  deliberation. 

Sec.  285.  The  verdict  shall  be  written,  signed  by  the  foreman,  rormai  T«i4i«i. 
and  read  by  the  clerk  to  the  jury,  and  the  inquiry  made,  whether 
it  is  their  verdict.     If  any  juror  disagrees,  the  jury  must  be  sent  ^^^  diiMmUf 
out  again;  but  if  no  disagreement  be  expressed,  and  neither  5f2i* *****'* 
party  requires  the  jury  to  be  polled,  the  verdict  is  complete,  and 
the  jury  discharged  from  the  case.     If,  however,  the  verdict  be 
defective  in  form  only,  the  same  may,  with  the  assent  of  the  jury, 
before  they  are  discharged,  be  corrected  by  the  court. 

Subdivision  3.     Verdict.  i 

Sbc.  286.  The  verdict  of  a  jury  is  either  general  or  special.  G««pij^»jd  ip«»> 
A  general  verdict  is  that  by  which  they  pronounce  generally,  upon 
all  or  any  of  the  issues,  either  in  favor  of  the  plaintiff  or  defend- 
ant.    A  special  verdict  is  that  by  which  the  jury  finds  facts  only. 
It  must  present  the  facts  as  established  by  the  evidence,  ^^^^^^qqIp 
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the  evidence  to  prove  them,  and  they  must  be  so  presented  as  that 
nothing  i^emains  to  the  court  but  to  draw  from  them  conclusions 
of  law. 

]?".*  ■*''"'•**  Seo.  287.  In  every  action  for  the  recovery  of  money  only,  or 
specific  real  property,  the  jury,  in  their  discretion,  may  render  a 
general  or  special  verdict.  In  all  other  cases,  the  court  may 
direct  the  jury  to  find  a  special  verdict  in  writing,  upon  all  or  any 
of  the  issues,  and  in  all  cases  may  instruct  them,  if  they  render 
a  general  verdict,  to  find  upon  particular  questions  of  fact,  to  be 

r«rdi«i«otwflUd  g^^|.p^  j^j  writing,  and  may  direct  a  written  finding  thereon.  The 
special  verdict  or  finding  must  be  filed  with  the  clerk  and  entered 
on  the  journal. 

Skc.  288.  When  the  special  finding  of  facts  is  inconsistent 
with  the  general  verdict,  the  former  controls  the  latter,  and  the 
court  may  give  judgment  accordingly. 

JK™ftt.^*'"  Seo.  289.  When,  by  the  verdict,  either  party  is  entitled  to  re- 
cover money  of  the  adverse  party,  the  jury,  in  their  verdict,  must 
assess  the  amount  of  recovery. 

Article  3.     Trial  hy  the  Court. 
trial  by  th,e«wt      g^^^  290.  Thc  trial  by  jury  may  lie  waived  by  the  parties  in 
actions  arising  on  contract,  and  with  the  assent  of  the  court  in 
other  actions,  in  the  following  manner:     By  the  consent  of  the 
party  appearing,  when  the  other  party  fails  to  appear  at  the  trial, 
by  himself  or  attorney.     By  written  consent,  in  person  or  by  at- 
torney, filed  with  the  clerk.     By  oral  consent  in  open  court, 
entered  on  the  journal. 
tTgiSo^SJiuu?        Sec.  291.  Upon  the  trial  of  questions  of  fact  by  the  court,  it 
*     **•  shall  not  be  necessary  for  the  court  to  state  its  finding  except 

generally,  for  the  plaintiff  or  defendant,  unless  one  of  the  parties 
request  it,  with  the  view  of  excepting  to  the  decision  of  the  court 
upon  the  questions  of  law  involved  in  trial ;  in  which  case  the 
court  shall  state  in  writing  the  conclusions  of  fact  found,  sepa- 
rately, from  the  conclusions  of  law. 

Article  4.     Trial  by  Rtferees. 

5'J5jiJ»?'*'*~  Sec.  292.  All  or  any  of  the  issues  in  the  action,  whether  of 
fact  or  of  law,  or  both,  may  be  referred,  upon  the  written  con- 
sent of  the  parties,  or  upon  their  oral  consent  in  court,  entered 
upon  the  journal. 

DSStSiS'JJSS.  Sec.  293.  Where  the  parties  do  not  consent,  the  court  may, 
upon  the  application  of  either  or  of  its  own  motion,  direct  a 
reference  in  either  of  the  following  cases :     Where  the  trial  of  an 
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issue  of  fact  shall  reqairc  the  examination  of  mutual  accounts, 

or  when  the  account  is  on  one  side  only,  and  it  shall  be  made  to 

appear  to  the  court  that  it  is  necessary  that  the  party  on  the  other 

side  should  be  examined  as  a  witness  to  prove  the  account ;  in  SSlSSi!"*  ** 

which  cases  the  referees  may  be  directed  to  hear  and  report  upon 

the  whole  issue,  or  upon  any  specific  question  of  fact  involved 

therein,  or  where  the  taking  of  an  account  shall  be  necessary  for 

the  information  of  the  court  before  judgment,  in  cases  which  may 

be  determined  by  the  court,  or  for  carrying  a  judgment  into  cfiFect, 

or  where  a  question  of  fact  other  than  upon  the  pleadings  shall 

arise,  upon  motion  or  otherwise,  in  any  stage  of  an  action. 

Sec.  294.  A  trial  before  referees  is  conducted  in  the  same  f«adttotof  trw 
manner  as  a  trial  by  the  court.  They  have  the  same  power  to 
summon  and  enforce  the  attendance  of  witnesses,  to  administer 
all  necessary  oaths  in  the  trial  of  the  case,  and  to  grant  adjourn- 
ments, as  the  court,  upon  such  trial.  They  must  state  the  facts 
found  and  the  conclusions  of  law  separately,  and  their  decisions 
must  be  given,  and  may  be  excepted  to  and  reviewed  in  like  man- 
ner. The  report  of  the  referees  upon  the  whole  issue  stands  as 
the  decision  of  the  court,  and  judgment  may  be  entered  thereon 
in  the  same  manner  as  if  the  action  had  been  tried  by  the  court. 
When  the  reference  is  to  report  the  facts,  the  report  has  the  effect 
of  a  special  verdict. 

Sec.  295.  In  all  cases  of  reference,  the  parties,  except  when  R«f«jj«  h«w«#- 
an  infant  may  be  a  party,  may  agree  upon  a  suitable  peraon  or 
persons,  not  exceeding  three,  and  the  reference  shall  be  ordered 
accordingly  ;  and,  if  the  parties  do  not  agree,  the  court  shall  ap- 
point one  or  more  referees,  not  exceeding  three,  who  shall  be  free 
from  exception. 

Sec.  296.  It  shall  be  the  duty  of  the  referees  to  sign  any  true  signiaf  tsMp. 
exceptions  taken  to  any  order  or  decision  by  them  made  in  the 
case,  and  return  the  same  with  their  report  to  the  court  making 
the  reference. 

Sec.  297.  A  judge,  in  vacation,  upon  the  written  consent  of  MujUnttmAi 
the  parties,  may  make  any  order  of  reference  which  the  court,  of 
vhich  he  is  a  member,  could  make  in  term  time.  In  such  case, 
the  order  of  reference  shall  be  made  on  the  written  agreement  of 
the  parties  to  refer,  and  shall  be  filed  with  the  clerk  of  the  court, 
with  the  other  papers  in  the  case. 

Sec.  298.  The  referees  must  be  sworn  or  affirmed  well  and  lUfoMttobe 
faithfully  to  hear  and  examine  the  cause,  and  to  make  a  just  and  "^*'*      *  ^* 
true  report  therein,  according  to  the  best  of  their  understam 
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The  oath  may  be  administered  by  any  person  authorized  to  take 


StaSS.""*''**'  Sbc.  299.  The  referees  shall  be  allowed  suoh  compensation  for 
their  services  as  the  court  may  deem  just  and  proper,  which  shall 
be  taxed  as  part  of  the  costs  in  the  case. 


Wh*t  it  Ml  M- 
•eption. 


Pom  tt  ozcop* 
iion. 


Article  5.     Exceptions. 
Sec.  300.  An  exception  is  an  objection  taken  to  a  decision  of 
the  court  upon  a  matter  of  law. 

wj^  uMptioii  Sbo.  301.  The  party  objecting  to  the  decision  must  except  at 
the  time  the  decision  is  made,  and  time  may  be  given  to  reduce 
the  exception  to  writing,  but  not  beyond  the  term. 

Sec.  302.  No  particular  form  of  exception  is  required.  The 
exception  must  be  stated,  with  so  much  of  the  evidence  as  is 
necessary  to  explain  it,  and  no  more,  and  the  whole  as  briefly  as 
possible. 

J^7^a«udott  Sec.  303.  Where  the  decision  objected  to  is  entered  on  the 
record,  and  the  grounds  of  objection  appear  in  the  entry,  the 
exception  may  be  t^ken  by  the  party  causing  to  be  noted,  at  the 
end  of  the  decision,  that  he  excepts. 

^■iV^'^TS"        Sec.  304.  Where  the  decision  is  not  entered  on  the  record,  or 

to  th.  Court.  ^YiQ  grounds  of  objection  do  not  sufficiently  appear  in  the  entry., 
the  party  excepting  must  reduce  his  exceptions  to  vriting,  and 
present  it  to  the  court  for  its  allowance.  If  true,  it  shall  be  the 
duty  of  a  majority  of  the  judges  composing  the  court,  to  allow 
and  sign  it,  whereupon  it  shall  be  filed  with  the  pleadings  as  a 
part  of  the  record,  but  not  spread  at  large  on  the  journal.  If 
the  writing  is  not  true,  the  court  shall  correct  it,  or  suggest  the 
correction  to  be  made,  and  it  shall  then  be  signed  as  aforesaid. 

Sl'SKriJi'*'  ^^^'  ^^^'  ^^  exceptions  shall  be  regarded,  unless  it  is  ma- 
terial, and  prejudicial  to  the  substantial  rights  of  the  party 
excepting. 

JJJJdfjj;^  0'  Sec.  306.  Exceptions  taken  to  the  decision  of  any  court  of 
record  may,  by  leave  of  such  court,  be  withdrawn  from  the  files 
by  the  party  taking  the  same ,  at  any  time  before  proceedings  in 
error  are  commenced,  and  before  the  exceptions  are  recorded. 


grutod. 


Article  6.     JViw   Trial. 

SitJd***'  *^**  S*^'  ^^'^-  -^  ^^^  ^^^^  ^®  *  re-examination,  in  the  same  courts 
of  an  issue  of  fact  after  a  verdict  by  a  jury,  report  of  a  referee 
or  a  decision  by  the  court.  The  former  verdict,  report  or  deci- 
sion shall  be  vacated  and  a  new  trial  granted,  on  the  application 
of  the  party  aggrieved,  for  any  of  the  following  causes,  affecting 
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materially  the  sabstantial  rights  of  such  party :  First,  Inregtilar-  . 
ity  in  the  proceedings  of  the  court,  jury,  referee  or  prevailing 
party,  or  any  order  of  the  court  or  referee,  or  abuse  of  discre- 
tion, by  which  the  party  was  prevented  from  having  a  fair  trial. 
Second,  Misconduct  of  the  jury  or  prevailing  party.  Third,  Ac- 
cident or  surprise,  which  ordinary  prudence  could  not  have  guard- 
ed against.  Fourth,  Excessive  damages,  appearing  to  have  been 
given  under  the  influence  of  passion  or  prejudice.  Fifth,  Error 
in  the  assessment  of  the  amount  of  recovery,  whether  too  large 
or  too  small,  where  the  action  is  upon  a  contract,  or  for  the 
injury  or  detention  of  property.  Sixth,  That  the  verdict,  report 
or  decision  is  not  sustained  by  suflScient  evidence,  or  is  contrary 
to  law.  Seventh,  Newly  discovered  evidence,  material  for  the 
party  applying,  which  he  could  not,  with  reasonable  diligence, 
have  discovered  and  produced  at  the  trial.  Eighth,  Error  of  law 
occurring  at  the  trial,  and  excepted  to  by  the  party  making  the 
application. 

Sec.  808.  A  new  trial  shall  not  be  granted  on  account  of  the  wb«  »•*  !»■♦■ 
smallness  of  the  damages,  in  an  action  for  an  injury  to  the  per- 
son or  reputation,  nor  in  any  other  action  where  the  damages 
shall  equal  the  actual  pecuniary  injury  sustained. 

Sec  309.  The  application  for  a  new  trial  must  be  made  at  wfc«nj»jajj»« 
the  term  the  verdict,  report  or  decision  is  rendered,  and  except 
for  the  cause  of  newly  discovered  evidence  material  for  the  party 
applying,  which  he  could  not,  with  reasonable  diligence,  have 
discovered  and  produced  at  the  trial,  shall  be  within  three  days 
after  the  verdict  or  decision  was  rendered,  unless  unavoidably 
prevented. 

Sec.  310.  The  application  must  be  by  motion  upon  written  Howaudt. 
grounds,  filed  at  the  time  of  making  the  motion.     The  causes 
enumerated  in  subdivision  two,  three  and  seven,  of  section  three 
hundred  and  seven,  must  be  sustained  by  affidavits  showing  their 
truth,  and  may  be  controverted  by  affidavits. 

Ssc.  811.  Where  the  grounds  for  a  new  trial  could  not,  with  up«»pttiu«», 
rei^onable  diligence,  have  been  discovered  before,  but  are  dis- 
covered after  the  term  at  which  the  verdict,  report  of  referee  or 
decision  was  rendered  or  made,  the  application  may  be  made  by 
petition,  filed  as  in  other  cases,  not  later  than  the  second  term 
after  the  discovery ;  on  which,  a  summons  shall  issue,  be  return- 
able and  served,  or  publication  made  as  preaeribed  in  section 
eighty.  The  facts  stated  in  the  petition  shall  be  considered  as 
denied  without  answer,  and  if  the  service  shall  be  complete  in      ^ 
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vacation,  the  case  shall  be  heard  and  summarily  decided  at  the 
WW  u«rd  and  ensuing  term,  and,  if  in  term,  it  shall  be  heard  and  decided 
after  the  expiration  of  twenty  days  from  such  service.  The  case 
shall  be  placed  on  the  trial  docket,  and  the  witnesses  shall  be 
examined  in  open  court,  or  their  depositions  taken  as  in  other 
cases,  but  no  such  petition  shall  be  filed  more  than  one  year  after 
the  final  judgment  was  rendered. 

Article  7.'    General  Provisions. 
ommcm.  Sec.  812,  Whenever  damages  are  recoverable,  the  plaintiff 

may  claim  and  recover  any  rate  of  damages  to  which  he  may  be 
entitled  for  the  cause  of  action  established. 
wSd*"'"***^       Seo.  313.  The  provisions  of  this  title,  respecting  trials  by 
jury,  apply,  so  far  as  they  are  in  their  nature  applicable,  to  trials 
by  the  court. 

Article  8.     Time  of  Trial. 

JtTJ'S.'*'*^*'^""  ^^^-  ^^^'  ^^^^  ^^®  clerks  of  courts  of  record  shall  keep  at 
least  five  books,  to  be*  called  the  appearance  docket,  the  trial 
docket,  the  journal,  the  record,  and  execution  docket. 

Ajtunf-how  on-  gjjQ^  815.  Ou  the  appcaraucc  docket  he  shall  enter  all  actions 
in  the  order  in  which  they  were  brought,  :ae  date  of  the  sum- 
mons, the  time  of  the  return  thereof  by  the  officer,  and  his  return 
thereon,  the  time  of  filing  the  petition,  all  subijquent  pleadings, 
and  an  abstract  of  all  orders  and  judgments  of  t'le  court. 

3id  Vin?emla!      Sec.  316.  Thc  trial  docket  shall  be  made  out  by  the  clerk  of 

•f  dookot.  ^^  court,  at  least  twelve  days  before  the  first  day  of  each  term 

of  the  court;  and  the  actions  shall  be  set  for  particular  days,  in 
the  order  in  which  the  issues  were  made  up,  whether  of  law  or  of 
fact,  and  so  arranged  that  the  cases  set  for  each  day  shall  be 
tried  as  nearly  as  may  be  on  that  day.  For  the  purpose  of  ar- 
ranging said  docket,  an  issue  shall  be  considered  as  made  up, 
when  either-party  is  in  default  of  a  pleading. 

utwArt'/'*'  Sec.  317.  The  trial  of  an  issue  of  fact,  and  the  assessment  of 
damages  in  any  case,  shall  be  in  the  order  in  which  they  are 
placed  on  the  the  trial  docket,  unless,  by  consent  of  the  parties, 
or  the  order  of  the  court,  they  are  continued  or  placed  at  theheel 
of  the  docket.  The  time  of  hearing  all  other  cases  shall  be  in 
the  order  in  which  they  are  placed  on  the  docket,  unless  the 
court,  m  its  discretion,  shall  otherwise  direct.  The  court  may, 
in  its  discretion,  hear  at  any  time  a  motion,  and  may,  by  rule, 
prescribe  the  time  for  hearing  motions. 

Z£fS!^S*^      Sec.  318.  Actions  shall  be  triable  at  the  first  term  of  the 

*'*  court,  after  the  issues  therein,  by  the  times  fixed^r  pleading 

Digitized  by  VjO 


WIma  Imim  mad«. 


Ch.  25.]  CIVIL  PROCEDUKB.  ISI 

are  or  should  have  been  made  up  ;  and  when,  by  the  times  fixed 
for  pleading,  the  issues  are  or  should  have  been  made  up  during 
a  term,  such  actions  shall  be  triable  at  that  term.  When  tho 
issues  are  or  should  have  been  made  up  either  before  or  during  a 
term  of  court,  but  after  the  period  for  preparing  the  trial  docket 
of  such  term,  the  clerk,  if  required  by  the  court,  shall  place  such 
actions  on  the  trial  docket  of  that  term. 

Sbo.  319.  The  clerk  shall  make  out  a  copy  of  the  trial  docket  Jf/|j^f®'  "•  •* 
for  the  use  of  the  bar,  before  the  first  day  of  the  term  of  court. 

TITLE  X. 

EVIDENCE. 

Chapter  1.     Competency  of  Witnesses. 

Sec.  320.  No  person  shall  be  disqualified  as  a  witness,  in  any  ^{iJJ'*»»-««"»- 
civil  action  or  proceeding,  by  reason  of  his  interest  in  the  event 
of  the  same,  as  a  party  or  otherwise,  or  by  reason  of  his  convic- 
tion of  a  crime ;  but  such  interest  or  conviction  may  be  shown 
for  the  purpose  of  aflFecting  his  credibility. 

Sbo.  321.  Nothing  in  the  preceding  section  contained  shall,  S!?iwte'd"'*S« 
in  any  manner,  affect  the  laws  now  existing,  relating  to  the  set-  "^•" 
tiement  of  estates  of  deceased  persons — infants,  idiots  or  luna- 
tics— or  the  attestation  of  the  execution  of  last  wills  and  testa- 
ments, or  of  conveyances  of  real  estate,  or  of  any  other  instru- 
ment required  by  law  to  be  attested. 

Sec.  322.  Any  party  to  a  civil  action  or  proceeding  may  com-  ^^jVtcS^w^ 
pel  any  adverse  party  or  person,  for  whose  benefit  such  action  or  ****"**''^- 
proceeding  is  instituted,  prosecuted  or  defended,  at  the  trial  or 
by  deposition,  to  testify  as  a  witness  in  the  same  manner,  and 
subject  to  the  same  rules  as  other  witnesses. 

Sec.  823.  No  party  shall  be  allowed  to  testify  by  virtue  of  IJJ^AriSJSU 
the  provisions  of  section  three  hundred  and  twenty,  where  the  *'*'*'' 
adverse  party  is  the  executor  or  administrator  of  a  deceased  per- 
son, when  the  facts  to  be  proved  transpired  before  the  death 
Buch  deceased  person. 

Sec.  824.  The  following  persons  shall  be  incompetent  to  tes-  JJlJ^JJii^i^ 
tify :  First,  Persons  who  are  of  unsound  mind  at  the  time  of  **'^' 
their  production  for  examination.  Second,  Children  under  ten 
years  of  age,  who  appear  incapable  of  receiving  just  impressions 
of  the  facts  respecting  which  they  are  examined,  or  of  relating 
them  truly.  Third,  Husband  and  wife,  for  or  against  each  other, 
or  concerning  any  communication  made  by  one  to  the  other  dur- 
ing the  marriage,  whether  called  as  a  witness  while  that  relation  OqIc 
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subsisted,  or  afterwards.  Fourth,  An  attorney,  concerning  any 
communication  made  to  him  by  his  client  in  that  relation,  or  his 
advice  thereon,  without  the  client's  consent.  Fifth,  A  clergy* 
man  or  priest,  concerning  any  confession  made  to  him  in  his 
professional  character,  in  the  course  of  (Jiscipline,  enjoined  by  the 
church  to  which  he  belongs,  without  the  consent  of  the  person 
making  the  confession. 
ofToiinurjwiu  Seo.  325.  If  a  person  offer  himself  as  a  witness,  that  is  to  be* 
deemed  a  consent  to  the  examination  also  of  an  attorney,  clergy- 
man or  priest,  on  the  same  subject,  within  the  meaning  of  the 
last  two  subdivisions  of  the  preceding  section. 

Chapter  2.     Means  of  Producing  FFiinesses, 

Sbc.  326.  That  the  clerks  of  the  several  courts,  and  judges  of 
the  probate  courts,  shall,  on  application  of  any  person  having  a 
cause  or  any  matter  pending  in  the  court,  issue  a  subpoena  for 
witnesses,  under  the  seal  of  the  court,  inserting  all  the  names 
required  by  the  applicant,  in  one  subpoena,  which  may  be  served 
by  the  sheriflF,  coroner,  or  any  constable  of  the  county,  or  by  the 
party,  or  any  other  person.  When  a  subpoena  is  not  served  by 
sheriff,  coroner  or  constable,  proof  of  semce  shall  be  shown  by 
aflSdavit;  but  no  costs  of  service  the  same  shall  be  allowed, 
except  when  served  by  an  oliicer. 
wiiodimtoato.  Sbc.  327.  That  the  subpoena  shall  be  directed  to  the  person 
therein  named,  requiring  him  to  attend  at  a  particular  time  and 
place,  to  testify  as  a  witness,  and  it  may  contain  a  clause  direct- 
ing the  witness  to  bring  with  him  any  book,  writing  or  other 
thing,  under  his  control,  which  he  is  bound  by  law  to  produce  as 
evidence. 

Sbj.  328.  That,  when  the  attendance  of  the  witness,  before 
any  officer  authorized  to  take  depositions,  is  required,  the  sub- 
poena shall  be  issued  by  such  officer. 

Sec.  329.  The  subpoena  shall  be  served  either  by  reading  or 
by  copy  delivered  to  the  witness,  or  left  at  his  usual  place  of 
residence;  but  such  copy  need  not  contain  the  name  of  any 
other  witness. 

Seo.  830.  A  witness  shall  not  be  obliged  to  attend  for  exami- 
nation on  the  trial  of  a  civil  action  except  in  the  county  of  his 
residence,  nor  to  attend  to  give  his  deposition  out  of  the  county 
where  he  resides,  or  where  he  may  be  when  the  subpoena  is 
served  upon  him. 
«•'*•»•**'•"•  Sbc.  331.  a  witness  may  demand  his  traveling  fees  and  fee 
for  one  day's  attendance,  when  the  subpoena  is  served  upon  him, 
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and  if  the  same  be  not  paid,  the  witness  shall  not  be  obliged  to 
obey  the  subpoena.  The  fact  of  such  demand  and  non-payment 
shall  be  stated  in  the  return. 

Sec.  332.  Disobedience  of  a  subpoena,  or  refusal  to  be  sworn  foVt^wi!"^'^^ 
or  to  answer  as  a  witness,  or  to  subscribe  a  deposition,  when 
lawfully  ordered,  may  be  punished  as  a  contempt  of  the  court  or 
oflScer  by  whom  his  attendance  or  testimony  is  required. 

Sec.  883.  When  a  witness  fails  to  attend  in  obedience  to  a  Attaehmrak  m%r 
subpoena,  (except  in  case  of  a  demand  and  failure  to  pay  his 
fees,)  the  court  or  oflScer,  before  whom  his  attendaftce  is  re- 
quired, may  issue  an  attachment  to  the  sheriff,  coroner  or  con- 
stable of  the  county,  commanding  him  to  arrest  and  bring  the 
person  therein  named  before  the  court  or  officer,  at  a  time  and 
place  to  be  fixed  in  the  attachment,  to  give  his  testimony  and 
answer  for  the  contempt.  If  the  attachment  be  not  for  imme- 
diately bringing  the  witness  before  the  court  or  officer,  a  sum 
may  be  fixed  in  which  the  witness  may  give  an  undertaking,  with 
surety,  for  his  appearance ;  such  sum  shall  be  endorsed  on  the 
back  of  the  attachment ;  and  if  no  sum  is  so  fixed  and  endorsed, 
it  shall  be  one  hundred  dollars.  If  the  witness  be  not  personally 
served,  the  court  may,  by  ^  rule,  order  him  to  show  cause  why 
an  attachment  should  not  issue  against  him. 

Seo.  834.   The  punishment  for  the  contempt  mentioned  in  F««uhmtotfw 

•»^  '^  ooB  tempt. 

aoction  three  hundred  and  thirty- two,  shall  be  as  follows  :  When 
the  witness  fails  to  attend,  in  obedience  to  the  subpoena,  (except 
in  case  of  a  demand  and  failure  to  pay  his  fees,)  the  court,  or 
officer,  may  fine  the  witness  in  a  sum  not  exceeding  fifty  dollars. 
In  other  cases,  the  court  or  officer  may  fine  the  witness  in  a  sum 
not  exceeding  fifty  dollars,  or  may  imprison  him  in  the  county 
jail,  there  to  remain  until  ho  shall  submit  to  be  sworn,  testify  or 
give  his  deposition.  The  fine  imposed  by  the  court  shall  be  paid 
into  the  county  treasury,  and  that  imposed  by  the  officer  shall 
be  for  the  use  of  the  party  for  whom  the  witness  w^as  subpoenaed. 
The  .witness  shall  also  be  liable  to  the  party  injured  for  any 
damages  occasioned  by  his  failure  to  attend,  or  his  refusal  to  be 
sworn,  testify  or  give  his  deposition. 

Sec.  385.  A  witness  so  imprisoned  by  an  officer,  before  whom  Reiief/wimpru- 

*  1  •     1  •  onmtut  of  wft- 

his  deposition  is  being  taken,  may  apply  to  a  judge  of  a  court  of  *•"• 
record,  who  shall  have  power  to  dischai'ge  him,  if  it  appears  that 
his  imprisonment  is  illegal. 

Seo.  336.  Every  attachment  for  the  arrest,  or  order  of  com^  Atueh««iit  «.. 
mitment  to  prison  of  a  witness  by  a  court  or  officer,  pursuant  to  •i^»««»*»»"- 
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this  chapter,  must  be  under  the  seal  of  the  court  or  officer,  if  be 
have  an  official  seal,  and  must  specify,  particularly,  the  cause  of 
the  arrest  or  commitment ;  and  if  the  commitment  be  for  refus- 
ing to  answer  a  question,  such  question  must  be  stated  in  the 
ow  om  ne  .  qj-j^jj,.  Such  Order  of  commitment  maybe  directed  to  the  sheriff, 
coroner,  or  any  constable  of  the  county  where  such  witness  re- 
sides or  may  be  at  the  time,  and  shall  be  executed  by  committing 
him  to  the  jail  of  such  county,  and  delivering  a  copy  of  the 
order  to  the  jailor. 
BxuninatJen  of        Sec.  337.  A  pcrsou  confmcd  in  anv  prison  in  this  Temtory 

imrrUoned  wiU  *  -      *  "^ 

«".  may,  by  order  of  any  court  ol'  record,  be  required  to  be  produced 

for  oral  examination  in  the  county  where  he  is  imprisoned,  but 
in  all  other  cases  his  examination  must  be  by  deposition. 

To red»ia in  ens-  Sec.  338.  While  a  piisonor'*  deposition  is  being  taken,  h« 
shall  remain  in  the  custody  of  the  officer  having  him  in  charge, 
who  shall  aflord  reac-»;:.;iulc  i'licililies  for  tlie  takiii;^  oi'  tliu  depo- 
sition. 

witness  not  to  he      Sec.  339.  A  witncs.s  sliall  nut  be  liable  to  be  sued  in  a  county 

•ued  on  going  to      ^  •' 

•curt.  ju  ^vhich  he  djcs  not  re>ide,  by  being  tserved  with  a  summons  in 

such  county,  while  going,  returaiiig  or  attending,  in  obedience  to 

a  subpoena. 
liar  demand  fees      Sec.  340.  At  tho  coninioncement  of  each  day  after  the  first 
"""^  '''*^"  day,  a  witne>.s  may  deniand  his  i'i:es  for  that  day's  attendance,  in 

obedience  to  a  subpa^na,  and  if  the  same  be  not  paid,  he  shall 

not  bo  re(jfiired  to  remain. 
witnositobe  Sec.  341.  Bofore  t'.vtii'viiii',  the  witness  shall  be   sworn  to 

■worn.  ^  ^  1    ' 

testify  the  truth,  the  v,':i'»l-j  truch  ar.d  nutliin;^  but  the  truth. 
The  mode  of  administeri:\';  an  oalh  shall  be  such  as  is  mosL  bind- 
ing upon  the  conseience  oi'  ilic  witness. 

Chapter  3.     Mode  of  iakhig  the  testimony  of  JVitnisscs, 
Testimony-how        Sec.  842.  Tho  testlinouy  of  witnesses  is  taken  in  three  modes: 
**  '°*  First,  By  affidavits.     Second,  By  deposition.     Third,  By  oral 

examination. 
AfftdaTii  deflni-       Sec.  343.    Au  affidavit  is  a  written  declaration,  under  oath, 

made  without  notice  to  the  adverse  party. 
Deposition dconi-      Se;'.  344.  A  dcposli^n  is  a  written  dech\rati on,  under  oath, 
made  upon  notice  to   tiie   adverse   party,    fur   the   pui-psse  of 
enabling  him  to  attend  and  cioss  examine,  or  upon  ViTitten  inter- 
rogatories. 

Of  oral  cxamini-  Sec.  345.  Au  Oral  cxaiuiuution  is  an  examination  in  the 
presence  of  the  jury  or  uiuuniil  which  h  to  deeiuO  the  facL  ur  act 
upon  it,  the  testimony  being  hoard  by  the  jury  or  tribunal,  from 
the  lips  of  the  witness. 
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Article  1.    .Affidavits. 

Sbc.  846.  An  affidavit  may  be  used  to  verify  a  pleading,  to  ^^•^**'  **^ 
prove  the  service  of  a  sammons,  notice  or  other  process  in  an 
action,  to  obtain   a  provisional  remedy,  an  examination  of  a 
witness,  a  stay  of  proceedings,  or  upon  a  motion,  or  in  any 
other  case  permitted  by  law. 

Sec.  347.  An  affidavit  may  be  made  in  and  out  of  this  Terri-  winreaudt. 
tory,  before  any  person  authorized  to  take  depositions,  and  must 
be  authenticated  in  the  same  way,  except  as  provided  in  section 
one  hundred  and  twenty^one. 

Article  2.     Depositions. 
Subdivision  1.     When  to  be  used.  ^ 

Sec.  348.  The  deposition  of  any  witness  may  be  used  only  in  JbrniS********* 
the  following  cases  :  First,  When  the  witness  does  not  reside  in 
the  county  where  the  action  or  proceeding  is  pending,  or  is  sent 
for  trial  by  change  of  venue,  or  is  absent  therefrom.  Second, 
When  fi'om  age,  infirmity  or  imprisonment,  the  witness  is  unable 
to  attend  court  or  is  dead.  Third,  When  the  testimony  is  re- 
quired upon  a  motion,  or  in  any  other  case  where  the  oral  testi- 
mony of  the  witness  is  not  required. 

Sec.  349.  Either  party  may  commence  taking  testimony  by  ^^KL"*"***** 
deposition  at  any  time  after  service  upon  the  defendant. 

Subdivision  2.     Officer  who  may  take  them.  » 

Sec.  350.  Depositions  may  be  taken  in  this  Territory  before  Before  whom t»k- 
a  judge  or  clerk  of  the  court  of  record,  before  a  justice  of  the  *'- 
peace,  notary  public,  mayor  or  chief  magistrate  of  any  city  or 
town  corporate,  or  before  a  master  commissioner,  or  any  person 
empowered  by  a  special  commission ;  but  depositions  taken  in 
this  Territory,  to  be  used  therein,  must  bo  taken  by  an  officer  or 
person  whose  authority  is  derived  within  the  Territory. 

Sec.  351.  Depositions  may  be  taken  out  of  this  Territory  by  B«*awwi»mi^- 
a  judge,  justice  or  chancellor  of  any  court  of  record,  a  justice  of  Territorj. 
of  the  peace,  notary  public,  mayor  or  chief  magistrate  of  any 
city  or  town  corporate,  a  commissioner  appointed  by  the  gover- 
nor of  this  Territory  to  take  depositions,  or  any  person  author- 
ized by  a  special  commission  from  this  Territory. 

Sbc.  352.  The  officer  before  whom  depositions  are  taken  must  whomaj  &•» 

lake. 

not  be  a  relative  or  attorney  of  either  party,  [or]  otherwise  in- 
terested in  the  event  of  the  action  or  proceeding. 

Sec.  353.  Any  court  of  record  of  this  Territory  or  any  judge  ^"fionf  .ruit 
thereof y  is  authorized  to  grant  a  commission  to  take  depositions  'i^r"^**^"* 
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within  or  without  the  Territory.  The  commission  must  be  issued 
to  a  person  or  persons  therein  named,  by  the  clerk,  under  the  seal 
of  the  court  granting  the  same,  and  depositions  under  it  must  be 
taken  upon  written  interrogatories,  unless  the  parties  otherwise 
agree. 


UvwUkeB. 


Subdivision  8.    Manner  of  taking  and  authenticating  them. 

hifTViotiolflSd**  ^*^"  ^^*"  ^^^^  *^  ^®  taking  of  any  deposition,  unless  taken 
h«wMrr«4.  under  a  special  commission,  a  written  notice,  specifying  the 
action  or  proceeding,  the  name  of  the  court  or  tribunal  in  which 
it  is  to  be  used,  and  the  time  and  place  of  taking  the  same,  shall 
be  /Bcrred  upon  the  adverse  party,  his  agent  or  attorney  of  record, 
or  left  at  his  usual  place  of  abode.  The  notice  shall  be  served  so 
as  to  allow  the  adverse  party  sufScient  time,  by  the  usual  route 
of  travel,  to  attend,  and  one  day  for  preparation,  exclusive  of 
Sunday  and  the  day  of  service ;  and  the  examination  may,  if  so 
stated  in  the  notice,  be  adjourned  from  day  to  day. 
AdTMM  p*rt7-  Sec.  355.  When  the  party  against  whom  the  deposition  is  to 
SiiM'tJ^uVr  ^^  ^®*^  ^^  absent  from,  pr  a  non-resident  of  the  Territory,  and 
i>mUi««tioa.  j^gjj  jjQ  agent  or  attorney  of  record  therein,  he  may  be  notified  of 
the  taking  of  the  deposition  by  publication.  The  publication 
must  be  made  three  consecutive  weeks  in  some  newspaper  printed 
in  the  county  where  the  action  or  proceeding  is  pending,  if  there 
be  any  printed  in  such  county,  and  if  not,  in  some  newspaper 
printed  in  this  Territory,  of  general  circulation  in  the  county. 
The  publication  must  contain  all  that  is  required  in  a  written 
notice,  and  may  be  proved  in  the  manner  prescribed  in  section 
eighty-one. 

SS.*IJIi«S      ^^®*  ^^^'  '^^^  deposition  shall  be  written  in  the  presence  of 
«iMofto«r.         ^jj^  officer  taking  the  same,  either  by  the  officer,  the  witness,  or 

some  disinterested  person,  and  subscribed  by  the  witness. 
»2MitiM^to  w  Sbg.  357.  The  deposition  so  taken  shall  be  sealed  up  and 
oitrkof  ooui.  endorsed  with  the  title  of  the  cause  and  the  name  of  the  officer 
taking  the  same,  and  by  him  addressed  and  transmitted  to  the 
clerk  of  the  court  where  the  action  or  proceeding  is  pending.  It 
shall  remain  under  seal  until  opened  by  the  clerk  by  order  of  the 
court,  or  at  the  request  of  a  party  to  the  action  or  proceeding  or 
his  attorney. 
u!K|!yTfd«»'!!^  Sec.  858.  The  depositions  taken  pursuant  to  this  article,  shall 
be  admitted  in  evidence  on  the  trial  of  any  civil  action  or  pro- 
ceeding pending  before  any  justice  of  the  peace,  mayor  or  other 
judicial  officer,  arbitrator  or  referee. 
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Sbo.  859.  When  a  deposition  has  been  once  taken,  it  may  be  ^^u^iV 
read  in  any  stage  of  the  same  action  or  j^oceeding,  or  in  any  ^^''' 
other  action  or  proceeding  upon  the  same  matter  between  the 
•ame  parties,  subject,  howerer,  to  all  such  exceptions  as  may  be 
taken  thereto  under  the  provisions  of  this  title. 

Sbc.  360.  Depositions,  taken  pursuant  to  this  article  by  any  2!'  •*«»***••*- 
judicial  or  other  officer  herein  authorized  to  take  depositions^ 
having  a  seal  of  office,  whether  resident  in  this  Teiritoiy  or  else- 
where, shall  be  admitted  in  evidence  upon  the  certificate  and 
signature  of  such  officer  under  the  seal  of  the  court  of  which  he 
is  an  officer,  or  his  official  seal,  and  no  other  or  further  act  of 
authentication  shall,  be  required.  If  the  officer  taking  the  same 
have  no  official  seal,  the  deposition,  if  not  taken  in  this  Territory, 
shall  be  certified  and  signed  by  such  officer,  and  shall  be  further 
authenticated,  either  by  parol  proof  adduced  in  court,  or  by  the 
official  certificate  and  seal  of  any  secretary  or  other  officer  of  the 
Territory  keeping  the  great  seal  thereof,  or  of  the  clerk  or  pro- 
thonotary  of  any  court  having  a  seal,  attesting  that  such  judicial 
or  other  officer  was,  at  the  time  of  taking  the  same,  within  the 
meaning  of  this  chapter,  authorized  to  take  the  same.  But  if  the 
deposition  be  taken  within  this  Territory  by  an  officer  having  no 
seal,  or  within  or  without  this  Territory,  under  a  special  commis- 
sion, it  shall  be  sufficiently  authenticated  by  the  official  signature 
of  the  officer  or  commissioner  taking  the  same. 

Sec.  861.  The  officer  taking  the  deposition  shall  annex  thereto  S'i^Sjtira;"- 
a  certificate,  showing  the  following  facts  :  That  the  witness  was 
first  sworn  to  testify  the  truth,  the  whole  truth,  and  nothing  but 
the  truth ;  that  the  deposition  was  reduced  to  writing*by  some 
proper  person,  naming  him ;  that  the  deposition  was  written 
and  subscribed  in  the  presence  of  the  officer  certifying  thereto; 
that  the  deposition  was  taken  at  the  time  and  place  specified  in 
tKe  notice. 

Sec.  362.  When  a  deposition  is  offered  to  be  read  in  evidence,  c»mrt  «■■♦  b« 
it  must  appear,  to  the  satisfaction  of  the  court,  that,  for  any  J^«',;j;*'**' 
cause  specified  in  section  three  hundred  and  forty-eight,  the  at- 
tendance of  the  witness  cannot  be  procured. 

Skg.  368.  Every  deposition,  intended  to  be  read  in  evidence  MmtuflMtB* 
on  the  trial,  must  be  filed  at  least  one  day  before  the  day  of 
trial. 

Sbc.  364.  The  following  foes  shall  be  allowed  for  taking  de-  ^j- for  <•>••»- 
positions  in  this  Territory,  viz:   Swearing  each  witness,  four 
cents ;  for  each  subpoena,  attachment  or  order  of  commitment, 
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fifty  cents  ;  for  each  hundred  words  contained  in  such  deposition 
and  certificate,  ten  cents,  and  no  more  ;  and  such  officer  may  re* 
tain  the  same  until  such  fees  are  paid ;  such  officer  shall  also  tax 
the  costs  of  the  sheriff  or  other  officer  who  shall  serve  the  process  • 
aforesaid,  and  fees  o£  the  witnesses,  and  may  also,  if  directed  by 
the  person  entitled  thereto,  retain  such  depositions  until  the  said 
fees  are  paid. 

Subdivision  4.     Excepticms  to  Depositions. 
■i«Miio»iio4*.       Sec.  365.  Exceptions  to  depositions  shall  be  in  writing,  speci- 
fying the  grounds  of  objection,  and  filed  with  the  papers  in  the 
cause. 

Sec.  366.  No  exception,  other  than  for  incompetency  or  ir- 
relevancy, shall  be  regarded,  unless  made  and  filed  before  the 
commencement  of  the  trial. 
ovvHtoiMid*.  Skc.  867.  The  court  shall,  on  motion  of  either  party,  hear 
and  decide  the  questions  arising  on  exceptions  to  depositions, 
before  the  commencement  of  the  trial. 

Sec.  368.  Errors  of  the  court,  in  its  decisions  upon  exceptions 
to  depositions,  are  waived,  unless  excepted  to. 


Wk»t  oonrtltvtef 

■•Od  MMpiiOB. 
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Chapter  4.     %^dmissions^  Inspection  and  Production  of 
Documents  and  General  Provisions. 
AiBiMioBofira.      Sec.  869.  Either  party  may  exhibit  to  the   other  or  to  his 

VktBMI  of  dOOV-  *  f  •^ 

■"*••  attorney,  at  any  time  before  the  trial,  any  paper  or  document 

material  to  the  action,  and  request  an  admission  in  writing  of  its 
genuineness.  If  the  adverse  party,  or  his  attorney,  fail  to  give 
the  admission  in  writing  within  four  days  after  the  request,  and 
if  the  party  exhibiting  the  paper  or  document  be  afterwards  put 
to  any  cost  or  expense  to  prove  its  genuineness,  and  the  same  bo 
finally  proved  or  admitted  on  the  trial,  such  costs  and  expenses,  to 
be  ascertained  at  the  trial,  shall  be  paid  by  the  party  refusing  to 
make  the  admission,  unless  it  shall  appear,  to  the  satisfaction  of 
the  court,  that  there  were  good  reasons  for  the  refusal. 
SSim^MtVw  ^^^'  ^"^^^  ^^^^®r  party,  or  his  attorney,  may  demand  of  the^ 
lupoetioa.  adverse  party  an  inspection  and  copy,  or  permission  to  take  a 
copy  of  a  book,  paper  or  document  in  his  possession  or  under  his 
control,  containing  evidence  relating  to  the  merits  of  the  action 
or  defence  therein.  Such  demand  shall  be  in  writing,  specifying 
the  book,  paper  or  document,  with  sufficient,  particularity  to 
enable  the  other  party  to  distinguish  it,  and  if  compliance  with 
the  demand,  within  four  days,  be  Refused,  the  court  or  judge,  on 
motion  and  notice  to  the  adverse  party,  may,  in  their  discretion. 
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order  the  adverse  party  to  give  the  other,  within  a  specified  time,  ^^^^^  *** 
an  inspectiQn  and  copy,  or  permission  to  take  a  copy  of  sack 
book,  paper  or  docament ;  and,  on  failure  to  comply  with  such 
order,  the  court  may  exclude  the  paper  or  document  from  being 
given  in  evidbnce,  or,  if  wanted  as  evidence  by  the  party  apply- 
ing, may  direct  the  jury  to  presume  it  to  be  such  as  the  party  by 
affidavit  alleges  it  to  be.  This  section  is  not  to  be  construed  to 
prevent  a  party  from  compelling  another  to  produce  any  book, 
paper  or  document  when  he  is  examined  as  a  witness. 

Sbc.  371.  Either  pjurty,  or  his  attorney,  if  required,  shall  ^^J^^^^Jti; 
deliver  to  the  other  party,  or  his  attorney,  a  copy  of  any  deed,  SSIdftoUlir 
instarument  or  other  writing,  whereon  the  action  or  defence  is  * "" 
founded,  or  which  he  intends  to  offer  in  evidence  at  the  trial.    If 
the  plaintiff  or  defendant  shall  refuse  to  furnish  the  copy  or 
copies  required,  the  party  so  refusing  shall  not  be  permitted  to 
give  in  evidence,  at  the  trial,  the  original,  of  which  a  copy  has 
been  refused.     This  section  shall  not  apply  to  any  paper,  a  copy 
of  which  is  filed  with  a  pleading. 

Sjbc.  372.  That  printed  copies  in  volumes  of  statutes,  codes,  or  btUmmoi  uv. 
other  written  law,  enacted  by  any  other  State  or  Territory  or 
foreign  government,  purporting  or  proved  to  have  been  published 
by  the  authority  thereof,  or  proved  to  be  commonly  admitted  as 
evidence  of  the  existing  law  in  the  courts  or  tribunals  of  such 
State,  Territory  or  government,  shall  be  admitted  by  the  courts 
and  officers  of  this  Territory,  on  all  occasions,  as  presumptive 
evidence  of  such  laws.     The  unwritten  or  common  law  of  any  cominoBUwof 
Other  State,  Territory  or  foreign  government,  may  be  proved  as  Jilimlli.*' 
facts  by  parol  evidence ;  and  the  books  of  reports  of  cases  ad- 
judged in  their  courts,  may  also  be  admitted  as  presumptive 
evidence  of  such  law. 

Chaptbb  5.     Proceedings  to  Perpetuate  Testimony. 
Sbo.  373.  That  the  testimony  of  a  witness  may  be  pei*petttated  FWFtta»u«c ««. 
in  the  following  manner  : 

Sbc.  374.  That  the  applicant  shall  file  in  the  office  of  the  PMiuoAt«uflM 

11*11..  .  1  /•     ,  In  dlitriet  •••rt ; 

clerk  of  the  district  cowt  a  petition,  to  be  verified,  in  which  shall  jjj»*'*»»^i*»»- 
be  set  forth,  specially,  the  subject  matter  relative  to  which  testi- 
mony is  to  be  taken,  and  the  names  of  tiie  persons  interested,  if 
known  to  the  applicant ;  and  if  not  known,  such  general  descrip- 
tion  as  he  can  give  of  such  persons,  as  heirs,  devisees,  alienees 
or  otherwise.  The  petition  shall  also  state  the  names  of  the  wit- 
nesses to  be  examined,  and  the  interrogatories  to  be  propounded 
to  each  ;  that  the  applicant  expects  to  be  a  party  to  an  actioa  in      j 
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»  court  of  thia  Temtorj,  in  which  such  testimony  will,  as  hs 
belieyes,  be  material,  and  the  dbstacles  preventing  the  immediate 
commenoement  of  the  action,  irhere  the  applicant  expects  to  be 
the  plaintiff. 

o»»«.mjnBrdCT  Sbo.  375.  The  court  or  a  judge  thereof  may  forthwith  make 
an  order  allowing  the  examination  of  such  witnesses.  The  order 
shall  prescribe  the  time  and  place  of  the  examination,  how  long 
the  parties  interested  shall  be  notified  thereof,  and  the  manner  in 
which  they  shall  be  notified. 

iSSt"!?****  ^^^'  ^^^*  ^^®^  ^*  appears  satisfactorily  to  the  court  or  judge 


iSimn«wi«'    ^^^  ^^^  parties  interested  cannot  be  personally  notified,  such 
^  ^     *■*        court  or  judge  shall  appoint  a  competent  attorney  to  examine  the 
petition  and  prepare  and  file  cross  interrogatories  to  those  con- 
tained therein.     The  witnesses  shall  be  examined  upon  the  inter- 
rogatories of  the  applicant,  %nd  upon  cross  interrogatories,  where 
they  are  required  to  be  prepared,  and  no  others  shall  be  pro- 
pounded to  them  ;  nor  shall  any  statement  be  rocoiyed  which  is 
not  responsive  to  some  one  of  them.     The  attorney  filing  the 
cross  interrogatories  shall  be  allowed  a  reasonable  fee  therefor, 
to  be  taxed  in  the  bill  of  costs. 
ToiMUkMbjr         Ssc.  877.  Such  depositions  shall  be  taken  before  some  one 
'««>•  authorized  by  law  to  take  depositions,  or  before  some  one  specially 

authorized  by  the  court  or  judge,  and  shall  be  returned  to  the 
clerk's  office  of  the  court  in  which  the  petition  was  filed. 

Sd*?hii?I*'iSJ;  ^^^'  ^^^'  -"-^^  ^^'"^  ^^  2^^8^j  if  satisfied  that  the  depositions 
M4|or4«rtw  ]^^yQ  ^^j^  properfy  taken,  and,  as  herein  required,  shall  approve 
the  same  and  order  l^em  to  be  filed  ;  and,  if  a  trial  be  had  be- 
tween the  parties  named  in  the  petition,  or  their  privies  or  suc- 
cessors in  interest,  such  depositions  or  certified  copies  thereof 
may  be  given  in  evidence  by  either  party,  where  the  witnesses  are 
dead  or  insane,  or  where  their  attendance  for  oral  examination 
cannot  be  obtained  or  required ;  but  such  depositions  shall  be 
subject  to  the  same  objections  for  irrelevancy  and  incompetency 
as  may  be  made  to  depositions  taken  pending  an  action. 
aMiiMatp«rt  z  Sbc.  379.  The  applicant  shall  pay  the  costs  of  all  proceedings 
under  this  chapter.  ' 

TITLE  XI. 

JUDGMENT. 

Chaptkr  1.     Judgment  in  General. 
Sec.  380.  JL  judgment  is  the  final  determination  of  the  rights 
of  the  parties  in  an  action. 
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Sbo.  881.  Judgment  may  be  giren  for  or  against  one  or  more  Howgiv«i; 
of  several  plaintiffs,  and  for  or  against  oop  or  more  of  several 
defendants  ;  it  may  determine  the  ultimate  rights  of  the  parties 
on  either  side,  as  between  themselves,  and  it  may  grant  :to  the 
defendant  any  afSrmative  relief  to  which  he  may  be  entitled.    In. 
an  action  against  several  defendants,  the  court  may,  in  its  dis- 
cretion, render  judgment  against  one  or  more  of  them,  leaving 
the  action  to  proceed  against  the  others  whenever  a  seva^l  judg- 
ment may  be  proper.     The  court  may  also  dismiss  the  petition  JitiiSld^lih* 
with  costs,  in  favor  of  one  or  more  defendants,  in  case  of  unrea-  •***•' 
sonable  neglect,  on  the  part  of  the  plaintiff,  to  serve  the  sum- 
mons on  other  defendants,  or  proceed  in  the  cause  against  the ' 
defendant  or  defendants  served. 

Seo.  382.  An  action  may  be  dismissed,  without  prejudice  to  a  ^JJ^JJ^**^ 
future  action  :  First,  By  the  plaintiff,  before  the  final  submission 
of  the  case  to  the  jury,  or  to  the  court,  where  the  trial  is  by  the 
court.  Second,  By  the  court,  where  the  plaintiff  fails  to  appear 
on  the  trial.  Third,  By  the  court,  for  the  want  of  necessary 
parties.  Fourth,  By  the  court,  on'  the  application  of  some  of 
the  defendants,  where  there  are  others  whom  the  plaintiff  fails  to 
prosecute  with  diligence.  Fifth,  By  the  court,  for  disobec^ence 
by  the  plaintiff  of  an  order  concerning  the  proceedings  in  the 
action.  Sixth,  In  all  other  cases,  upon  the  trial  of  the  action,  the 
decision  must  be  upon  the  merits. 

Sec.  383.  In  any  case  where  a  set-off  or  counter-claim  haa 
been  presented,  the  defendant  shall  have  the  right  of  proceeding   . 
to  the  trial  of  his  claim,  although  the  plaintiff  may  have  dismissed 
his  action  or  failed  to  appear. 

SsG.  384.  In  the  foreclosure  of  a  mortgage,  a  sale  of  the  MoHcagtMUf. 
mortgaged  property  shall  in  all  cases  be  ordered ;  and  no  real 
estate  within  this  Territory  shall  be  sold  for  the  payment  of  any 
money,  in  security  of  which  it  may  have  been  pledged,  except  in 
pursuance  of  a  judgment  of  a  court  of  competent  jurisdiction, 
ordering  such  sale* 

Ssc.  S85.  When  a  judgment  shaU  be  rendered  for  a  convey-  Eireetof  jndg. 
ance,  release  or  acquittance,  in  any  court  of  this  Territory,  and 
the  party  against  whom  the  judgment .  shall  be  rendered  does  not 
comply  therewith  by  the  time  appointed,  audi  judgment  ahall 
have  the  same  operation  and  effect,  and  be  as  available,  as  if  the 
eonveyaaoce,  release  or  acquittance  had  been  executed  conformably 
to  such  judgment.  This  section  shall  apply  to  decrees  rendered 
or  to  be  rendered  in  suits  now  pending.  ^         . 
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Chapter  2.     Judgment  upon  Failure  to  j3nswer. 

SiSiS  w'JSS  Sec.  386.  If  the  taking  of  an  account,  or  the  proof  of  a  fact, 
lioMrlr?^  ^^  ^^^  assessment  of  damages  be  necessary  to  enable  the  court  to 
pronounce  judgment  upon  a  failure  to  answer,  or  after  a  decision 
of  an  issue  of  law,  the  court  may,  with  the  assent  of  the  party 
not  in  default,  take  the  account,  hear  the  proof,  or  assess  the 
damages,  or  may,  with  the  like  assent,  refer  the  same  to  a 
referee  or  master  commissioner,  or  may  direct  the  same  to  be 
ascertained  or  assessed  by  a  jury.  If  a  jury  be  ordered,  it  shall 
be  on  or  after  the  day  on  which  the  action  is  set  for  trial. 

Chapter  8.     Judg?nent  by  Confession. 

ftSlff ff ?  T'         S^^'  ^^'^'  "^^"y  person  indebted,  or  against  whom  a  cause  of 


action  exists,  may  personally  appear  in  a  court  of  competent 
jurisdiction,  and,  with  the  assent  of  the  creditor  or  person  having 
such  cause  of  action,  confess  judgment  therefor,  w^hereupon  judg- 
ment shall  be  entered  accordingly, 
oebjaawithor-       Sec.  388.  Judgments  may  be  entered  upon  confession  by  an 
attorney,  authorized  for  that  pui*pose  by  a  warrant  of  attorney, 
acknowledged  or  proved  as  conveyances  of  land,  without  anj 
previous  process  or  proceeding,  and  judgments  so  entered  shall 
be  a  lien  from  the  date  of  entry. 
J^'iriafiiSTn      ^^^'  ^^^'  ^^^^  judgments  may  be  entered  by  the  clerk  at  any 
"•"*•  time,  and  execution  shall  issue  thereon  in  the  same  manner  as 

judgments  rendered  in  open  court. 
SnSttS.**"''**      Sec.  390.  The  debt  or  cause  of  action  shall  be  briefly  stated 
in  the  judgment,  or  in  a  writing  to  be  filed  as  pleadings  in  other 
actions. 
£*u  "obJ^       Skc.  891.  Such  judgment  shall  authorize  the  same  proceedings 
iviarij  brought.  £qj,  j^g  enforcement  as  judgments  rendered  in  actions  regularly 
brought  and  prosecuted ;  and  the  confession  shall  operate  as  a 
release  of  errors. 
JiJj'SSiiwitJt       S^^*  ^^^'  Every  attorney,  who  shall  confess  judgment  in  any 
to*fi ftildf "''    case,  shall,  at  the  time  of  making  such  confession,  produce  the 
warrant  of  attorney  for  making  the  same  to  the  court  before 
which  he  makes  the  confession,  and  the  original,,  or  a  copy  of  the 
warrant,  shall  be  filed  with  the  clerk  of  the  court  in  which  the 
judgment  shall  be  entered. 
2St!>JJtt?/i!i.       Sec.  893.  If  any  person  be  in  custody  in  a  civil  action,  at  the 
iiiSf'of  ^id^^.  suit  of  another,  no  warrant  of  attorney,  executed  by  the  person 
in  custody,  to  confess  judgment  in  favor  of  the  person  at  whose 
^^  suit  he  is  in  custody,  shall  be  of  any  force,  unless  some  attorney, 
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expressly  named  by  the  person  in  custody,  be  present  and  sign 
the  warrant  o£  attorney  as  a  witness. 

Chaptbr  4.     Manner  of  Giving  and  Entering  Judgment. 

Sec.  394.  When  a  trial  by  jury  has  been  had,  judgment  must  Jjjj^*'^'' 
be  rendered  by  the  clerk  in  conformity  to  the  verdict,  unless  it  is 
special,  or  the  court  order  the  case  to  be  reserved  for  future  ar- 
gument or  consideration. 

Ssc.  395.  Where  the  verdict  is  speciaL  or  where  there  has  iii«M»of  fp««ui 
been  a  special  finding  on  particular  questions  of  fact,  or  where 
the  court  has  ordered  the  case  to  be  reserved,  it  shall  order  what 
judgment  shall  be  entered. 

Sec.  396.  Where,  upon  the  statement  in  the  pleadings,  one  judrnMito  «»- 
party  is  entitled  by  law  to  judgment  in  his  favor,  judgment  shall  JiJJi*  **'***" 
be  so  rendered  by  the  court,  though   a  verdict  has  been  found 
against  such  party. 

Sec.  397.  If  a  counter-claim  or  set-off,  established  at  the  ;«dMi««*  for  «^ 
trial,  exceed  the  plaintiff's  claim  so  established,  judgment  for  the 
defendant  must  be  given  for  the  excess  ;  or,  if  it  appear  that  the 
defendant  is  entitled  to  any  affirmative  relief,  judgment  shall  be 
given  therefor. 

Sec.  398.  It  shall  not  be  necessary  to  reserve,  in  a  judgment  J{jj£**,sy*iJjL®» 
or  order,  the  right  of  an  infant  to  show  cause  against  it  after  his  "*'***• 
attaining  full  age ;  but,  in  any  case  in  which,  but  for  this  sec- 
tion, such  resen'ation  would  have  been  proper,  the  infant,  within 
one  year  after  arriving  at  the  age  of  twenty-one  years,  may  show 
e&use  against  such  order  or  judgment. 

Sec.  899.  All  judgments  and  orders  must  be  entered  on  the  judfnieatMid«r- 

•  mm  wn  MtnM  OE 

journal  of  the  court,  and  specify  clearly  the  relief  granted  or  or-  Jo«'»**- 
der  made  in  action. 

Sec.  400.  The  clerk  shall  make  a  complete  record  of  every  cierk  u  m%\%  n- 
cause,  as  soon  as  it  is  finally  determined,  unless  such  record  or 
some  part  thereof  be  duly  waived. 

Sec.  401.  He  shall  make  up  such  record,  in  each  cause,  *in  the  ajwrd  m  w*- 
vacation  next  after  the  term  at  which  the  same  was  determiped ; 
aaad  the  presiding  judge  of  such  court  shall,  at  its  next  term 
thereafter,  subscribe  the  same. 

Sec.  402.  The  records  shall  be  made  up  from  the  petition,  the  h«wiiii4«bpm4 
process,  return,  the  pleadings  subsequent  thereto,  reports,  ver- 
dicts, orders,  judgments,  and  aU  material  acts  and  proceedings 
of  the  court ;  but,  if  the  items  of  an  account  or  the  copies  of 
papers  attached  to  the  pleadings  be  voluminous,  the  court  may 
order  the  record  to  be  made  by  abbreviating  the  same,  or  insert-       t 
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ing  a  pertinent  description  thereof,  or  by  omitting  them  entirely. 
Evidence  must  not  be  recorded. 

ip,7SSl'{«2£*  ^®^'  *^^'  ^^®^  the  judicial  acts  or  other  proceedings  of  any 
court  have  not  been  regularly  brought  up  and  recorded  by  the 
clerk  thereof,  such  court  shall  cause  the  same  to  be  made  up  and 
recorded  within  such  time  as  it  may  direct.  When  thoy  are  made 
up  and,  upon  examination,  found  to  be  correct,  the  presiding 
judge  of  such  court  shall  subscribe  the  same. 

R««ord  niuuMi-       Sbc.  404.  That  section  four  hundred  shall  not  apply:  First, 

»irj  when.  *^*-   *^ 

In  criminal  prosecutions,  where  the  indictment  has  been  quashed^ 
or  where  the  prosecuting  attorney  shall  have  entered  a  nolle  pros^ 
equi  on  the  indictment.  Second,  In  cases  where  an  action  has 
been  dismissed  without  prejudice  to  a  future  action,  as  provided 
in  section  three  hundred  and  eighty-two.  Third,  In  all  actions 
in  which,  in  open  court,  at  the  term  at  which  the  final  order  or 
judgment  shall  be  made,  both  parties  shall  declare  their  agree- 
ment that  no  record  shall  be  made. 
May  make  rMord,      gj^,  405.  In  cascs  whcro  aH  actiou  has  been  dismissed  with- 

vpoa  MinK  paid, 

iBoertaiaeant.  ^^^  prcjudicc  to  a  futuTC  action,  the  clerk  shall  make  a  complete 
record  of  the  proceedings,  upon  being  paid  for  making  the  same 
by  the  party  desiring  the  record  to  be  made. 

Compute r«MT4a       Sec.  406.  A  Complete  record  shall  be  made  in  the  case  men- 

te  be  made,  vbtB. 

tioned  in  section  three  hundred  and  eighty-three,  unless  waived 
by  the  parties. 

•  Chapter  5.     Conveyance  by  Commissioners.  . 

2?*t'wi'Tt  ad  ^^^'  ^^^*  ^^  property  may  be  conveyed  by  master  commifl- 
mu5i!5i«f'%«.  sioners  as  hereinjjiter  provided :  First,  When,  by  an  order  or 
judgment  in  an  action  or  proceeding,  a  party  is  ordered  to  convey 
such  property  to  another,  and  he  shall  neglect  or  refuse  to  com- 
ply with  such  order  or  judgment.  Second,  When  specific  real 
property  is  required  to  be  sold  under  an  order  or  judgment  of 
the  courf. 
2255JiJ^i;  Sec.  408.  A  sheriff  may  act  as  master  commissioner  under 
the  second  sub-division  of  the  preceding  section.  Sales  made 
under  the  same  shall  conform,  in  all  respects,  to  the  laws  regu- 
lating sales  of  lands  upon  execution. 

Sso.  409.  The  deed  of  a  master  commissioner  shall  contain 
the  like  recital,  and  shall  be  executed,  acknowledged  and  recorded 
as  the  deed  of  a  sheriff,  of  real  property  sold  under  execution^ 


sianar,  whaa. 
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TITLE  Xn. 

OAUBBS  OF  AOTION  WHICH  StJllVIVB,  AJXD  ABATEMENT  OP 
ACTIOHS. 

Sbc.  410.  In  addition  to  the  causes  of  action  which  suryive  at  ^SSi^^vuTi^ 
common  lav,  causes  of  action  for  mesne  profits,  or  for  an  injury 
to  the  person  or  to  real  or  personal  estate,  or  for  any  deceit  or 
fraud  shall  also  sur?iye,  and  the  action  may  be  brought,  notwith- 
standing the  death  of  the  person  entitled  or  liable  to  the  same. 

Sec.  411.  No  action,  pending  in  any  court,  shall  abate  by  the  t^ii^^} 
death  of  either  or  both  the  parties  thereto,  except  an  action  for 
libel,  slander,  malicious  prosecution  for  a  nuisance,  or  against  a 
justice  of  the  peace  for  misconduct  in  office,  which  shall  abate  by 
die  death  of  the  defendant. 

TITLE  Xm. 

REVIVOR. 

Chapter  1.     Revivor  of  .dciions* 

Sec.  412.  Where  there  are  several  plaintifis  or  defendants  in  p^Miof  MHyu 
an  action,  and  one  of  them  dies,  or  his  powers  as  personal  rep-  pi»^ •»"««»*• 
reaentative  cease,  if  the  right  of  action  survive  to  or  against  the 
remaining  parties,  the  action  may  proceed — the  death  of  the 
party  or  the  cessation  of  his  powers  being  stated  on  the  record. 

Sec.  418.  Where  one  of  several  plaintifiia  or  defendants  dies,  JJl^truSiiUi 
or  his  powers  as  a  personal  representative  cease,  if  the  cause  of  "••^' 
action  do  not  admit  of  survivorship,  and  the  court  is  of  opinion 
that  the  merits  of  the  controversy  can  be  properly  determined  and 
the  principles  applicable  to  the  case  fully  settled,  it  may  proceed 
to  try  the  same  as  between  the  remaining  parties  ;  but  the  judg- 
ment shall  not  prejudice  any  who -were  not  parties  at  the  time  of 
trial. 

Sec.  414.  When  one  of  the  parties  to  an  action  dies,  or  his  aouom  B|^b« ' 
powers  as  a  personal  representative  cease  before  the  judgment,  if 
the  right  of  action  survive  in  favor  of  x>t  against  his  representar 
tives  or  successor,  the  action  may  be  revived  and  proceed  in  their 
names. 

Sec.  415.  The  re?ivor  shall  be,  by  a  conditional  order  of  the  ReTiTwaaaoia 

'      "^  term  Umc  or  Tft- 

court,  if  made  in  term,  or  by  a  judge  thereof,  if  m  vacation,  that  •*"*'• 
the  action  be  revived  in  the  names  of  the  representatives  or  suc- 
eessor  of  the  party  who  died,  or  whose  powers  ceased,  and  pro- 
ceed in  favor  of  or  against  them. 

Sec.  416.  The  order  may  be  made  on  the  motion  of  the  ad-  Byywm  mu ^ 
verse  party,  or  of  the  representatives  or  successor  of  the  piud;y       j 
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nrho  died  or  whose  powers  ceased,  suggesting  his  death  or  the 
cessation  of  his  powers,  which,  with  the  napies  and  capacities  of 
his  representatives  or  successor,  shaH  be  stated  in  the  order. 

St^'^iwr?^      ^^^-  ^^'^'  ^^  *^®  order  is  made  by  consent  of  the  parties,  the 

•rdtrktwiwrW.  ^q^Iq^i  shall  forthwith  stand  revived;  and,  if  not  made  by  con- 
sent, the  order  shall  be  served  in  the  same  manner  and  returned 
within  the  same  time  as  a  summons,  upon  the  party  adverse  to 
the  one  making  the  motion ;  and  if  sufficient  cause  be  not  shown 
against  the  revivor,  the  action  shall  stand  revived. 

pnbiioation  &«.  Sbc.  418.  Whcu  the  plaintiff  shall  make  an  affidavit,  that  the 
representatives  of  the  defendant,  or  any  of  them  in  whose  name 
the  action  may  be  ordered  to  be  revived,  or  non-residents  of  the 
Territory,  or  have  left  the  same  to  avoid  the  service  of  the  order, 
or  so  concealed  themselves  that  the  order  cannot  be  served  upon 
them,  or  that  the  names  and  residence  of  the  heirs  or  devisees  of 
the  person  against  whom  the  action  maybe  ordered  to  be  revived, 
or  some  of  them,  are  unknown  to  the  affiant,  a  notice  may  be 
published  for  six  consecutive  weeks,  as  provided  by  section  eighty, 
notifying  them  to  appear  on  a  day  therein  named,  not  less  than 
ten  days  after  the  publication  is  complete,  and  show  cause  why 
the  action  should  not  be  revived  against  them  ;  and,  if  sufficient 
cause  be  not  shown  to  the  contrary,  the  action  shall  stand  revived. 
Sec.  419.  Upon  the  death  of  the  plaintiff  in  an  action,  it  may 
be  revived  in  the  names  of  his  representatives,  to  whom  his  right 
has  passed.  Where  his  rfght  has  passed  to  his  personal  repre- 
sentatives, the  revivor  shall  be  in  his  name  ;  where  it  has  passed 
to  his  heirs  or  devisees,  who  could  support  the  action  if  brought 
anew,  the  revivor  may  be  in  their  names. 

MAjUagftiiui         Sec.  420.  Upon  the  death  of  a  defendant  in  an  action,  wherein 

Iliw."^'*"  the  right  or  any  part  thereof  survives  against  any  of  his  personal 
representatives,  the  revivor  shall  be  against  him ;  and  it  may, 
also,  be  against  the  heirs  or  devisees  of  the  defendant,  or  both, 
when  the  right  of  action  or  any  part  thereof  survives  against 
them. 

Ac^dnjiheirior  Sbc  421.  Upou  the  death  of  a  defendant  in  an  action  for  the 
recovery  of  real  property  only,  or  which  concerns  only  his  rights 
or  claims  to  such  property,  the  action  may  be  revived  against  his 
heirs  or  devisees,  or  both,  and  an  order  therefor  may  be  forth- 
with made  in  the  manner  directed  in  the  preceding  sections  of 
this  title. 

M?iUi?nJ^B-  ^^^'  ^^^'  ^^  ^^^®^  *^  revive  an  action  against  the  represen- 
tatives or  successor^of  a  defendant  shall  not  bo  im^do,  without 
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the  coDsent  of  such  representatives  or  successor,  unless  in  one 
year  from  the  time  it  could  have  been  first  made. 

Skc.  423.  An  order  to  revive  an  action  in  the  names  of  the  order  to  mtIt. 
representatives  or  successor  of  a  plaintiff,  maybe  made  forthwith,  iurSiVJJii. 
.  but  shall  not  be  made  without  the  consent  of  the  defendant,  after 
the  expiration  of  one  year  from  the^time  the  order  might  have 
been  first  made ;  but,  where  the  defendant  shall  also  have  died 
or  his  powers  have  ceased  in  the  meantime,  the  order  of  revivor, 
on  bodi  sides,  may  h^  made  in  the  period  limited  in  tiie  last  sec- 
tion. 

Sec.  424.  When  it  appears  to  the  court,  by  affidavit,  that  Aotiourtuibo 

^'^^  7/7  itniek  from  tiM 

either  party  to  an  action  has  been  dead,  or  where  a  party  sues  or  doo>^»*»  ▼»»•«. 
is  sued  as  a  personal  representative,  that  his  powers  have  ceased 
for  a  period  so  long  that  the  action  cannot  be  revived  in  the  names 
of  his  representatives  or  successor,  without  the  consent  of  both 
parties,  it  shall  order  the  action  to  be  stricken  from  the  docket. 

Sec.  425.  At  any  term  of  the  court  succeeding  the  death  of  ^icenw^lSry 
the  plaintiff,  while  the  action  remains  on  the  docket,  the  defend-  ttrtiftnm^^  ** 
ant  having  given  to  the  plaintiff's  proper  representatives,  in  whose 
names  the  action  might  be  revived,  ten  days'  notice  of  the  appli- 
cation therefor,  may  have  an  order  to  strike  the  action  from  the 
docket,  and  for  costs  against  the  estate  of  the  plaintiff,  unless 
the  action  is  forthwith  revived. 

Sec.  426.  When,  by  the  provisions  of  the  preceding  sections,  wi»nMUoiiM-  ■ 
an  action  stands  revived,  the  trial  thereof  shall  not  be  postponed 
by  reason  of  the  revivor,  if  the  action  would  have  stood  for  trial 
at  the  term  the  revivor  is  complete,  had  no  death  or  cessation  of 
powers  taken  place. 


Chapter  2.     Revivor  and  new  Parties  to  Judgment. 

Sec.  427.  When  a  judgment  is  recovered  against  one  or  more  j^jy^**  *• 
persons  jointly  indebted  upon  contract,  those  who  were  not  origi- 
nally summoned  may  be  made  parties  to  the  judgment  by  Miction. 

Sbo.  428.  K  either  or  both  parties  die  after  judgment  and  be-  £S;?aId*SAV.*' 
fore  satisfaction  thereof,  their  representatives,  real  or  personal  pmlntetrrM'*' 
or  both,  as  the  case  may  require,  may  be  made  parties  to  the 
same,  in  the  same  manner  as  is  prescribed  for  reviving  actions 
before  judgment ;  and  such  judgment  may  be  rendered  and  exe- 
cution awarded  as  might  or  ought  to  be  given  or  awarded  against 
the  representatives,  real  or  personal  or  both,  of  such  deceased 
party. 

Sec.  429.  If  a  judgment  become  dormant,  it  may  be  revived       j 
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SS™  »i^b?r»-  ^^  *^®  ®*™®  manner  as  is  prescribed  for  reviving  actions  before 
>iT«d.  judgment. 

TITLE  XIV. 

EXECUTIONS. 

KxMiitunitHMd      Sec.  480.  Execations  shall  be  deemed  process  of  the  court, 
«at'Monu«/'^''  and  shall  be  issued  by  the  clerk  and  directed  to  the  sheriff  of  the 

county.     They  may  be  directed  to  different  counties  at  the  samp 

time. 
KiBdi«f  navi-        Sec.  431.  Executions  are  of  three  kinds:    First,  Against  the 

property  of  the  judgment  debtor.     Second,  Against  his  person. 

Third,  For  the  delivery  of  the  possession  of  real  or  personal 

property,  with  damages  for  withholding  the  same  and  costs. 

Chapter  1.     Executions  against  the  Property  of  the  Judg- 

ment  Debtor, 

*  • 

KiDdof  property  Sec.  432.  Lands,  tenements,  goods  and  chattels,  not  exempt 
by  law,  shall  be  subject  to  the  payment  of  debts,  and  shall  be 
liable  to  be  taken  on  execution  and  sold,  as  hereinafter  provided. 

Tobebenndfrem      Sbc.  433.  Thc  lands  and  tenements  of  the  debtor,  within  the 

tlM  flnt  day  of  ' 

iSSiXJ?'*"  county  where  the  judgment  is  entered,  shall  be  bound  for  the  sat- 
isfaction thereof,  from  the  first  day  of  the  term  at  which  judg* 
ment  is  rendered ;  but  judgments  by  confession  and  judgments 
rendered  at  thc  same  term  at  which  the  action  is  commenced, 
shall  bind  such  lands  only  from  the  day  on  which  such  judgments 
are  rendered.  All  other  lands,  as  well  as  goods  and  chattels  of 
the  debtor,  shall  be  bound  from  the  time  they  shall  be  seized  in 
execution. 

jndmtmtdor.  Sec.  434.  If  exccution  shall  not  be  sued  out  within  five  years 
from  the  date  of  any  judgment  that  now  is  or  may  hereafter  be 
rendered,  in  any  court  of  record  in  this  Territory,  or  if  five  years 
shall  have  intervened  between  the  date  of  the  last  execution  issued 
on  such  judgment  and  the  time  of  suing  out  another  writ  of  exe- 
cution thereon,  such  judgment  shall  become  dormant,  and  shall 
cease  to  operate  as  a  lien  on  the  estate  of  the  judgment  debtor. 

JJrii^of^«»w-  Sec.  435.  The  writ  of  execution  against  the  property  of  thc 
judgment  debtor,  issuing  from  any  court  of  record  in  this  Terri- 
tory, shall  command  the  ofBcer  to  whom  it  is  directed,  that  of 
the  goods  and  chattels  of  the  debtor  he  cause  to  be  made  the^ 
money  specified  in  the  writ ;  and,  for  want  of  goods  and  chattels, 
he  cause  the  same  to  be  made  of  the  lands  and  tenements  of  the^ 

iUSTo?  wSC  debtor ;  and  the  exact  amount  of  the  debt,  damages  and  costs, 
for  which  the  jq^ment  is  entered,  shall  be  endors^Lpn  the  eze- 
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Sbc.  436.  When  two  or  more  writs  of  execution  against  the  jJJigSSr*"  '" 
same  debtor  shall  be  sued  out  during  the  term  in  which  judgment 
was  rendered,  or  within  ten  days  thereafter,  and  when  two  or 
more  writs  of  execution,  against  the  same  debtor,  shall  be  deliv- 
ered  to  the  officer  on  the  same  daj,  no  preference  shall  be  given 
to  either  of  such  writs ;  b«t  if  a  sufficient  sum  of  money  be  not 
made  to  satisfy  all  ezecittions,  the  amount  made  shall  be  distrib- 
nted  to  the  several  creditors  in  proportion  to  the  amount  of  their 
respective  demands.  In  all  other  cases,  the  writ  of  execution 
first  delivered  to  the  officer  shall  be  first  satisfied.  And  it  shall 
be  the  duty  of  the  officer  to  indorse  on  every  writ  of  execution 
the  time  when  he  received  the  same ;  but  nothing  herein  con- 
tained shall  be  so  construed  as  to  efiect  any  pref eraJble  Hen  which 
one  or  more  of  the  judgments,  on  which  execution  issued,  may 
have  on  the  lands  of  the  judgment  debtor. 

Sbc.  487.  That  the  officer  to  whom  a  writ  of  execution  is  de-  »«*7of  o«««. 
livered,  shall  proceed  immediately  to  levy  the  same  upon  the 
goods  and  chattels  of  the  debtor ;  but,  if  no  goods  and  chattels 
can  be  found,  the  officer  shall  endorse  on  the  writ  of  execution 
"no  goods,**  and  forthwith  levy  the  writ  of  execution  upon  the 
lands  and  tenements  of  the  debtor,  which  may  be  liable  to  satisfy 
the  judgment. 

Sec.  488.  If  the  officer,  by  virtue  of  any  execution,  issued  oi  richtoi  »fop- 

«  A  .        1  .     m        •  1     11  1  1  arty  UTl«d  ott  «o- 

from  any  court  of  recorfl  m  this  Territory,  shall  levy  the  same  ofh  4««xwmuoa. 
any  goods  and  chattels  claimed  by  any  person  other  than  the 
defendant,  it  shall  be  the  duty  of  said  officer,  forthwith,  to  give 
notice  in  writing,  to  some  justice  of  the  peace  of  the  county,  in 
which  shall  be  set  forth  the  names  of  the  plaintiff  and  defendant, 
together  with  the  name  of  the  claimant ;  and,  at  the  same  time,  »<»*!o«  *«  )««•• 
he  shall  furnish  the  said  justice  of  the  peace  with  a  schedule  of 
the  property  claimed ;  and  it  shall  be  the  duty  of  such  justice  of  '«t  •«««•»•*. 
the  peace,  immediately  upon  the  receipt  of  such  notice  and  sched- 
ule, to  make  an  entry  of  the  same  upon  his  docket,  and  issue  a  writ 
of  summons,  directed  to  the  sheriff  or  any  constable  of  the  coun- 
ty, commanding  him  to  summons  five  disinterested  men,  baring 
tiie  qualifications  of  electors,  who  shall  be  named  in  said  sum- 
mons, to  appear  before  him,  the  said  justice,  at  the  time  and 
place  therein  mentioned,  which  time  shall  not  be  more  than  three 
days  after  the  date  of  said  writ,  to  try  and  determine  the  right 
of  the  claimant  to  the  property  in  controversy.    And  it  shall  be  »«^*f  tuiaui. 
the  duty  of  the  claimant  to  give  two  days'  notice,  in  writing,  to 
the  plaintiff  or  other  party,  for  whose  benefit  such  execution  waa 
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issued  and  levied  as  aforesaid,  his  agent  or  attorney,  if  within 
the  county,  of  the  time  and  place  of  such  trial ;  and  he  shall, 
moreover,  prove  to  the  satisfaction  of  said  justice  that  such 
notice  was  given,  or  that  the  same  could  not  be  given  by  reason 
of  the  absence  of  the  party,  his  agent  or  attorney. 
SSTSltiSid  Sec.  489.  The  jury,  summoned  as  aforesaid,  shall  be  sworn 
''*'^'  to  try  and  determine  the  right  of  the  claimant  to  the  property  in 

controversy,  and  a  true  verdict  to  give,  according  to  the  evidence. 
If  the  jury  shall  find  the  right  to  said  goods  and  chattels,  or  any 
part  thereof,  to  be  in  the  claimant,  they  shall  also  find  the  value 
thereof,  and  the  justice  shall  render  judgment,  upon  such  finding 
of  the  jury,  for  the  claimant,  that  he  recover  his  costs  against  the 
plaintiff  in  execution,  or  other  party  to  the  same,  for  whose  ben* 
efit  the  execution  issued,  and  also  that  he  have  restitution  of  said 
goods  and  chattels  or  any  part  thereof,  according  to  the  finding 
of  the  jury.  But  if  the  right  of  the  said  goods  and  chattels  and 
every  part  thereof  shall  not  be  in  the  claimant,  according  to  the 
finding  of  said  jury,  then  the  said  justice  shall  render  judgment 
on  such  finding  in  favor  of  the  plaintiff*  in  execution,  or  other 
party,  for  whose  benefit  the  same  was  issued^  and  levied  against 
F«M  of  offlMn.    said  claimant  for  costs,  and  award  execution  thereon.     Said  ius- 

witiiMMS  And  Jtt-  .  '  ^ 

""•  tice  of  the  peace,  in  the  taxation  of  costs  accruing  by  reason  of 

such  claim  and  trial,  shall  allow  each  juror  summoned  and  sworn, 
the  sum  of  fifty  cents ;  and  for  the  sherifF,  constable  or  other  offi- 
cer, and  witnesses,  and  for  himself,  he  shall  tax  such  fees  as  are 
allowed  by  law  to  each,  respectively,  for  like  services  rendered  in 
other  cases.  Such  judgment  for  the  claimant,  (unless  an  under- 
taking shall  be  executed  as  provided  in  the  next  section,)  shall 
be  a  justification  of  the  oflScer  in  returning  ''ho  goods'^  to  the 
writ  of  execution,  by  virtue  of  which  the  levy  has  been  made,  as 
to  such  part  of  the  goods  and  chattels  as  were  found  to  belong  to 
such  claimant. 

SMtttiiTtoiMKiT.  Sbo.  440.  If  the  jury  shall  find  the  property  or  any  part 
f^w&e^"  thereof  to  be  in  the  claimant,  and  the  plaintiff  in  execution 
shall,  at  any  time  within  three  days  after  such  trial,  tender  to 
the  sheriff  or  other  officer  having  such  property  in  his  custody  on 
execution,  an  undertaking  with  good  and  sufficient  sureties,  pay- 
able to  such  claimant,  in  double  the  amount  of  the  value  of  such 
property  as  assessed  by  the  jury,  to  the  effect  that  they  will  pay 
all  damages  sustained  by  reason  of  the  detention  or  sale  of  such 
property,  then  the  sheriff  or  other  officer  shall  deliver  said  under- 
taking to  the  claimant,  and  proceed  to  sell  such  property,  as  if 
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no  Bach  trial  of  the  right  of  property  had  taken  place,  and  shall 
not  be  liable  to  the  claimant  therefor. 

Sbc.  441.  In  all  cases  where  a  sheriff,  coroner  or  other  officer  JPjfy.'TiSr*'*!! 
shall,  by  virtue  of  an  execution,  levy  upon  any  goods  and  chat-  iy ."'  *'  rmw^ 
tels  which  shall  remain  upon  his  hands  unsold,  for  want  of^^^id- 
ders.  for^the  want  of  time  to  advertise  and  sell,  or  any  other 
reasd^ble  cause,^e  officer  may,  for  his  own  security,  take  of 
the  defendant!  an  undertaking  with  security,  in  such  sum  as  he 
may  deem  sufficient,  to  the  effect  that  the  said  property  shall  be 
delivered  to  the  officer  holding  an  execution  for  the  sale  of  the 
same,  at  the  time  and  place  appointed  by  said  officer,  either  by 
notice,  given  in  writing,  to  said  defendant  in  execution,  or  by 
advertisement,  published  in  a  newspaper  printed  in  the  county, 
naming  therein  the  day  and  place  of  sale.  If  the  defendant  {^^J"^^*** »' 
shall  fail  to  deliver  .the  goods  and  chattels  at  the  time  «nd  place 
mentioned  in  the  notice  to  him  given,  or  to  pay  to  the  officer 
folding  the  execution  the  full  value  of  said  goods  and  chattels, 
or  the  amount  of  said  debt  and  costs,  the  undertaking,  given  as 
aforesaid,  shall  be  considwed  as  broken,  and  may  be  proceeded 
on  as  in  other  cases. 

Sbo.  442.  The  officer  who  levies  upon  goods  and  chattels,  by  J;s4*yi,£;*I;j 
virtue  of  an  execution  issued  by  a'  court  of  record,  before  he  »*••••'■**•• 
'  proceeds  to  sell  the  same,  shall  cause  public  notice  to  be  given  of 
the  time  and  place  of  sale,  for  at  least  ten  days  before  the  day 
of  sale.  The  notice  shall  be  given  by  advertisement,  published  in 
some  newspaper  printed  in  the  county,  or  in  case  no  newspaper  be 
printed  therein,  by  setting  up  advertisements  in  five  public  places 
in  the  county.  Two  advertisements  shall  be  put  up  in  the  town- 
ship where  the  sale  is  to  be  held,  and  where  goods  and  chattels 
levied  upon  cannot  be  sold  for  want  of  bidders,  the  officer  mak- 
ing such  return  shall  annex  to  the  execution  a  true  and  perfect 
inventory  of  such  goods  and  chattels,  and  the  plaintiff  in  such 
execution  may  thereupon  sue  out  another  writ  of  execution,  di- 
recting the  sale  of  the  property  levied  upon  as  aforesaid ;  but 
such  goods  and  chattels  shall  not  be  sold,  unless  the  time  and 
place  of  sale  be  advertised,  as  hereinbefore  provided. 

Sbc.  443.  When  any  writ  shall  issue,  directing  the  sale  of  JJJJS,f~PJ{J^ 
property  previously  taken  in  execution,  the  officer  issuing  said  B?i^iJiJ.*' 
writ  shall,  at  the  request  of  the  person  entitled  to  the  benefit 
thereof,  his  agent  or  attorney,  add  thereto  a  command  to  the  offi- 
cer to  whom  such  writ  shall  be  directed,  that  if  the  property  re- 
maining in  his  hands  not  sold  shall,  in  his  opinion,  be  insufficient 
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to  satisfy  the  judgment,  he  shall  levy  the  same  upon  lands  and 
tenements,  goods  and  chattels ,  or  either,  as  the  law  shall  permit, 
being  the  property  of  the  judgment  debtor,  sufficient  to  satisfy 
the  debt. 
pwpS^""*  *'  Sec,  444.  If  execution  be  levied  upon  lands  and  tenements,  or 
stock  in  trad?,  the  officer  levying  such  execution  shril  call  an  in* 
quest  of  three  disinterested  householders  orfatockin  tra^  vrho 
diall  be  resident  within  the  county  where  the  landOtaken  in  ex- 
ecution, are  situate,  and  administer  to  them  an  6atn,  impartially 
to  appraise  the  property  so  levied  upon,  upon  actual  view,  and 
such  householders  shall  forthwith  return  to  said  officer  under 
their  hands,  an  estimate  of  the  real  value  of  said  property. 

u«yiSto  ciVrP*"  ^^^*  **^'  '^^^  officer  receiving  such  return  shall  forthwith  de* 
posit  a  copy  thereof  with  the  clerk  of  the  court  from  which  the 
writ  issued,  and  immediately  advertise  and  sell  such  property^ 
agreeably  to  the  provisions  of  this  title. 

5i*^*twi***      ^^^'  **^'  ^^'  ^P^^  ^^^^  return,  as  aforesaid,  it  appear  by  the 

third!,  inquisition  that  two-thirds  of  the  appraised  value  of  said  lands, 

tenements  or  stock  in  trade  so  levied  Upon  is  sufficient  to  satisfy 

the  execution,  with  costs,  the  judgment  on  which  such  execution 

issued,  shall  not  operate  as  a  lien,  on  the  residue  of  the  debtor's 

Fropttiyaoito    ostato,  to  tho  projudico  of  any  other  judgment  creditor,  but  no 

JtaUpSJi?*''*'  ^^^  property  shall  be  sold  for  less  than  two-thirds  of  the  value' 

^*^'**  returned  in  the  inquest ;  and  nothing  in  this  section  contained 

shall,  in  any  wise,  extend  to  effect  the  sale  of  lands  or  stock  in 

trade  by  the  Territory,  but  all  land  or  stock  in  trade  therein,  the 

property  of  individuals  indebted  to  the  Territory  for  any  debt  or 

taxes,  or  in  any  other  manner,  shall  be  sold,  without  valuation, 

for  the  discharge  of  such  debt  or  taxes,  agreeably  to  the  laws  in 

such  cases  made  and  provided. 

oAMn*  property      Sec.  447.  If  the  propcrtv  of  any  cleric,  sheriff,  coroner,  jus- 

f«r  ttomtr  r«««W-  r      r  ^  */  «m. 

JlLify  not  to  ti  tice  of  the  peace,  constable  or  any  collector  of  Territory,  county, 
«ppraiMd.         ^^^^  ^^  township  tax,  shall  be  levied  on  for  or  on  account  of  any 
moneys  that  now  are  or  may  hereafter  be  by  them  collected  or 
received  in  their  official  capacity,  the  property  so  levied  on  shall 
be  sold  without  valuation. 
fkirij  ur»*  w      Sbc.  448.  Lands  and  tenements,.taken  on  execution,'8haU  not 
UA4-k*w  $iT».  be  sold  until  the  officer  cause  public  notice  of  the  time  and  plaoe 
of  sale  to  be  given,  for  at  least  thirty  days  before  the  day  of 
sale,  by  advertisement  in  some  newspaper  printed  in  the  county, 
or  in  case  no  newspaper  be  printed  in  the  county,  in  some  news- 
paper in  general  circulation  therein,  and  by  puttingjip  anadver- 
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tisement  upon  the  court-house  door,  and  in  five  other  public 
places  in  the  county,  two  of  which  shall  be  in  the  township  where 
such  lands  and  tenements  lie.  AH  sales  made  without  such  ad- 
vertisement shall  be  set  aside,  on  motion,  by  the  court  to  which 
the  execution  is  returnable. 

Sbc.  449.  IE  the  court,  upon  the  return  of  any  writ  of  execu-  JJ^i^fJJ  {^^ 
tion,  for  the  satisfaction  of  which  any  lands,  tenements  or  stock  JifbjMi  to^«'t« 
in  trade  have  been  sold,  shall,  after  having  carefully  examined  ^""^^ 
the  proceedings  of  the  officer,  be  satisfied  that  the  sale  has,  in  all 
respects,  been  made  in  conformity  to  the  provisions  of  this  title, 
the  court  shall  direct  the  clerk  to  make  an  entry  on  the  journal, 
that  the  court  is  satisfied  of  the  legality  of  such  sale,  and  in  or- 
der that  the  officer  make  to  the  purchaser  a  deed  for  such  lands 
and  tenements ;  and  the  officer,  on  making  such  sale,  may  retain 
the  purchase  money  in  his  hands  until  the  court  shall  have  ex- 
amined his  proceedings,  as   aforesaid,  when  he  shall  pay  the 
same  to  the  person  entitled  thereto,  agreeably  to  the  order  of  the 
court. 

Sec.  450.  The  sheriff  or  other  officer,  who,  upon  such  writ  or  p^**  ^  ■»*• 
writs  of  execution,  shall  sell  the  said  lands  and  tenements,  or  i? ddlSiiSt. 
any  part  thereof,  shall  make  to   the  purchaser  or  purchasers 
thereof,  as  good  and  sufficient  deed  of  conveyance  of  the  lands 
and  tenements  sold,  as  the  person  or  persons  against  whom  such 
writ  or  writs  of  execution  were  issued,  could  have  made  of  the 
same,  at  or  any  time  after  they  became  liable  to  judgment.   The  n^i  aTidMM  •< 
deed  shall  be  sufficient  evidence  of  the  legality  of  such  sale,  and 
the  proceedings  therein  until  the  contrary  be  proved,  and  shall 
vest  in  the  purchaser  as  good  and  as  perfect  an  estate  in  the 
premises  therein  mentioned,  as  was  vested  in  the  party  at  or  after 
the  time,  when  such  lands  and  tenements  became  liable  to  the 
satisfaction  of  the  judgment ;  and  such  deed  of  conveyance,  to  be  JlJ**^.^*^ 
made  by  the  sheriff  or  other  officer,  shall  recite  the  execution  or 
executions,  or  the  substance  thereof,  and  the  names  of  the  parties, 
the  amount,  and  date  of  term  of  rendition  of  each  judgment,  by 
virtue  whereof  the  said  lands  and  tenements  were  sold  as  afore- 
said, and  shall  be  executed,  acknowledged  and  recorded  as  is 
or  may  be  provided  by  law,  to  perfect  the  Conveyance  of  real 
estate  in  other  cases. 

Sbc.  451.  That  the  officer  who  levies  upon  goods  and  chattels  2JJJJ'  r*^ir 
or  lands  and  tenements,  or  who  is  charged  with  the  duty  of  sell-  JSrCSI******** 
ing  the  same,  by  virtue  of  any  writ  of  execution,  may  refuse  to 
publish  a  notice  of  the  sale  Uiereof  by  advertisement  in  a  news-  — 
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paper,  until  the  party  for  whose  benefit  such  execution  iasued, 
his  agent  or  attorney,  shall  advance  to  such  officer  so  much 
money  as  will  be  sufficient  to  discharge  the  fees  of  the  printer, 
for  publishing  such  notice. 

S'iJffflSS!*'**  Sbc.  452.  Before  any  officer  shall  be  excused  from  giving  the 
notification  mentioned  in  the  last  section,  he  shall  demand  of 
the  party  for  whose  benefit  the  execution  was  issued,  his  agent 
or  attorney,  (provided  either  of  them  reside  in  the  county,)  the 
fees  in  said  section  specified. 

su««wh«rem«d«.  gj;c.  458.  All  salcs  of  lands  or  tenements  under  execution, 
shall  be  held  at  the  court  house,  in  the  county  in  which  such 

offlMFAot  to  pur.  lands  and  tenements  are  situated.     No  sheriff  or  other  officer 

making  the  sale  of  property,  either  personal  or  real,  nor  any 

appraiser  of  such  property,  shall,  either  directly  or  indirectly, 

purchase  the  same ;  and  every  purchase  so  made  shall  be  consid- 

.  ered  fraudulent  and  void. 

SSt'imm*.'"***"*  ^^^'  ^^*'  ^^  lands,  tenements  or  stock  in  trade,  levied  on  as 
aforesaid,  are  not  sold  upon  one  execution,  other  executions  may 
be  issued  to  sell  the  said  property  so  levied  upon. 

Two  or  moroexo-      Seo.  455.  lu  all  cascs  whcro  two  or  more  executions  shall  be 

entlons  to  bo  loT^t  i  «? 

iSiS«'!jrjtS    P^t  i^^^  ^^®  hands  of  any  sheriff  or  other  officer,  and  it  shall  be 
****^*  necessary  to  levy  on  real  estate  to  satisfy  the  same,  and  either  of 

the  judgment  creditors,  in  whose  favor  one  or  more  of  said  exe- 
^  cutions  are  issued,  shall  require  the  sheriff  or  other  officer  to  levy 
said  executions,  or  so  many  thereof  as  may  be  required,  on  sepa- 
rate parcels  of  the  real  property  of  the  judgment  debtor  or  debt- 
ors, giving  to  the  officer  making  the  levy  on  behalf  of  the  cred- 
itor, whose  execution  may,  by  the  provisions  of  this  chapter,  be 
entitled  to  a  preference,  the  choice  of  such  part  of  the  real 
property  of  the  judgment  debtor  or  debtors,  as  will  be  sufficient, 
at  two- thirds  of  the  appraised  value,  to  satisfy  the  same;  and  in 
all  cases  where  two  or  more  executioos,  which  are  entitled  to  no 
preference  over  each  other,  are  put  into  the  hands  of  the  same 
officer,  it  shall  be  the  duty  of  the  officer,  when  required,  to  levy 
the  same  on  separate  parcels  of  the  real  property  of  the  judg- 
ment debtor  or  delators,  when,  in  the  opinion  of  the  appraisers, 
the  same  may  be  divided  without  material  injury ;  and  if  the  real 
property  of  said  debtors  will  not  be  sufficient,  at  two-thirds  of  its 
appraised  value,  to  satisfy  all  the  executions  chargeable  thereon, 
such  part  of  the  same  shall  be  levied  on,  to  satisfy  each  execution, 
as  will  bear  the  same  proportion  in  value  to  the  whole,  as  the 
amount  due  to  the  execution  bears  to  the  amount  of  all  the  exe- 
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cutions  chargeable  tbereon,  as  near  as  may  be,  according  to  the 
appraised  valne  of  each  separate  parcel  of  said  real  property. 

Sbc.  436.  If  the  term  of  service  of  the  sheriff  or  other  officer  wh«n  meoeedug 
who  has  made,  or  shall  hereafter  make  sale  of  any  lands  and  '•^ 
tenements,  shall  expire,  or  if  the  sheriff  or  other  officer  shall  be 
absent,  or  be  rendered  unable,  by  death  or  otherwise,  to  make  a 
deed  of  conveyance  of  the  same,  any  succeeding  sheriff  or  other 
officer  on  receiving  a  certificate  from  the  court  from  which  execu- 
tion issued  for  the  sale  of  said  lands  and  tenements,  signed  by 
the  clerk,  by  order  of  said  court,  setting  forth  that  sufficient 
proof  has  been  made  to  the  court  that  such  sale  was  fairly  and 
legally  made  ;  and  on  tender  of  the  purchase  money,  or  if  the 
same  or  any  part  thereof  be  paid,  then  on  proof  of  such  pay- 
ment and  tender  of  the  balance,  if  any,  may  execute  to  the  said 
purchaser  or  purchasers,  or  his  or  their  legal  representatives,  a 
deed  of  conveyance  of  said  lands  and  tenements  so  sold ;  such 
deed  shall  be  as  good  and  valid  in  law,  and  have  the  same  effect, 
as  if  the  sheriff  or  other  officer,  who  made  the  sa^e,  had  executed 
the  same. 

Sbc.  457.  If.  on  any  sale  made  as  aforesaid,  there  shall  be  in  Appropri»u«B  of 
the  hands  of  the  sheriff  or  other  officer,  more  money  than  is  suf-  Joa/^**'  ****** 
ficient  to  satisfy  the  writ  or  writs  of  execution,  with  interests  and 
costs,  the  sheriff  or  other  officer  shall,  on  demand,  pay  the  bal- 
ance to  the  defendant  in  execution,  or  his  legal  representatives. 

Sbc.  458.  If  any  juugmentor  judgments,  in  satisfaction  of  i^S^ii^'t;^, 
which  any  lands  or  tenements  are  sold,  shall  at  any  time  there-.  JSii*"*  **  "^"^ 
after  be  refersed,  each  reversal  shall  not  defeat  or  effect  the  title 
of  the  purchaser  or  purchasers ;  but,  in  such  cases,  restitution 
shall  be  made,  by  the  judgment  creditors,  of  the  money,  for 
which  such  lands  or  tenements  were  sold,  with  lawful  interest 
from  the  day  of  sale. 

Sbc.  459.  No  judgment  heretofore  rendered,  or  which  hereaf-  u'mSJT'wSjS 
ter  maybe  rendered,  on  which  execution  shall  not  have  been  riStMUtu.*^ 
taken  out  and  levied  before  the  expiration  of  one  year  next  after 
its  rendition,  shall  operate  as  a  lien  on  the  estate  of  any  debtor, 
to  the  prejudice  of  any  other  bona  fide  judgment  creditor.     But 
in  all  cases  where  judgment  has  been  or  may  be  rendered  in  the 
supreme  court,  and  a  special  mandate  awarded  to  the  district 
court  to  carry  the  same  into  execution,  the  lien  of  the  judgment 
creditor  shall  continue  for  one  year  after  the  first  day  of  the 
term  of  the  district  court,  to  which  such  mandate  may  be  direct-    » 
ed.    Nothing  in  this  subject  contained  shall  be  construed  to 
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defeat  the  lien  of  aqy  judgment  creditor,  who  shall  fail  to  take 
out  execution,  and  cause  a  levy  to  be  made  as  herein  provided, 
when  such  failure  shall  be  occasioned  by  appeal,  proceedings  in 
error,  injunction  or  by  vacancy  in  the  office  of  sheriff  or  coroner, 
or  the  inability  of  such  officer,  until  one  year  after  such  disabili- 
ty shall  be  removed.  In  all  cases  where  real  estate  has  been  or 
may  hereafter  be  taken  on  execution  and  appraised,  and  twice 
advertised  and  offered  for  sale,  and  shall  remain  unsold  for  want 
of  bidders,  it  shall  be  the  duty  of  the  court  from  which  such  exe- 
N«w  Appraise,     cutiou  issucd,  ou  motiou  of  the  plaintiff,  to  set  aside  such  ap- 

meafc  upon  failure  '  -*  '  •ii 

iiSJiT^'^  *^**'  praisement  and  order  a  new  one  to  be  made,  or  to  set  aside  such 
levy  and  appraisement  and  award  a  new  execution  to  issue,  as 
the  case  may  require. 
KxeenUoa return.      Sec.  460.  Tho  sheriff  or  othor  officer,  to  whom  any  writ  of 
*  •  ***y  *'■•  execution  shall  be  directed,  shall  return  such  writ  to  the  court  to 
which  the  same  is  returnable,  within  sixty  days  from  the  date 
thereof, 
jvdcmentirea.        ^^^'  ^^^'  ^  ^^^  ^^®^  wherc  judgmcut  is  rendered  in  any 
bJISi  mJft^i-  court  of  record  within  this  Territory,  upon  any  instrument  of 
imSIium?  "    writing  in  which  two  or  more  persons  are  jointly  and  severally 
bound,  and  it  shall  be  made  to  appear  to  the  court,  by  parol  or 
other  testimony,  that  one  or  more  of  said  persons  so  bound, 
signed  the  same  as  surety  or  bail,  for  his  or  their  co-defendant, 
it  shall  be  the  duty  of  the  clerk  of  said  court,  in  recording  the 
judgment  thereon,  to  certify  which  of  the  defendants  is  principal 
debtor,  and  which  are  sureties  or  bail.     And  the  clerk  of  the 
«  court  aforesaid  shall  issue  execution  on  such  judgment,  command- 
ing the  sheriff  or  other  officer  to  cause  the  money  to  be  made  of 
the  goods  and  chattels,  lands  and  tenements  of  the  principal 
debtor,  but  for  want  of  sufficient  property  of  the  principal  debtor, 
to  make  the  same,  that  he  cause  the  same  to  be  made  of  the 
goods  and  chattels,  lands  and  tenements  of  the  surety  or  bail. 
rroMHTof  priB.  In  all  cases,  the  property,  both  personal  and  real,  of  the  princi- 
^Sf**5^'tti     P*^  debtor,  within  the  jurisdiction  of  the  court,  shall  be  ex- 
..retiea.  haustod  before  any  of  the  property  of  the  surety  or  bail  shall  be 

taken  in  execution. 
vm»  af  Mpraiier  ^®^*  ^^^'  ^^^^  houscholder,  summoned  to  appraise  real  estate 
or  stock  in  trade,  under  the  provision  of  this  chapter,  shall  be 
allowed  and  receive  for  his  services  the  sum  of  fifty  cents  for 
each  day  he  may  be  so  engaged  as  such  appraiser,  to  be  collected 
on  the  execution,  by  virtue  of  which  the  property  appraised  was 
levied  on,  if  claimed  at  the  time  of  making  the  return  of  such 
JiVppVaTiS?^^    appraisment.    And  when  any  householder,  summoned  as  afore- 
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said,  shall  fail  to  appear  at  the  time  or  place  appointed  by  the 
officer,  and  discharge  his  duty  as  appraiser,  he  shall,  on  com- 
plaint being  made  to  any  justice  of  the  peace  of  the  township  in 
which  such  householder  resides,  forfeit  and  pay  the  sum  of  fifty 
cents  for  every  such  neglect,  unless  he  can  render  a  reasonable 
excuse.  Such  sum  shall  be  collected  by  said  justice,  and  paid 
in  to  the  township  treasurer  for  the  use  of  the  township. 

Sec.  463.  If  any  sheriff  or  other  officer  shall  rafuse  or  neg-  JhJriff  ISr  Mfi««* 
lect  to  execute  any  writ  of  execution  to  him  directed,  which  has  ttn^i'^S^l^m- 
come  to  his  hands,  or  shall  neglect  or  refuse  to  sell  any  goods  ****""***  "" 
and  chattels,  lands  and  tenements,  or  shall  neglect  to  call  an  in- 
quest and  return  a  copy  thereof,  forthwith,  to  the  clerk's  office, 
or  shall  neglect  to  return  any  writ  of  execution  to  the  proper 
court,  on  or  before  the  return  day  thereof,  or  shall  neglect  to 
return  a  just  and  perfect  inventory,  of  all  and  singular,  the  goods 
and  chattels,  by  him  taken  in  execution,  unless  the  said  sheriff 
or  other  officer  shall  return  that  he  has  levied  and  made  the 
amount  of  the  debt,  damages  and  costs,  or  shall -refuse  or  neg- 
lect, on  demand,  to  pay  over  to  the  plaintiff,  his  agent  or  attorney 
of  record,  all  moneys  by  him  collected  or  received  for  the  use  of 
said  party,  at  any  time  after  collecting  or  receiving  the  same, 
except  as  provided  in  section  four  hundred  and  forty-nine,  or 
shall  neglect  or  refuse,  on  demand  made  by  the  defendant,  his 
agent  or  attorney  of  record,  to  pay  over  all  moneys  by  him  re- 
ceived for  any  sale  made,  beyond  what  is  sufficient  to  satisfy  the 
writ  or  writs  of  execution,  with  interest  and  legal  costs,  such 
sheriff  or  other  officer  shall,  on  motion  in  court,  and  two  days 
notice  thereof  in  writing,  be  amerced  in  the  amount  of  said  debt, 
damages  and  costs,  with  ten  per  cent,  thereon,  to  and  for  the  use 
of  said  plaintiff  or  defendant,  as  the  case  may  be. 

Sbc.  464.  If  any  clerk  of  a  court  shall  neglect  or  refuse,  on  s«im  for  «i«rk. 
demand  made  by  the  person  entitled  thereto,  his  agent  or  attor* 
ney  of  record,  to  pay  over  all  money  by  him  received  in  his  offi- 
cial capacity,  for  the  use  of  such  persons,  every  such  clerk  may 
be  amerced,  and  the  proceedings  against  him  and  his  sureties 
shall  be  the  same  as  provided  for,  in  the  foregoing  section, 
against  sheriffs  and  their  sureties. 

Sbc.  465.  When  the  cause  of  amercement  is  for  refusing  to  J\»J5J*{j/<>' 
pay  over  money  collected  as  aforesaid,  the  said  sheriff  or  other  Sld'Sn'^'iU 
officer  shall  not  be  amerced  in  a  greater  sum  than  the  amount  so 
withheld,  with  ten  per  cent,  thereon. 

Sbc.  466.  When  execution  shall  be  issued  in  any  county  in  JiSS^nVtr*" 
this  Territory,  and  directed  to  the  sheriff  or  coroner  of  anpther  may  b?iJS5!7y 
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county,  it  shall  be  lawful  for  such  sheriff  or  coroner  having  the 

execution,  after  having  discharged  all  the  duties  required  of  him 

by  law,  to  enclose  such  execution  by  mail,  to  the  derk  of  the 

court  who  issued  the  same.     On  proof  being  made  by  such  sheriff 

or  coroner,  that  the  execution  was  mailed  soon  enough  to  have 

reached  the  office  where  it  was  issued,  within  the  time  prescribed  by 

law,  the  sheriff  or  coroner  shall  not  be  liable  for  any  amercement 

or  penalty,  if^  it  do  not  reach  the  office  in  due  time. 

MoMfmnotht      Sec.  467.  No  shcriff  shall  forward  by  mail  any  money  made  on 

mlii  withoatin-  auy  such  executiou,  unless  he  shall  be  speciaUy  instructed  to  do  it 

KoiiM  of  BotioD.  by  the  plaintiff,  his  agent  or  attorney  of  record.     In  all  cases  of  a 

beflftoonTdayTu.  motiou  to  amorce  a  sheriff,  or  other  officer  of  any  county  from 

ion  tni  d»j  of  '  j  ^ 

^"^-  whieh  the  execution  issued,  notice  in  writing  shall  be  given  to  such 

officer,  as  hereinbefore  required,  by  leaving  it  with  him  or  at  his 
office,  at  least  fifteen  days  before  the  first  day  of  the  term  at  which 
such  motion  shall  be  made.  All  amercements,  so  procured,  shall 
be  entered  on  the  record  of  the  court,  and  shall  have  the  same 
force  and  effect  as  a  judgment. 

iiViII?^»**ii'      ^®^*  ^^^*  ^*^^  *^^  every  surety  of  any  sheriff  or  other  officer, 

SJjifi^JS.**  ™«^y  he  made  party  to  the  judgment  rendered  as  aforesaid,  against 
the  sheriff  or  other  officer,  by  action  to  be  commenced  and  prose- 

pr<»p«Tt7of  offlMr  cuted  as  in  other  cases ;  but  the  goods  and  chattels,  lands  and 

malt  b«  exhauBtod  ,  i-ii  -it^i  t^  i 

Jgjjj  pwo^iag  tenements  of  any  such  surety,  shall  not  be  liable  to  be  taken  on 
execution,  when  sufficient  goods  and  chattels,  lands  and  tenements 
of  the  sheriff  or  other  officer,  against  whom  execution  may  be  is- 
sued, can  be  found  to  satisfy  the  same.  Nothing  herein  con- 
tained shall  prevent  either  party  from  proceeding  against  such 
sheriff  or  other  officer,  by  attachment,  at  his  election. 
wimh  offleer  IU7  Sec.  469.  lu  csscs  whcro  a  sheriff  or  other  officer  may  b® 
f!!hUowrue?^  amerced,  and  shall  not  have  collected  the  amount  of  the  original 
judgment,  he  shall  be  permitted  to  sue  out  an  execution  and  col- 
lect the  amount  of  said  judgment,  in  the  name  of  the  original 
plaintiff,  for  his  use. 

Chapter  2.     Proceedings  in  aid  oft  Execution, 
When  not  lafflo-       Sec.  470.  Whou  a  judsmeut  debtor  has  not  personal  or  real 

Unt  pertonal  or  i  «•    •  .1 

JSt'SS^'iSfillSJr  property,  subject  to  levy  on  execution,  sufficient  to  satisfy  the 
judgment,  any  equitable  interest  which  he  may  have  in  real  estate 
as  mortgagor,  mortgagee  or  otherwise,  or  any  interest  he  may 
have  in  any  banking,  turnpike,  bridge  or  other  joint  stock  com- 
pany, or  any  interest  he  may  have  in  any  money,  contracts, 
claims  or  choses  in  action,  due  or  to  become  due  to  him,  or  in 
any  judgment  or  decree,  or  any  money,  goods  or  effects  which  he 
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may  hare  in  the  possession  of  any  person,  body  politic  or  corpo- 
rate, shall  be  subject  to  the  payment  of  such  jndgment  by  action 
or  as  this  chapter  prescribes. 

Sec.  471.  When  an  execution  against  a  judgment  debtor,  or  when  iiAtor  r^ 
one  of  sever^tl  debtors  in  the  same  judgment  issued  to  the  sheriff  Shwjodjf/'**' 
of  the  county  where  he  resides  or  if  he  do  not  reside  in  the  Terri- 
tory, to  the  sheriff  of  the  county,  where  the  judgment  was  rendered 
or  a  transcript  of  a  justice's  judgment  has  been  filed,  is  returned 
unsatisfied  in  whole  or  in  part,  the  judgment  creditor  is  entitled 
to  an  order  of  the  probate  judge  of  the  county  to  which  the  exe- 
cution was  issued,  requiring  such  debtor  to  appear  and  answer 
concerning  his  property,  before  such  judge  or  a  referee  appointed 
by  such  judge,  at  a  time  and  place  specified  in  such  order,  within 
the  county  to  which  the  execution  was  issued. 

Seo.  472.  After  the  issuing  of  an  execution  against  property,  2Sti?"*^*' 
snd  upon  proof,  by  the  aflSdavit  of  the  judgment  creditor  or  other- 
wise, to  the  satisfaction  of  a  probate  judge  or  a  judge  of  the  dis- 
trict court,  of  the  county  in  which  the  order  may  be  served,  that 
the  judgment  debtor  has  property  which  he  unjustly  refuses  to 
apply  towards  the  satisfaction  of  the  judgment,  such  court  or 
judge  may,  by  order,  require  the  judgment  debtor  to  appear  at  a 
time  or  place  in  said  county,  to  answer  concerning  the  same ;  and 
such  proceedings  may  thereupon  be  had,  for  the  application  of 
the  property  of  the  judgment  debtor  towards  the  satisfaction  of 
the  judgment,  as  arc  prescribed  in  this  chapter. 

Sec.  473.  Instead  of  the  order  requiring  the  attendance  of  the  JHS^tSf"*' 
judgment  debtor,  as  proyided  in  the  last  two  sections,  the  judge 
may,  upon  proof  to  his  satisfaction,  by  aflSdavit  of  the  party  or 
otherwise,  that  there  is  danger  of  the  debtor  leaving  the  Terri- 
tory or  concealing  himself,  to  avoid  the  examination  herein 
mentioned,  issue  a  warrant  requiring  the  sheriff  to  arrest  him  and 
bring  him  before  such  judge,  within  the  county  in  which  the 
debtor  may  be  arrested.  Such  a  warrant  can  be  issued  only  by  a/ 
judge  of  probate  or  judge  of  the  district  court,  of  the  county  in 
which  such  debtor  resides  or  may  be  arrested.  Upon  being 
brought  before  the  judge,  he  shall  be  examined  on  oath,  and  other 
witnesses  may  be  examined  on  either  side  ;  and  if,  on  such  ex- 
amination, it  appear  that  there  is  danger  of  the  debtor  leaving 
the  Territory,  and  that  ho  has  property  which  he  unjustly  refuses 
to  apply  to  such  judgment,  he  may  be  ordered  to  enter  into  an 
undertaking  in  such  sum  as  the  judge  may  prescribe,  with  one  or 
more  ^eties,  that  he  will,  from  time  to  time,  attend  for  examipa- 
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MaTbeeommitted  tion  befoFo  the  fud&ce  or  referee,  as  shall  be  directed.     In  default 

to  4n  in  default        ^  .         .  ,  ,  ,  .  ,  i  .         i  v 

otuii.  qI  entering  into. such  undertaking,  he  may  be  committed  to  the 

jail  of  the  county,  by  warrant  of  the  judge,  as  for  a  contempt. 

NoteieuediioB      Sbc.  474.  No  person  shall,  on  examination  pursuant  to  this 

ground  o/fiiud.  chapter,  be  excused  from  answering  any  question  on  the  ground 

that  his  examination  will  tend  to  convict  him  of  a  fraud,  but  his 

answer  shall  not  be  used  as  evidence  against  him  in  a  prosecution 

for  such  fraud.  * 

S£Ju  t?»'di2?*        Seo.  475.  After  the  issuing  of  execution  against  property ,  any 

p^oulSL^ii  person  indebted  to  the  judgmeut  debtor  may  pay  to  the  sheriff  the 

amount  of  his  debt  or  so  much  thereof  as  may  be  necessary  to 

satisfy  the  execution,  and  the  sheriff's  receipt  shall  be  a  sufficient 

discharge  for  the  amount  so  paid,  or  directed  to  be  credited  by 

the  judgment  creditor  on  the  execution. 

Sjld**«twt       ^*^'  ^^^*  After  the  issuing  or  return  of  an  execution  against 

SSSd  to^a^r.  property  of  a  judgment  debtor,  or  of  any  one  of  several  debtors 

in  the  same  judgment,  and  upon  proof  by  affidavit  or  otherwise, 

to  the  satisfaction  of  the  judge,  that  any  person  or  corporation 

has  property  of  such  judgment  debtor,  or  is  indebted  to  him,  the 

judge  may,  by  an  order,  require  such  person  or  corporation,  or 

any  officer  or  member  thereof,  to  appear  at  a  specified  time  and 

place  within  the  county  iu  which  such  person  or  corporation  may 

Notice  in  the  diB-  ^^  scrvcd  with  the  order  to  answer,  and  answer  the  same.     The 

JJirt  to'^Mtie.    judge  may,  also,  in  his  discretion,  require  notice  of  such  pro- 

*  **  ****■  ceeding  to  be  given  to  any  party  in  the  action,  in  such  manner  aa 

may  seem  to  him  proper. 
witn«8in»ybe        Seo.  477.  Witncsscs  may  be  required,  upon  the  order  of  the 

required  to  testify   .     _  ,  .«  i-  i  ,. 

judge,  to  appear  and  testify  upon  any  proceedings  under  this 
chapter  in  the  same  manner  as  upon  the  trial  of  an  issue. 
Tctimonyhow         Sbc.  478.  The  party  or  witness  may  be  required  to  attend  be- 
fore the  judge  or  before  a  referee,  appointed  by  the  court  or 
judge.  If  before  a  referee,  the  examination  must  be  taken  by  the 
referee  and  certified  by  the  judge.     All  examinations,  and  answers 
before  a  judge  or  a  referee,  under  this  chapter,  must  be  on  oath, 
but  when  a  corposation  answers,  the  answer  must  be  on  oath  of 
an  officer  thereof. 
Property  in  hand.      Sbc.  479.  Thc  judgc  may  order  any  property  of  the  judgment 
SSSSion'Vf  wn"  debtor,  not  exempt  by  law,  in  the  hands  either  of  himself  ojp  any 
no^tbfe  M^1oo«,   other  person  or  corporation,  or  due  to  the  judgment  debtor,  to  be 
applied  toward  the  satisfaction  of  the  judgment,  but  the  earnings 
of  the  debtor  for  his  personal  services,  at  any  time  within  three 
months  next  preceding  the  order,  cannot  be  so  applied,  when  it  is 
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made  to  appear  by  the  debtor's  affidayit  or  odierwise,  that  such 
earnings  are  necessary  for  the  use  of  a  family  supported  irholly 
or  partly  by  his  labor. 

Sbc.  480.  The  judge  may,  also,  by  order,  appoint  the  sheriff  ^fS^ilSi 
of  the  proper  county  or  other  suitable  p^»on,  a  receiver  of  the  t«n?£«^'oVp»oiH 
property  of  the  judgment  debtor,  in  the  same  manner  and  with  "^^' 
like  authority  as  if  the  appointment  was  made  by  the  court.  The 
judge  may,  also,  by  order,  forbid  a  transfer  or  other  disposition 
of  the  property  of  the  judgment  debtor,  not  exempt  by  law,  and 
auy  iuterfereuce  therewith. 

Src.  481.  If  it  shall  appear  that  the  judgment  debtor  has  any  JJSf^^j^j^jf,^^ 
equitable  interest  in  real  estate  in  the  county  in  which  proceedings  £2!  **'***  *** 
are  had,  as  mortgagor  or  mortgagee  er  otherwise,  and  the  inter- 
est of  said  debtor  can  be  ascertained  as  between  himself  and  the 
person  or  persons  holding  the  legal  estate,  or  the  person  or  per- 
sons having  a  lien  on  or  interest  in  the  same,  without  controversy 
as  to  the  interest  of  such  person  or  persons  holding  such  legal 
estate  or  interest  therein,  or  lien  on  the  same,  the  receiver  may 
be  ordered  to  sell  and  convey  such  real  estate  or  the  debtor's  in* 
terest  therein.     Such  sale  shall  be  conducted,  in  all  respects,  in  Maimer  of  ••]«. 
the  same  manner  as  is  provided  by  this  code  for  the  sale  of  real 
estate  upon  execution,  and  the  proceedings  of  sale  shall,  before 
the  execution  of  the  deed,  be  approved  by  the  court  in  which  the 
judgment  was  rendered,  or  the  transcript  has  been  filed  as  afore- 
said, as  in  cases  of  sale  upon  execution. 

Sec.  482.  If  the  sheriff  shall  be  appointed  receiver,  he  and  his  JJ};^^7JJI;S^ 
sureties  shall  be  liable  on  his  official  bond,  for  the  faithful  dis-  ""^^  "*"•' ' 
charge  of  his  duties  as  receiver ;  if  any  other  person  shall  be 
appointed  receiver,  he  shall  give  a  written  undertaking  in  such 
sum  as  shall  be  prescribed  by  the  judge,  with  one  or  more  sureties, 
to  the  effect  that  he  will  faithfully  discharge  the  duties  of  receiver, 
and  he  shall  also  take  an  oath  to  the  same  effect  before  acting  as 
such  receiver.     The  undertaking,  mentioned  in  this  section,  shall  ®/^,"^S}^*"  ** 
be  to  the  Territory  of  Kansas,  and  actions  may  be  prosecuted  for 
a  breach  thereof,  by  any  person  interested,  in  the  same  manner 
as  upon  a  sheriS^s  official  bond. 

Sec.  483.  The  judge  or  referee,  acting  under  the  provisions  of  SSjliTto'Sm. 
this  chapter,  shall  have  power  to  continue  his  proceedings,  from  '*^'*'""' 
time  to  time,  until  they  shall  be  completed. 

Sbc.  484.  The  judge  may,  in  his  discretion,  order  a  reference  when  referee  to 

•^      °  •"  ,11  report  evldonee  or 

to  a  referee,  agreed  upon  or  appointed  by  him,  to  report  the  evi-  *»«'"• 
dence  or  the  facts. 

Sbo.  485.  If  ^ny  person,  party  or  witness,  disobOT.  jj^ 
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of  the  judge  or  referee,  duly  served,  such  pemoR,  purtj  or  witness 
may  be  punished  by  the  judge  as  for  a  contempt. 
Sru5g*lild*'        Sec.  486.  The  order  mentioned  in  sections  four  hundred  and 


tdSi..  ^***  seyonty-one,  four  hundred  and  seventy-two,  four  hundred  and 
seventy-six  and  four  hundred  and  seventy^seven,  shall  be  in  writ* 
ing  and  signed  by  the  judge  making  the  same,  and  shall  be  served 
as  a  summons  in  other  cases.  The  judge  shall  reduce  all  his 
orders  to  writing,  which,  together  with  a  minute  of  his  proceed.*  <  j 
ings,  signed  by  himself,  shall  be  filed  with  the  clerk  of  the  oourt 
of  the  county  in  which  the  judgment  is  rendered  or  the  transcript 
of  the  justice  filed,  and  the  clerk  shall  enter  on  his  execution 
docket  the  time  of  filing  the  same. 

comp«nMtio&.  Sec.  487.  That  the  judge  shall  allow  to  clerks,  sheriffii, 
referees,  reoeivers  and  witnesses,  such  compensation  as  is  allowed 
for  like  services  in  other  cases,  to  be  taxed  as  costs  m  the  case, 
and  shall  enforce  by  order  the  collection  thereof  from  such  party 
or  parties  as  ought  to  pay  the  same. 

Xd;j;*f«J'to  Jll.      Sec.  488.  That  the  probate  judge  shall  not  be  allowed  any  fees 
teourk.         ^^^  j^jg  Bervices  under  this  chapter,  but  the  clerk  shall  be  allowed 

such  fees  as  are  allowed  for  similar  services  in  other  cases.  « 

Chapter  8.     Executions  against  the  Person. 

^S^i^StiR^t^  Sec.  489.  An  execution  against  the  person  of  the  judgment 
debtor  shall  require  the  officer  to  arrest  such  debtor  and  commit 
him  to  the  jail  of  the  county  until  he  pay  the  judgment  or  be  dis- 
charged according  to  law. 

wbjftitmajrbo  ggQ^  499,  ^^  exccution  against  the  person  of  the  debtor  may 
be  issued  upon  any  judgment  for  the  payment  of  money:  First, 
When  the  judgment  debtor  has  removed  or  begun  to  remove  any 
of  his  property  out  of  the  jurisdiction  of  the  court,  with  intent  to 
prevent  the  collection  of  the  money  due  on  the  judgment. 
Second,  When  he  has  property,  rights  in  action,  evidences  of  debt 
or  some  interest  or  stock  in  some  corporation  or  company  which 
he  fraudulently  conceals  with  the  like  intent.  Third,  When  he 
has  assigned  or  disposed  of  all  or  any  part  of  his  property,  or 
rights  in  action,  or  has  converted  the  same  into  money  with  intent 
to  defraud  his'  creditors,  or  with  the  intent  to  prevent  such  prop- 
erty from  being  taken  in  execution.  Fourth,  When  he  fraudu- 
lently contracted  the  debt  or  incurred  the  obligation  upon  which 
the  judgment  was  rendered.  Fifth,  When  he  was  arrested  on  an 
order  before  judgment  and  has  not  been  discharged  as  an  insolv- 
ent debtor,  or  the  order  has  not  been  set  aside  as  improperly 
made.  r-^  j 
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Sbc.  491.  Ab  execution  against  the  person  of  the  debtor,  ex-  BywhomiMued. 
cept  afi  prescribed  in  section  four  hundred  and  ninety-three,  can 
be  issued  only  when  the  same  is  allowed  by  the  supreme  court, 
the  district  court  or  probate  court,  or  any  judge  of  either  upon 
being  satisfied  by  the  affidavit  of  the  judgment  creditor  or  his 
attorney,  and  such  other  evidence  as  may  be  presented,  of  the  ex- 
istence of  one  or  more  of  the  particulars  mentioned  in  section 
four  hundred  and  ninety. 

Sec.  492.  A  justice  of  the  peace  may  issue  an  execution  whenbjftjiutiof 
against  the  person  of  a  judgment  debtor,  upon  being  satisfied  of 
the  existence  of  one  or  more  of  the  same  particulars,  by  the  like 
affidavit  and  evidence. 

Sec.  493.  In  a11  cases  in  which  the  judgment  debtor  was  ar-  t^^I"*  JJ^fe'-jj, 
rested  before  judgment,  and  has  not  been  released  from  imprison-  «**'•' »' •««»"• 
ment  by  an  application  for  relief,  as  an  insolvent  debtor,  and 
where  the  order  for  such  arrest  has  not  been  adjudged  improper, 
an  execution  against  the  person  of  such  judgment  debtor  may 
issue  of  course. 

Sbo.  494.  Any  person  taken  in  execution  as  aforesaid,  shall  SjJnlJSepJSwa 
be  discharged  by  delivering  or  setting  off  to  the  officer  serving  the  ****^*'*- 
same,  if  issued  from  a  court  of  record,  real  or  personal  property , 
if  issued  from  a  justice  of  the  peace,  personal  property  only, 
sufficient  to  satisfy  the  judgment  and  costs  for  which  the  writ  is 
issued. 

Sbc.  495.  Any  person  imprisoned  under  the  provisions  of  this  J5^*^**p'^* 
article,  shall  be  entitled  to  prison  bounds  as  prescribed  by  law  ; 
but,  in  case  the  person  shall  be  out  of  jail,  in  prison  bounds,  the 
judgment  creditor,  upon  whose  judgment  he  was  imprisoned,  shall  ^^^^^ 
be  entitled  to  execution  against  the  lands  and  tenements,  goods  toexMutioa. 
and  chattels  of  the  debtor,  and  all  other  remedies  prescribed  by 
(his  code  for  the  collection  of  debts. 

Sbo.  496.  The  death  of  a  person,  under  arrest  in  an  action,  ^MjtHfilg. 
does  not  satisfy  the  judgment ;  but  an  execution  may  issue  there-  "''"' ' 
on  as  if  no  arrest  had  been  made. 

Sec.  497.  If  a  person  imprisoned  under  an  order  of  arrest,  S^'iJoftrSd  u 
made  before  judgment,  is  not  charged  in  execution  within  ten  *•"  **^*  ^ 

days  after  judgment,  he  shall  be  discharged  from  such  imprison-   C  •  *  '^ ' '  >  cJ 
ment.  ' 

Sbc.  498.  In  cases  of  commitment  under  this  chapter,  or  upon  g/nlJS^"^** 
arrest  before  or  after  judgment  in  civil  cases,  the  person  impris- 
oned, in  case  of  his  inability  to  perform  the  act  or  to  endure  the 
imprisonment,  may  be  discharged   from  imprisonment  by  ibe       , 
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court  or  judge  cominittiTig  him,  or  the  court  or  judge  thereof  in 
which  the  judgment  was  or  might  be  rendered,  on  such  terms  as 
may  be  just. 

Chapter  4.     Executions  for  the  Delivery  of  Real  and  Per- 
sonal  Property. 
K«wntioii  for  Sec.  499.  If  the  execution  be  for  the  delivery  of  the  posses- 

dclivcry  of  prop-  "^  * 

«ty  todescribo    gj^jj  q£  ^q^\  q^  porsonal  propcrty,  it  shall  require  the  officer  to 

deliver  the  same,  particularly  describing  the  property  to  the  party 

entitled  thereto,  and  may,  at  the  same  time,  require  the  officer  to 

satisfy  any  costs  or  damages,  recovered  in  the  same  judgment, 

out  of  the  goods  and  chattels  of  the  pai-ty   against  whom  it  was 

rendered,  and  for  the  want  of  such  goods  and  chattels,  then  out 

of  the  lands  and  tenements,  and  in  this  respect  it  s^all  be  deemed 

8tn  execution  against  the  property. 

jndjrmentj other:      Sec.  500.  Wlicn  tho  judgment  is  not  for  the  recovery  of  money 

oris  c^rJJi?tJ,  or  real  property,  the  same  may  be  enforced  by  attachment,  by 

how  en  opcod.      ^^  (^Quvi  rendering  judgment,  upon  motion  made,  or  by  a  rule  of 

the  court  upon  the  defendant ;  but,  in  either  ease,  notice  of  the 

motion  or  a  service  of  a  copy  of  the  rule  shall  be  made  on  the 

defendant,  a  reasonable  time  before  the  order  of  attachment  is 

made. 

Chapter  5.     Judgment  before  Justices  of  the  Peace. 
Judgments  fBim.      Sec.  501.  lu  all  cascs  in  which  a  judgment  shall  be  rendered 

tiee  conrt  may  be,  ..^,  ,  .,  ^  -i.i 

?i*ditriSwMt*  *^y  a  justice  of  the  peace,  the  party  in  whose  favor  the  judgment 
shall  be  rendered,  may  file  a  transcript  of  such  judgment,  in  the 
office  of  the  clerk  of  the  district  court,  of  the  county  in  which  the 
judgment  was  rendered,  and  thereupon  the  clerk  shall,  on  the  day 
on  which  the  same  shall  be  filed,  enter  the  case  on  the  execution 
docket,  together  with  the  amount  of  the  judgment  and  time  of 
filing  the  transcript. 

wh«ntran*eripto      Sec.  502.  Such  judgment,  if  the  transcript  shall  be  filed  in 

filed  to  booome  .  ini  i.  i  i  ai-i 

liew.  term  time,  shall  have  a  hen  on  the  real  estate  of  the  judgment 

debtor,  from  the  day  of  the  filing;  if  filed  in  vacation,  shall  have 

^  .a  like  lien  from  the  first  day  of  the  next  term  of  the  court,  in  the^ 

V^O  ^  ^j-Xi  same  manner  and  to  the  same  extent,  as  if  the  judgment  had  been 

rendered  in  the  district  court. 

isinoof  «zw».         Sec.  508.  Execution  may  be  issued  thereon,  to  the  sherifi',  by 

the  clerk  of  the  court,  in  the  same  manner  as  if  the  judgment  had 

been  taken  in  court ;  and  the  sheriff  shall  execute  and  return  the 

same,  as  other  executions  ;  and  in  case  of  sale  of  real  estate,  his 
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proceedings  shall  be  extunined  and  approved  by  the  court,  as  in  RA^eflor^roMty  to 
other  cases.  ''^^  '^'*"'- 

Sec.  504.  The  justice  of  the  peace,  shall  certify  on  the  traus-  ^,J^^^°?,J"  *''''*"y 
cript  the  amount,  if  any,  paid  on  such  judgment.     The  costs  of 
the  transcript,  the  filing  of  the  same,  and  the  entry  of  the  caso  on 
the  execution  docket,  shall  be  paid  by  the  party  filing  the  sume,  Shof/pal""'^^'' 

and  not  taxed  to  the  other  party. 

« 

TITLE  iV. 

MISCELLANEOUS    PROCBBDINQS. 

Chapter  1.     Ojfer  to  Compromise. 

Sec.  505.  The   defendant,  in  an  action  for  the  recovery  of  comp«'«»««- 
money  only,  may,  at  any  time  before  the  trial,  serve  upon  the 
plaintiff  or  his  attorney,  an  offer  in  writing,  to  allow  judgment  to 
be  taken  against  him  for  the  sum  specified  therein.     If  the  plain-  JfthiSflT?^^ «. 
tiff  accept  the  offer  and  give  notice  thereof  to  the  defendant  or 
his  attorney,  within  five  days  after  the  offer  was  served  the  offer 
and  an  affidavit  that  the  notice  of  acceptance  was  delivered  in  the 
time  limited,  may  be  filed  by  the  plaintiff,  or  the  defendant  may 
file  the  acceptance  with  a  copy  of  the  offer  verified  by  affidavit ;  ^'"'^'p'"*'''"  **"'*• 
and,  in  either  case,  the  offer  and  acceptance  shall  be  noted  in  the 
journal,  and  judgment  shall  be  rendered  accordingly.     If  the 
notice  of  acceptance  be  not  given  in  the  period  limited,  the  offer  SJtlrTdSS*'"' 
shall  be  deemed  withdrawn,  and  shall  [not]  be  given  in  evidence,  p*y«  w^«ts° 
or  mentioned  on  the  trial.     If  the  plaintiff  fails  to  obtain  judg- 
ment for  more  than  was  offered  by  the  defendant,  he  shall  pay 
the  defendant's  costs  from  the  time  of  the  offer.  * 

Sec.  506.  The  making  of  an  offer  pursuant  to  the  provisions  Etrcetof  oiror. 
contained  in  the  foregoing  section,  shall  not  be  a  cause  for  a 
continuance  of  an  action  or  a  postponement  of  the  trial. 

CHAPTsa  2.     Submitting  a  Controversy. 

Sbo*  607.  Parties  to  a  question,  which  might  be  the  subject  S^.'*""^"^ 
of  a  civil  action,  may  without  action  agree  upon  a  case  contain- 
iog  the  facts  upon  which'  the  controversy  depends,  and  present  a 
aabmission  of  the  same  to  any  court,  which  would  have  jurisdic- 
tion if  an  action  had  been  brought  But  it  must  appear  by  affi-  ^^^y^^^ 
davit,  that  the  controversy  is  real,^aad  the  proceedings  in  good 
faith  to  determine  the  rights  of  the  parties.  The  court  shall 
thereupon  hear  and  determine  the  ease,  and  rend^  judgment  as  if 
an  action  were  pending. 

Sec.  508.  The  case,  the  submission  and  the  judgment  shall  SJ^J^***'"** 
constitute  the  i^ecord. 
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jiidgm«iituid         Sec.  509.  The  judgment  shall  be  with  costs,  may  be  enforced, 
MtioM.  QXid  shall  be  subject  to  reversal,  in  the  same  manner  as  if  it  had 

been  rendered  in  an  action,  unless  otherwise  provided  in  the  sub- 
mission. 


JudKBK 

Mtion  is  brottsht. 


Chapter  3.     Offer  to  Confess — Judgment. 

?tt*d'iiSnt  JfSJ         ^^^'  ^^^'  After  an  action  for  the  recovery  of  money  is  brought, 

»SiSd"  '**'°*'  the  defendant  may  offer  in  court  to  confess  judgment  for  part  of 
the  amount  claimed,  or  part  of  the  causes  involved  in  the  action. 
Whereupon,  if  the  plaintiff,  being  present,  refuse  to  accept  such 
confession  of  judgment  in  full  of  his  demands  against  the  defend- 
ant in  the  action,  or,  having  had  such  notice  that  the  offer  would 
be  made,  of  its  amount,  and  of  the  time  of  making  it,  as  the  court 
shall  deem  reasonable,  fail  to  attend,  and  on  the  trial  do  not  re- 

vbea  puiniiff  covor  moro  than  was  so  offered  to  be  confessed,  such  plaintiff  shall 
pay  all  the  costs  of  the  defendant  incurred  after  the  offer.  The 
offer  shall  not  be  deemed  to  be  an  admission  of  the  cause  of 

oifornoteTidenoe  actiou,  or  the  amouut  to  which  the  plaintiff  is  entitled,  nor  be 
given  in  evidence  upon  the  trial. 

JJJfnJJnVbSJJe  Sbc.  611.  Beforo  an  action  for  the  recovery  of  money  is 
brought  against  any  person,  he  may  go  into  the  court  of  the  county 
of  his  residence,  or  of  that  in  which  the  person  having  the  cause 
of  action  resides,  which  would  have  jurisdiction  of  the  action,  and 
offer  to  confess  judgment,  in  favor  of  such  person,  for  a  specified 

Plaintiff  payi '    Bum,  ou  such  causo  of  action.     Whereupon,  if  such  person,  having 

forsR^o^a'^M'if  had  such  notice  that  the  offer  would  be  made,  of  its  amount,  and 

lie  fails  to  roeoTCT  ^  '  ' 

5*5JJ*" *"**'*"*  of  the  time  and  place  of  making  it,  as  the  court  shall  deem  rea- 
sonable, do  not  attend  to  accept  the  confession,  or  attending 
refuse  to  accept  it,  and  should  afterwards  commence  an  action 
upon  such  cause,  and  not  recover  more  than  the  amount  so  offered 
to  be  confessed,  he  shall  pay  all  the  costs  of  the  action,  and  on 
the  trial  thereof,  the  offer  shall  not  be  deemed  to  be  an  admission 

Offer  not eTide&««  ^^  ^®  cause  of  action,  or  amount  to  which  the  plaintiff  is  entitled, 
nor  be  given  in  evidence. 

Chapter  4.     Proceedings  by  Sureties, 
5?iS"?«i?Jl'"u.      Sec.  512.  A  surety  may  maintain  an  action  against  his  princi- 
«h«rg«of  debt,     pjj^  ^  compel  him  to  discharge  the  debt  or  liability,  for  which 

the  surety  is  bound,  after  the  same  has  become  due. 
iBdeiDDity  before  Sbc.  513.  A  surctj  may  maintain  an  action  against  his  prin- 
cipal, to  obtain  indemnity  against  the  debt  or  liability  for  which 
he  is  bound,  before  it  is  due,  whenever  any  of  the  grounds  exist, 
upon  [which,]  by  the  provisions  of  this  code,  an  order  may  be 
made  for  arrest  and  bail,  or  for  an  attachment. 
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SBC.i514.  In  such  action,  the  surety  may  obtain  any  of  the  iunn<^i«HateTor 
provisional  remedies  mentioned  in  title  eight,  upon  the  grounds 
and  in  the  manner  therein  deseribed. 

Chapter  5,     Motions  and  Orders. 

Sec.  515.  A  motion  is  an  application  for  an  order,  addressed  vo^iom* 
to  the  court,  or  a  judge  in  vacation,  by  any  party  to  a  suit  or  .   , 

proceeding,  or  one  interested  therein.  i  '^  */. 

Seo.  516.  Several  objects  may  be  included  in  the  same  motion,  s«Teni  oiijMta.   - 
if  they  all  grow  out  of,  or  are  connected  with  the  action  or  pro-  ^**-  / 

ceeding  in  which  it  is  made.  ' 

Sec.  517.  Where  notice  of  a  motion  is  required,  it  must  be  in  JJCltSiS?***' 
writing,  and  shall  state  the  names  of  the  parties  to  the  action  or  *^^' 
proceeding  in  which  it  is  made,  the  name  of  the  court  or  judge 
before  whom  it  is  to  be  made,  the  place  where,  and  the  day  on  . 
which  it  will  be  heard,  the  nature  and  terms  of  the  order  or  orders 
to  be  applied  for,  and  if  affidavits  are  to  be  used  on  the  hearing, 
the  notice  shall  state  that  fact,  and  it  shall  be  served  a  reasonable 
time  before  the  hearing. 

Sec.  518.  Notices  of  motions,  mentioned  in  this  chapter,  may  S;>5'Srg«'J?iI^ 
be  served  by  a  sheriff,  coroner  or  constable,  or  by  any  disinterested  '*  "^^^  '"^•*- 
person,  and  the  return  of  any  such  officer  or  affidavit  of  any  such 
person,  shall  be  proof  of  service ;  the  service  shall  be  on  the  party, 
or  his  attorney  of  record,  if  the  said  party  or  his  attorney  be  resident 
within  the  county  in  which  the  motion  is  made,  and  in  case  there  is 
more  than  one  party  adverse  to  such  motion,  service  shall  be  made 
upon  each  party  or  his  attorney. 

Sec.  519.  The  service  of  a  notice  shall  be  made  as  is  required  by  how  made. 
law  for  the  service  of  a  summons,  and  when  served  by  an  officer,  he 
ahall  be  entitled  to  like  fees. 

8bo.  520.  Motions  to  strike  pleadings  and  papers  from  the  files,  Moiiom  witnovi 
may  be  made  with  or  without  notice,  as  the  court  or  judge  shall 
direct. 

Sec.  521.  Every  direction  of  a  court  or  judge  made,  or  entered  orden. 
in  writing,  and  not  included  in  a  judgment,  is  an  order. 

Sec.  522.  Orders  made  out  of  court,  shall  be  forthwith  entered  ouiotwwfc. 
by  the  clerk  in  the  journal  of  the  court,  in  the  same  manner  as  orders 
made  in  term. 

TITLE  XVI. 

ERROR  IK  CIVIL  CASES. 

Sbg.  523.  A  judgment  rendered,  or  final  order  made  by  a  jus-  ReT«mier  j«4t* 
tice  of  the  peace,  or  any  other  tribunal,  boarder  officer  exercising  ***  ^^"^  *"* 
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jadicial  f  onctioiis,  and  inferior  in  jurisdiction  to  the  distrid  court, 
may  be  reversed,  vacated  or  modified  by  the  district  court. 
S  wlJSS!  "*'  ^^^'  ^^^'  ^^  ^^^®'  affecting  a  substantial  right  in  an  action, 
when  such  order  in  effect  determines  the  action  and  prevents  a 
judgment,  and  an  order  affecting  a  substantial  right,  made  in  a 
special  proceeding  or  upon  a  summary  application  in  an  action 
\a  after  judgment,  is  a  final  order,  which  may  be  vacated,  modified 

^Ja  or  reversed,  as  provided  in  this  title. 

n/  Jitirt.J?T«?Kdby  Sec.  525.  A  judgment  rendered  or  final  order  made  by  the 
lP  Sw  if  wwid!"  probate  court,  may  be  reversed,  vacated  or  modified  by  the  dis- 
^  trict  court,  for  errors  appearing  on  record. 

JSl2S,'pi?uJ*"'      S^^'  ^26.  A  judgment  rendered  or  final  order  made  by  any 
Murtmay^K'^  court,  board  or  tribunal  mentioned  in  the  three  preceding  sec- 

YtTMd  for  Sftino 

••«■••  tions,  may  be  reversed,  vacated  or  modified  by  the  supreme  court, 

<C>  (5  —  ^"^^  for  errors  appearing  on  the  record. 

ftowidiiisiiii  gjQ^  527,  The  proceedings  to  obtain  such  reversal,  vacation 
or  modification,  shall  be  by  petition,  to  be  entitled  petition  in 
error,  filed  in  a  court  having  power  to  make  such  reversal,  vaca- 
tion or  modification,  setting  forth  the  errors  complained  of,  and 
thereupon  a  summons  shall  issue  and  be  served,  or  publication 
made,  as  in  tiie  commencement  of  an  action.  A  service  on  the' 
attorney  of  record,  in  the  original  case,  shall  be  sufficient.  The 
summons  shall  notify  the  adverse  party  that  a  petition  in  error 
has  been  filed  in  a  certain  case,  naming  it,  and  shall  be  made  re- 
turnable on  or  before  the  first  day  of  the  term  of  the  court,  if 
issued  in  vacation.  If  issued  in  term  time,  it  shall  be  returnable 
on  a  day  therein  named,  if  the  last  publication  or  service  of  the 
summons  shall  be  made  ten  days  before  the  end  of  the  term,  the 
case  shall  stand  for  hearing  at  that  term. 

9«mMi«  Knwd  Sec.  528.  The  summons  mentioned  in  the  last  section,  shall, 
upon  the  written  precipe  of  the  plaintiff  in  error  or  his  attorney, 
be  issued  by  the  clerk  of  the  court  in  which  the  petition  is  filed, 
to  the  sheriff  of  any  county  in  which  the  defendant  in  error  or  his 

I^«^*.h2l  attorney  of  record  may  be  ;  and  if  the  writ  issues  to  a  foreign 

^»7  re  a  by  ^^^^^^^^  ^^  Sheriff  thorcof  may  return  the  same  by  mail  to  the 
clerk,  and  shall  be  entitied  to  the  same  fees  as  if  the  same  had 
been  returnable  to  the  district  court  of  the  county  in  which  such 

Deftedaat  may    officcr  rosidos  ;  the  defendant  in  error  or  his  attorney,  may  waive, 

jawriSIJ"*"    in  writing,  the  issuing  or  service  of  the  summons. 

r«tftfoaflkd.  Sbg.  529.  The  plaintiff  in  error  shall  file  with  his  petition,  a 

transcript  of  the  proceedings  containing  the  final  judgment  or 
order  sought  to  be  reversed,  vacated  or  modified. 

Digitized  by  VjOOQIC 


Ch.  25.]  CIVIL  PROCBDUBH.  169 

Sec.  530.  Judges  of  courts  of  probate,  justices  of  the  peace,  Anthentiofttad 
and  other  judicial  tribunals,  having  no  clerk,  and  the  clerks  of  *w»^i»J»«*- 
every  court  of  record,  shall,  upon  request,  and  being  paid  the 
lawful  fees  therefor,  furnish  an  authenticated  transcript  of  the 
proceedings,  containing  the  judgment  or  final  order  in  said  court, 
to  either  of  the  parties  to  the  same,  or  to  any  person  interested 
in  procuring  such  transcript. 

Sbo.  581.  No  proceeding  to  reverse,  vacate  or  modify  any  ^Medingsia^ 
judgment  or  final  order  rendered  in  the  probate  court  or  district  Sot tKujSSS 
court,  except  as  provided  in  the  next  section  and  the  fourth  sub-  uJ\m5t«^°*" 
division  of  this  section,  shall  operate  to  stay  execution,  unless 
the  clerk  of  the  court  in  which  the  record  of  such  judgment  or 
final  order  shall  be,  shall  take  a  written  undertaking,  to  be  ex- 
ecuted on  liie  part  of  the  plaintiff  in  error,  to  the  adverse  party 
with  one  or  more  sufficient  sureties  as  follows  :  when  the  judg-  SMvitj  nqnim 
ment  or  final  order  sought  to  be  reversed,  directs  the  payment 
of  money,  the  written  undertaking  shall  be,  in  double  the  amount 
of  the  judgment  or  order ,  to  the  effect,  that  the  plaintiff  in  error 
will  pay  the  condemnation  money  and  costs,  in  case  the  judg- 
ment or  final  order  shall  be  affirmed,  in  whole  or  in  part.  When 
it  directs  the  execution  of  a  conveyance  or  other  instrument,  the 
undertaking  shall  be  in  such  a  sum  as  may  be  prescribed  by  any 
eourt  of  record  in  this  Territory,  or  any  judge  thereof,  to  the 
effect  that  the  plaintiff  in  error  will  abide  the  judgment,  if  the 
same  shall  be  affirmed,  and  pay  the  costs  ;  when  it  directs  the 
sale  or  delivery  of  possession  of  real  property,  the  undertaking 
shall  be  in  such  sum  as  may  be  prescribed  by  any  court  of  record 
in  this  Territory,  or  any  judge  thereof,  to  the  effect  that  during 
the  possession  of  such  property  by  the  plaintiff  in  error,  he  will 
not  commit  or  suffer  to  be  committed,  any  waste  thereon,  and  if 
the  judgment  be  affirmed,  he  will  pay  the  value  of  the  use  and 
occupation  of  the  property,  from  the  date  of  the  undertaking  un- 
til the  delivery  of  the  possession  pursuant  to  the  judgment,  and 
all  costs.  When  the  judgment  is  for  the  sale  of  mortgaged  prem- 
ises, and  the  payment  of  a  deficiency  arising  from  the  sale,  the 
undertaking  must  also  provide  for  the  payment  of  such  deficiency. 
When  it  directs  the  assignment  or  delivery  of  documents,  they 
may  be  placed  in  the  custody  of  the  clerk  of  the  court  in  which 
the  judgment  was  rendered,  to  abide  the  judgment  of  the  appel- 
late court,  or  the  undertaking  shall  be  in  such  sum  as  may  be 
prescribed  as  aforesaid,  to  abide  the  judgmemt  and  pay  costs,  if 
the  same  shall  be  affirmed. 
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OttT^uM^^iM.,  Sbo.  532.  Instead  of  the  undcrtskking  prescribed  in  the  second 
TbidedJcui^nof  subdivision  of  the  last  section,  the  conveyance  or  other  instra- 
'**"'*'  ment  may  be  executed  and  deposited  with  the  clerk  of  the  court 

in  which  the  judgment  was  rendered  or  order  made,  to  abide  the 

judgment  of  the  appellate  court. 

S!?^ill?6?b**        S^^'  ^^'  Bcf  ^^'^  ^^®  written  undertaking  mentioned  in  section 
eierii  ud  iigiifld.  g^^  hundrcd  and  thirty- one  shall  operate  to  stay  execution  of  the 
judgment  or  order,  the  execution  of  the  undertaking  and  the 
sufficiency  of  sureties,  must  be  approved  by  the  court  in  which 
the  judgment  was  rendered  or  order  made,  or  by  the  clerk  there- 
of, and  the  clerk  shall  endorse  said  approval,  signed  by  himself 
upon  the  undertaking,  and  file  the  same  in  his  office,  for  the  de- 
fendant in  error. 
Judgment  mfty  be      Sbo.  584.  lu  au  actiou  aiising  on  contract  for  the  payment  of 
Snimt^j/e^r.  moncy  ouly,  notwithstanding  the  execution  of  the  undertaking  in 
•uritjr.  ^^^  jj^^  section  mentioned,  to  stay  proceedings,  if  the  defendant 

in  error  give  adequate  security  to  make  restitution  in  case  the 
judgment  is  reversed  or  modified,  he  may,  upon  leave  obtained 
from  the  court  below  or  a  judge  thereof  in  vacation,  proceed  to 
enforce  the  judgment.  Such  security  must  be  an  undertaking,  ex- 
ecuted to  the  plaintiff  in  error,  by  at  least  two  sufficient  sureties, 
to  the  effect  that  if  the  judgment  be  reversed  or  modified,  he  will 
make  full  restitution  to  the  plaintiff  in  error,  of  the  money  by 
him  received  under  the  judgment. 
XQstb«tom.  Sec.  535.  No  proceeding  for  reversing,  vacating  or  modifying 

ttiSJyei^ex-    ludgmeuts  or  final  orders,  shall  be  commenced  unless  within  three 

••ptinOMMOf         JO  111, 

iisftbiutj.  years  after  the  rendition  of  the  judgment  or  making  of  the  final 
order  complained  of,  or  in  case  the  person  entitled  to  such  pro- 
ceeding, be  an  infant,  a  married  woman,  a  person  of  unsound 
mind  or  imprisoned,  within  three  years  as  aforesaid,  exclusive  of 
the  time  of  such  disability. 
Ko proceeding  Sbc.  536.  No  proccediug  to  reverse,  vacate  or  modifj^  any 
wruy !iiM*riV-  judgment  rendered  or  final  order  made  by  a  justice  of  the  peace, 
iSiwolr&r^iJ  shall  operate  as  a  stay  of  execution,  unless  the  clerk  of  the  dis- 
trict court  shall  take  a  written  undertaking  to  the  defendant, 
executed  on  the  part  of  the  plaintiff  in  error,  by  one  or  more 
sufficient  sureties,  to  the  effect  that  the  plaintiff  will  pay  all  the 
costs  which  have  accrued  or  may  accrue  on  such  proceedings  in 
error,  together  with  the  amount  of  any  judgment  that  may  be 
rendered  against  such  plaintiff  in  error,  either  on  the  further 
trial  of  the  case,  after  the  judgment  of  the  court  below  shall  have 
beep  set  aside  or  reversed,  or  upon  and  after  ih^  affirmance 
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thereof  in  the  district  court.  The  person  entitled  to  such  pro*  Timeef] 
ceeding  shall  have  the  same  time  for  prosecuting  the  same,  be- 
fore he  is  barred,  as  is  provided  in  the  last  section,  unless  the 
said  judgment  has  been  paid  off  or  satisfied  prior  to  the  com- 
mencement of  such  proceedings. 

Sec.  537.  Execution  of  the  judgment  or  final  order  of  any  ^J'^^j^g^^j* 
judicial  tribunal,  other  than  those  enumerated  in  this  title,  may 
be  stayed  on  such  terms  as  may  be  prescribed  by  the  court  or  a 
judge  thereof,  in  which  the  proceedings  are  pending. 

Sec.  538.  When  a  judgment  or  final  order  shall  be  re-  ^4i^^*j;; 
versed,  either  in  whole  or  in  part,  in  the  district  court  or  supreme  ••^*'*«'- 
court,  the  court  reversing  the  same  shall  proceed  to  render  such 
judgment  as  the  court  below  should  have  rendered  or  remand  the 
cause  to  the  court  below  for  such  judgment ;  and  the  court  re- 
versing such  judgment  or  final  order,  shall  not  issue  execution  in 
causes  that  are  removed  before  them  on  error,  on  which  they  pro- 
nounced judgment  as  aforesaid,  but  shall  send  a  special  mandate 
to  the  court  below,  as  the  case  may  require,  to  award  execution 
thereupon ;  and  such  court,  to  which  such  special  mandate  is 
sent,  shall  proceed  in  such  cases  in  the  same  manner  as  if  such 
judgment  or  final  order  had  been  rendered  therein ;  and,  on  mo- 
tion and  good  cause  shown,  it  may  suspend  any  execution,  made 
returnable  before  it,  by  order  of  the  district  or  supreme  court, 
in  the  -same  manner  as  if  such  execution  had  been  issued  from  its 
own  cpurt ;  but  such  power  shall  not  extend  further  than  to  stay 
proceedings,  until  the  matter  can  be  further  heard  by  the  district 
or  supreme  court,  as  the  case  may  be. 

Seo.  539.  When  a  ludgment   or  final  order  is  reversed,  the  wii«j«4«mtot 

•*       °  '  r«Ten«d,  plain- 

plaintiff  in  error  shall  recover  his  costs,  and  when  reversed  in  part  ShoJ*rlTe?!Sd  la 

and  affirmed  in  part,  costs  shall  be  equally  divided  between  the  JJf*'  *"*■  **'''*" 

parties. 

Sec.  540.  A  mistake,  neglect  or  omission  of  th#  clerk  shall  Migukei  of  ei«k 

'         *^  not  Kr«aik4  of  or^ 

not  be  a  ground  of  error,  until  the  same  has  been  presented  and  "'• 
acted  upon  in  the  court  in  which  the  mistake,  neglect  or  admis- 
sion occurred. 

Sec.  541.  Rendering  judgment,  before  the  action  stood  for  {5jf*l*5*ri2S'* 
trial,  according  to  the  provisions  of  this  code,  shall  be  deemed  a  •"*'• 
clerical  error. 

Seo.  542.  Writs  of  error  and  certiorari,  to  reverse,  vacate  or  writooferw 
modify  judgments  or  final  orders,  in  civil  cases,  arc  abolished,  **»«"■*»•*• 
but  courts  shall  have  the  same  power  to  compare,  complete  and 
perfect  transcripts  of  the  proceedings  containing  the  judgment  or 
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final  order  sought  to  be  reversed,  to  be  furnished  as  they  hereto- 
fore had  under  writs  of  error  and  certiorari. 
whwi^jndgiitiit^      Sec.  543.  If  the  judgment  of  a  justice  of  the  peace,  taken  on 
5lfeto*pTi^tiir.  ©rror,  as  herein  provided,  to  the  district  court,   be  affirmed,  it 
Smuio&  to'ju^    shall  be  the  duty  of  such  court  to  render  judgment  against  the 
piaintiff  in  error,  for  the  costs  of  suit,   and  award  execution 
therefor ;  and  the  court  shall  thereupon  order  his  clerk  to  certify 
its  decision  in  the  premises  to  the  justice,  that  the  judgment  af- 
firmed may  be  enforced,  as  if  such  proceedings  in  error  had  not 
been  taken  ;  or  such  court  may  award  execution  to  carry  into 
effect  the  judgment  of  such  justice,  in  the  same  manner  as  if  such 
judgment  had  been  rendered  in  the  district  court. 
wT-jjWverjjdor      Sbc.  544.  Whou  tho  proccodings  of  a  justice  of  the  peace  are 
IS  morf*''*'**"*  taken  on  error  to  the  district  court,  in  the  manner  aforesaid,  and 
the  judgment  of  such  justice  shall  be  reversed  or  set  aside,  the 
court  shall  render  judgment  of  reversal,  and  for  the  costs  that 
have  occurred  up  to  that  time,  in  favor  of  the  plaintiff  in  error, 
and  award  execution  therefor  ;  and  the  cause  shall  be  retained  by 
the  court  for  trial  and  final  judgment,  as  in  cases  of  appeal. 
HowdMiuona  in      Sbg.  545.  Tho  final  orders  or  decrees  of  courts  of  chancery, 
wftwd.  heretofore  rendered  or  which  may  hereafter  be  rendered,  in  any 

chancery  proceeding  pending  at  the  time  this  code  takes  effect, 
may  be  reviewed  in  the  same  manner  and  within  the  same  time, 
as  if  this  code  had  not  taken  effect ;  and  all  suits  in  chancery, 
pending  at  that  time,  may  be  prosecuted  to  final  decree  in  like 
manner. 

Proceedings  to  Reverse^  Vacate  or  Modify  Judgments  wid 
Orders  in  the  Courts  in  which  they  are  rendered. 
RmwinKpro-  Seo.  546.  That  the  probate  court  or  district  court  shall  have 
wb«?S«J*origi-  power  to  vacate  or  modify  its  own  judgments  or  orders,  at  or 
after  the  term  at  which  such  judgment  or  order  was  made :  First,. 
By  granting  a  new  trial  for  the  cause,  within  the  time  and  in  the 
manner  prescribed  in  section  three  hundred  and  eleven.  Second, 
By  a  new  trial  granted  in  proceedings  against  defendants  con- 
structively summoned,  as  provided  in  section  seventy-eight. 
Third,  For  mistake,  neglect  or  omission  of  the  clerk,  or  irregu- 
larity in  obtaining  a  judgment  or  order.  Fourth,  For  fraud  prac- 
ticed by  the  successful  party,  in  obtaining  the  judgment  or  order. 
Fifth,  For  erroneous  proceedings  against  an  infant,  married 
woman  or  person  of  unsound  mind,  where  the  condition  of  such 
defendant  does  not  appear  in  the  record,  nor  the  error  in  the  pro- 
ceedings.    Sixth,  For  the  death  of  one  of  the  partijQjs  before  the 
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judgment  in  the  action.  Seventh,  For  unavoidable  cadualitj  or 
misfortune,  praventing  the  party  from  prosecuting  or  defending. 
Eighth,  For  errors  in  a  judgment,  shown  by  an  infant  in  twelve 
months  after  arriving  at  full  age,  as  prescribed  in  section  three 
hundred  and  ninety-eight.  Ninth,  For  taking  judgments  upon  . 
warrants  of  attorney,  for  more  than  was  due  to  the  plainti£f,  when 
the  defendant  was  not  summoned  or  otherwise  legally  notified  of 
'the  time  and  place  of  taking  such  judgment. 

Sbc.  547.  The  proceedings  to  correct  mistakes  or  omissions  of  ^^Ijfitaw 
the  clerk  or  irregularity  in  obtaining  a  judgment  or  order,  shall  *'®^^' 
be  by  motion,  upon  reasonable  notice  to  the  adverse  party  or  his 
attorney  in  the  action.     The  motion  to  vacate  a  judgment,  be* 
cause  of  its  rendition  before  the  action  regularly  stood  for  trial, 
can  be  made  only  in  the  first  three  days  of  the  succeeding  term. 

Sbc.  548.  The  proceedings  to  vacate  or  modify  the  judgment  Modifleationof 
or  order,  on  the  grounds  mentioned  in  subdiyisions  four,  five,  six, 
seven,  eight  and  nine  of  section  five  hundred  and  forty>six,  shall 
be  by  petition  verified  by  affidavit,  setting  forth  the  judgment  or 
order,  the  grounds  to  vacate  or  modify  it,  and  the  defence  to  the 
action,  if  the  party  applying  was  defendant.  On  such  petition, 
a  summons  shall  issue,  and  be  served  as  in  the  commencement  of 
an  action. 

Sbc.  549.  The  court  may  first  try  and  decide  upon  the  groundsi  SjSS^iS;?'*" 
to  vacate  or  modify  a  judgment  or  order,  before  trying  or  decid-  SUwuyS  dll' 
ing  upon  the  validity  of  the  defence  or  cause  of  action.  **" 

Sec.  550.  A  judgment  shall  not  be  vacated  on  motion  or  pe-  jvagmentnotTft- 

..    .      T  -.     ,        ,      ,  ,  .  ,.  I     1    -  1       cated without T»I- 

tition,  until  It  IS  adjudged  that  there  is  a  valid  defence  to  the  id  defence. 
action  on  which  the  judgment  is  rendered,  or,  if  the  pkintiff  seeks 
its  vacation,  that  there  is  a  valid  cause  of  action ;  and,  where,  a 
judgment  is  modified,  all  liens  and  securities  obtained  under  it 
shall  be  preserved  to  the  modified  judgment. 

Sbc.  551.  The  party  seeking  to  vacate  or  modify  a  judgment  iBj*neUoB£o» 
or  order,  may  obtain  an  injunction  suspending  proceedings  on  the  ^^SllhiSr 
whole  or  part  thereof,  which  injunction  may  be  granted  by  the  **<>"*'"*'"*• 
court  or  any  judge  thereof,  upon  its  being  rendered  probable,  by 
affidavit  or  by  exhibition  of  the  record,  that  the  pai'ty  is  entitled 
to  have  such  judgment  or  order  vacated  or  modified. 

Sbc.  552.  When  the  judgment  was  rendered  before  the  action  suspension  ^r 

»  judgnd&t. 

stood  for  trial,  the  suspension  may  be  granted  as  provided  in  the 
last  section,  although  no  valid  defence  to  the  action  is  shown  ; 
and  the  court  shall  make  such  orders  concerning  the  executions 
to  be  issued  on  the  judgment,  as  shall  give  to  the  defendants  theoale 
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same  rights   of  delay  he  would  hare  had  if  the  judgment  had 
been  rendered  at  the  proper  time. 
HjiwSSSS*"      Sec.  553.  Proceedings  to  vacate  or  modify  a  judgment  or 
£u5tdpSn\r    order,  for  the  causes  mentioned  in  subdivisions  four,  five  and 
seven  of  section  five  hundred  and  forty-six,  must  be  commenced 
within  two  years  after  the  judgment  was  rendered  or  order  made, 
unless  the  party  entitled  thereto  be  an  infant,  married  woman  or. 
person  of  unsound  mind,  and  then  within  two  years  after  removal ' 
of  such  disability.     Proceedings,  for  the  causes  mentioned  in 
subdivisions  three  and  six  of  the  same  section,  shall  be  within 
three  years,  and  in  subdivision  nine,  within  one  year  after  the 
defendant  has  notice  of  the  judgment. 
Juiwe.***^'**^"      Sec.  554.  The  provisions  of  this  title,  subsequent  to  section 
five  hundred  and  forty-five,  shall  apply  to  all  the  courts  of  record 
of  the  Temtory,  so  far  as  the   same   may  be  applicable  to  the 
judgments  or  final  orders  of  such  courts. 

TITLE  XVn. 

COSTS. 

Chaptee  1. 
^ntirlLh^'      Sec.  555.  In  all  cases  in  which  the  plaintiff  is  a  non-resident 
u4  how.  ^£  ^j^g  county  in  which  the  action  is  to  be  brought,  before  com- 

mencing such  action,  the  plaintiff  must  furnish  a  sufficient  surety 
for  costs.     The  surety  must  be  a  resident  of  the  county  where 
the  action  is  to  be  brought,  and  approved  by  the  clerk.     His 
obligation  shall  be  complete,  simply  by  indorsing  the  summons, 
or  signing  his  name  on  the  complaint  as  security  for  costs.     He 
shall  be  bound  for  the  payment  of  all  costs  which  may  be  ad- 
judged against  the  plaintiff,  in  the  court  in  which  the  action  is 
brought,  or  in  any  other  to  which  it  may  be  carried,  and  for  the 
costs  of  the  plaintiff's  witnesses,  whether  the  plaintiff  obtained 
judgment  or  not. 
Aotion^wsmisMd      Sbc.  556.  Au  actiou,  in  which  security  for  costs  is  required 
^?^^»"'**^^^     by  the  last  section,  and  has  not  been  given,  shall  be  dismissed 
on  the  motion  and  notice  by  the  defendant,  at  any  proper  time 
before  judgment,  unless  in  a  reasonable  time,  to  be  allowed  by 
the  court,  such  security  for  costs  be  given. 
J2S5£^non-wsi.      Sec.  557.  If  the  plaintiff  in  an  action,  after  its  commence- 
d««yh^igiYe     mexit,  becomes  a  non-resident   of    the   county  in  which  it  is 
brought,  he  shall  give  security  for  costs,  in  the  manner  and  under 
the  restrictions  provided  in  the  two  preceding  sections. 
morti^\!m^        Sec.  558,  In  an  action  in  which  security  for  costs  has  been 
jjfcjg'jj'lJotfoa  given,  the  defendant  may,  at  any  time  before  judgment,  after 
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reasonable  notice  to  the  plaintiff,  move  the  court  for  additional 
security  on  the  part  of  the  plaintiff,  and  if,  on  such  motion,  the 
court  be  satisfied  that  the  surety  has  removed  from  this  Territory, 
or  is  not  sufficient,  the  action  may  be  dismissed,  unless,  in  a 
reasonable  time,  to  be  fixed  by  the  court,  sufficient  security  be 
given  by  the  plaintiff, 

Seo.  559.  After  final  judgment  has  been  rendered  in  an  action  JS!S^£otI5!E** 
in  which  security  for  costs  has  been  given,  as  required  by  this 
chapter,  the  court,  on  motion  of  the  defendant  or  any  other 
person  having  a  right  to  such  costs,  or  any  part  thereof,  after 
ten  days'  notice  of  such  motion,  may  enter  up  judgment  in  the 
name  of  the  defendant  or  his  legal  representatives,  against  the 
surety  for  costs,  his  executors  or  administrators,  for  the  amount 
of  costs  adjudged  against  the  plaintiff,  or  so  much  thereof  as 
may  be  unpaid.  Execution  may  be  issued  on  such  judgment  as 
in  other  cases,  for  the  use  and  benefit  of  the  persons  entitled  to 
such  costs. 

Seo.  560.  K  any  informer,  under  a  penal  statute  to  whom  the  Jffl™;«',miSJ* 
penalty,  or  any  part  thereof,  if  recovered,  is  given,  shall  dismiss  iSftir***  *** '^'^ 
his  suit  or  prosecution,  or  fail  in  the  same,  he  shall  pay  all  costs 
accruing  on  such  suit  or  prosecution,  unless  he  be  an  officer, 
whose  duty  it  is  to  commence  the  same. 

Sec.  561.  Where  defendants  disclaim  having  any  title  or  in-  2S?T«*5SiJ***" 
terest  in  land  or  other  property,  the  subject  matter  of  the  action,  Si5**  ^'**** 
they  shall  recover  their  costs,  unless  for  special  reasons  the  court 
decide  otherwise. 

Sec.  502.  Unless  otherwise  provided  by  statute,  the  costs  of  2j**\J',^^*^"' 
motions,  continuances,  amendments  and  the  like,  shall  be  taxed  i>7  *>»<«>"*• 
and  paid  as  the  court,  in  its  descretion,  may  direct. 

Sec.  563.  Where  it  is  not  otherwise  provided  by  this  and  other  Sy^*oVts%heM 
statutes,  costs    shall  be   allowed,  of   course,    to  the  plaintiff,  pUVwed."**"''*' 
upon  a  judgment  in  his  favor,  in  actions  for  the  recovery  of 
money  only,   or  for  the  recovery  of  specific,  real  or  personal 

property. 

Sec.  564.  If  it  shall  appear  that  a  justice  of  the  peace  has  Actions  witua 
jurisdiction  of  an  action,  and  the  same  has  been  brouo;ht  in  any  of  jMtioesof 

^  '      .  o  .^    peace,  when 

Other  court,  the  plaintiff  shall  not  recover  costs ;  and,  in  all  ac-  JjS?u, ri!oT«i» 
tions  fo^  libel,  slander,  malicious  prosecution,  assault,  assault  men  dunagegia 
and  battery,  false  imprisonment,  criminal  conversation  or  seduc-  Jf^fJf^i^SfJl- 
tion,  actions  for  nuisance,  or  against  a  justice  of  the  peace  for  ««^«a««o«ti. 
misconduct  in  office,   if  the  damages  assessed  be  under  five  dol- 
lars, the  plaintiff  shall  not  recover  any  costs. 

Seo.  565.  Costs  shall  be  allowed,  of  course,  to  any  defendant,  SSetXiirtT*^  ^ 
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upon  a  judgment  in  his  favor,  in  the  actions  mentioned  in  the 

last  two  sections. 
co«rtma7»wMd      Sec.  566.  In  other  actions,  the  court  may  award  and  tax 
other  ouw.         costs.  and  apportion  the  same  between  the  parties  on  the  same 

or  adverse  sides,  as  in  its  discretiom  it  may  think  right  and 

equitable.   « 
AeiioaagftiBit         Sbo.  567.  Where  several  actions  are  brought  on  one  bill  of 

Mwal  pardM  to  ° 

2SJo*foiKSuo'n  exchange,  promissory  note  or  other  obligation,  or  instriunent  m 
tobereooYertii.  -^^^^jjg^  agaiust  scveral  parties  who  might  have  been  joined  as 
defendants  in  the  same  action,  as  allowed  by  section  forty-five, 
no  costs  shall  be  recovered  by  the  plaintiff  in  more  than  one  of 
such  actions,  if  the  parties  proceeded  against,  in  the  other  ac- 
tions, were,  at  the  commencement  of  the  previous  action^  openly 
within  the  Territory. 
svmmoBB  iNued       Ssc.  568.  Whcu  a  summons  is  issued  to  another  county  than 


to  a&othor  oonntj 

VmS'i-fJeTJl  that  in  which  the  action  or  proceeding  is  pending,  it  may  be 
returned  by  mail,  and  the  sheriff  shall  be  entitled  to  the  same 
fees  as  if  the  summons  had  issued  in  the  county  of  which  he  is 
sheriff. 

TITLE  XVm. 

ACTIONS   AND  PROCEEDINGS  IN  PARTICULAR   CASES. 

Chapter  1.     •Actions  concerning  Real  Property, 

AouoAi  agftiDsft  Sec  569.  An  action  may  be  brought  by  any  person  in  posses- 
JStrtJilir^owia.  ^^^^»  ^y  himself  or  tenant,  of  real  property,  against  any  person 
**•"•  who  claims  an  estate  or  interest  therein,  adverse  to  him,  for  the 

purpose  of  determining  such  adverse  estate  or  interest, 
wutpotttioa  Sec.  570.  In  an  action  for  the  recovery  of  real  property,  it 
shall  be  sufficient  if  the  plaintiff  state  in  his  petition,  that  he  haa 
a  real  estate  therein  and  is  entitled  to  the  possession  thereof, 
describing  the  same,  as  required  by  section  one  hundred  and  thirty- 
six,  and  that  the  defendant  unlawfully  keeps  him  out  of  the  pos- 
session. It  shall  not  be  necessary  to  state  how  the  plaintiff  'a 
estate  or  ownership  is  derived. 
amww.  Sec.  571.  It  shall  be  sufiBcient  in  such  action,  if  the  defend* 

ant,  in  his  answer,  deny  generally  the  title  alleged  in  the'petitioa, 
or  that  he  withholds  the  possession,  as  the  case  may  be ;  but  if 
he  deny  the  title  of  the  plaintiff,   possession  by  the  defendant 
^«  ^t    M        ^'^  ^^  taken  as  admitted.     Where  he  does  not  defend  for  th« 

iMfo&aiiig  for  It 

pvt^iuaido.  whole  premises,  the  answer  shall  describe  the  particular  part  for 
which  defence  is  made. 
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Sbo.  572.  In  an  action  by  a  tenant  in  common  of  real  prop-  tm 
erty  against  a  co-tenant,  the  plaintiff  most,  in  addition  to  what 
is  required  in  section  five  hundred  and  seventy,  state  in  his  pe* 
tition  that  the  defendant  either  denied  the  plaintiff's  right  or  did 
some  act  amounting  to  such  denial. 

Sbo.  578.  In  an  action  for  the  recovery  of  real  property,  where  wbOTfjigbt  lo?^ 
the  plaintiff  shows  a  right  to  recover  at  the  time  the  action  was  J?i"tfo£rpuiZ 
oommenced,  but  it  appears  that  his  right  has  terminated  during  **»  »«*'"«»^«- 
the  pendency  of  the  action,  the  verdict  and  judgment  must  be 
according  to  the  fact,  and  the  plaintiff  may  recover  for  withhold- 
ing  the  property. 

Sbc.  574.  In  an  action  for  the  recovery  of  real  property,  the  S^^*! JJwtriSa* 
party  against  whom  judgment  is  rendered,  may,  at  any  time  dur-  Sf  t£S!  *"*** 
ing  the  term  at  which  the  judgment  is  rendered,  demand  another 
trial  by  notice  on  the  journal,  and  thereupon  the  judgment  shall 
be  vacated,  and  the  action  shall  stand  for  trial  at  the  next  term. 

Sbc,  575.  No  further  trial  can  be  had  in  such  action,  except  ^SLoT***  "'•'' 
upon  ikppeal,  unless  for  good  cause  shown,  as  in  other  actions. 

Sbc.  576.  The  parties  in  an  action  for  the  recovery  of  real  J*J^,*fi;2JJJ,,. 
property,  may  avail  themselves,  if  entitled  thereto,  of  the  relief 
of  the  statutes  in  force  for  the  relief  of  occupying  claimants  of 
land. 


Sbc.  577.  The  action  of  waste  is  abolished,  but  any  proceed- 


Aeti«M  of  watt! 
ftboUsbod. 


ing  heretofore  commenced  or  judgment  rendered,  or  right  ac- 
quired, shall  not  be  affected  thereby ;  and  where  the  action  of 
waste  is  specially  mentioned  and  authorized  in  any  statute,  it  may 
be  used  until  Otlierwise  provided,  but  it  shall  be  commenced  and 
proceeded  in  throughout,  in  the  manner  prescribed  for  the  civil 
action  of  this  code.  Wrongs  heretofore  remediable  by  actions  of  sow^nriuA 
waste,  are  subjects  of  action  ad  other  wrongs,  and  the  same  re- 
lief shall  be  granted,  as  may  now  be  granted  under  the  action  of 
waste. 

Chaptbr  2.     Jlctions  on  Official  Securities. 
Sbc.  578.  When  an  officer,  executor  or  administrator  within  ForfaitnMof  oi- 
this  Territory,  by  misconduct  or  neglect  of  duty,   forfeits  his 
bond  or  renders  his  sureties  liable,  any  person  injured  thereby  or 
who  is,  by  law,  entitled  to  the  benefit  of  the  security,  may  bring 
an  action  thereon  in  his  own  name,  against  the  officer,  executor 
or  administrator  and  his  sureties,  to  recover  the  amount  to  which  ma!/!!!^  &^  bS*- 
he  may  be  entitled  by  reason  of  the  delinquency.     The  action  fjj*^°^*p«^J,'Si 
may  be  instituted  and  proceeded  in  on  a  certified  copy  of  the  *^**- 
bond,  which  copy  shall  be  furnished  by  the  person  holding  the 
original  thereof.  Digitized  by  Googic 
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saMtiMHftbieAir  Smc,  579.  A  judgment  in  favor  of  a  party  for  one  delinquen- 
cy, does  not  preclude  the  same  or  another  party  from  an  action 
on  the  same  security  for  another  delinquency, 

Chaptbe  3.     Proceedings  upon  Mandamus. 

HMdaniitto  Sec.  580.  The  writ  of  mandamus  may  be  issued  to  any  in- 

ferior  tribunal,  corporation,  board  or  person,  to  compel  the  per- 
formance of  an  act  which  the  law  specially  enjoins  as  a  duty  re- 

SSSidilJSi    suiting  from  an  office,  trust  or  station.      But,  though  it  may 

***■•  require  an  inferior  tribunal  to  exercise  its  judgment  or  proceed  to 

the  discharge  of  Any  of  its  functions,  it  cannot  control  judicial 
discretion, 
lii  BftjBot      Sec.  581.  This  writ  may  not  be  issued  in  any  cade  where  there 
is  a  plain  and  adequate  remedy  in  the  ordinary  course  of  the  law. 

SfmlS!!*'^''"  It  niay  issue  on  the  information  of  the  party  beneficially  inter- 
ested. 

wbAftaitonMiTe  Seo.  582.  The  writ  is  either  alternative  or  peremptory.  The 
r  mu  s  alternative  writ  must  state  concisely  the  facts  showing  the  obli- 
gation of  the  defendant  to  perform  the  act,  and  his  omission  to 
perform  it,  and  command  him  that  immediately  upon  the  receipt 
of  the  writ,  or  at  some  other  specified  time,  he  do  the  act  re- 
quired to  be  performed  or  show  cause  before  the  court  whence  the 
writ  issued,  at  a  specified  time  and  place,  why  he  has  not  done 
so  ;  and  that  he  then  and  there  return  the  writ  with  his  certificate 

i^im^?uu7  of  having  done  as  he  is  commanded.  The  peremptory  writ  must 
be  in  a  similar  form,  except  that  the  words  requiring  the  defend- 
ant to  show  cause  why  he  has  not  done  as  commanded,  must  be 
omitted. 

wkm  »p«wmpt.      Sec.  683.  When  the  right  to  require  the  performance  of  the 

•r7  writ  «Uow«d.  .  .  °  ^  T  1  ,         . 

act  13  clear,  and  it  is  apparent  that  no  valid  excuse  can  be  given 

for  not  performing  it,  a  peremptory  mandamus  may  be  allowed 

in  the  first  instance ;  in  all  other  cases,  the  alternative  writ  must 

be  first  issued. 

HotioB  npoa*n.      Sec.  584.  Thc  motion  for  the  writ  must  be  made  upon  affida- 

•dTem'part/!*    vit,  and  the  court  may  require  a  notice  of  the  application  to  be 

given  to  the  adverse  party,  or  may  grant  an  order  to  show  cause 

why  it  should  not  be  allowed,  or  may  grant  the  writ  without 

notice. 

Au«vftae«ofih«       Sec.  585.  Thc  allowance  of  the  writ  must  be  endorsed  thereon, 

JSi?!l*it\id"  signed  by  the  judge  of  the  court  granting  it,  and  the  writ  must 

J»«fi.  be  served  personally  upon  the  defendant ;  if  the  defendant,  duly 

served,  neglect  to  return  the  same,  he  shall  be  proceeded  against 

as  for  a  contempt. 

Digitized  by  ^ 
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Sec.  586.  On  the  return  day  of  the  alternative  inrit,  or  such  c%riM%m%y\>o 

J  ^  show  n  by  aatlrtr 

further  day  as  the  court  may  allow,  the  party  on  whom  the  writ  -'"loi^*!****!©.. 
shall  have  heen  served,  may  show  cause  by  answer  made  in  the 
same  manner  as  an  answer  to  a  petition  in  a  civil  action. 

Sec.  587.  If  no  answer  be  made,  a  peremptory  mandamus  Jf;jj;"^JJ^^ 
must  be  allowed  against  the  defendant ;  if  answer  be  made  con-  aitbiTlaJ^. 
tainmg  new  matter,  the*'same  shall  not,  in  any  respect,  conclude 
the  plaintifiT,  who  may,  on  the  trial  or  other  proceeding,  avail 
himself  of  any  valid  objections  to  sufficiency^  or  may  counter- 
vail it  by  proof,  either  in  direct  denial  or  by  way  of  avoidance. 

Sec.  588.  Wo  other  pleading  or  written  allegation  is  allowed  ^Ijjjjjf"*''* 
than  the  writ  and  answer  ;  these  are  the  pleadings  in  the  case, 
and  have  the  same  effect,  and  are  to  be  construed  and  may  be 
amended  in  the  same  manner  as  pleadings  in  a  civil  action  ;  and 
the  issues  thereby  joined  must  be  tried,  and  the  further  proceed- 
ings thereon  had,  in  the  same  manner  as  in  a  civil  action. 

Sec.  589.  If  judgment  be  given  for- the  plaintiff,  he  shall  re-  iijodicm^nti^t 

11  1  .    1     I  1     ,1    1  .11  pUlBtlffheihall 

cover  the  damages  which  he  shall  have  sustained,  to  be  ascer-  JJJfl'J^a^,. 
tained  by  the  court  or  jury,  or  by  referees,  as  in  a  civil  action,  »»»*»»«*■•«•• 
and  costs ;  and  a  peremptory  mandamus  shall,  also,  be  granted 
to  him  without  delay. 

Sec.  590.  A  recovery  of  damages,  by  virtue  of  this  chapter,  "•**j«'y^'>*™- 
against  a  party  who  shall  have  made  a  return  to  a   writ  of  man-  *"^  **^  *«"«■• 
dam  us,  is  a  bar  to  any  other  action  against  the  same  party  for 
the  making  of  such  return. 

Sec.  591.  Whenever  a  peremptory  mandamus  is  directed  to  w^jj  uny  nuy 
any  public  officer,  body  or  board,  commanding  the  performance 
of  any  public  duty,  specially  enjoined  by  law,  if  it  appear  to  the 
court  that  such  officer  or  any  member  of  such  body  or  board,  has, 
without  just  excuse,  refused  or  neglected  to  perform  the  duty  so 
enjoined,  the  court  may  impose  a  fine,  not  exceeding  five  hundred 
dollars,  upon  every  such  officer  or  member  of  such  body  or  board. 
Such  fine,  when  collected,  shall  be  paid  into  the  treasury  of  the  SJ;*tT*iwinV 
county  where  the  duty  ought  to  have  been  performed ;  and  the  Jen*5uM°"** 
payment  thereof  is  a  bar  to  an  action  for  any  penalty  incurred 
by  such  officer  or  member  of  such  body  or  board,  by  reason  of 
his  refusal  or  neglect  to  perform  the  duty  so  enjoined. 

TITLE  XIX. 

GENERAL  PROVISIONS   APPLICABLE   TO   THE   WHOLE   COBB. 

Chapter  1.     Process. 
Sec  592.  The  style  of  all  process  shall  be:  "  The  Tenitoiy  ^^j^ 
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style  of  proMM    of  Kansas, county."     It  shall  be  under  the  seal 'of  the 

vnder  aeftl  and  7  •/  l 

fligned  bj  clerk.    ^•Q^J.^  f  j.^^  whenco  the  same  shall  issue,  shall  be  signed  by  the 

clerk,  and  dated  the  day  it  issued, 
wheniheriffiia       Sec.  593.  Au  ordcr  for  a  provisional  remedy  or  any  other 

party,  ihall  be  ,  .        ,         1        .«..  .       . 

l«rw^b?t?r^-  process,  m  an  action  wherein  the  sheriff  is  a  party  or  is  mterest- 
ISoi^wt*'*      ed,  shall  be  directed  to  the  coroner.     If  both  these  officers  are 

interested,  the  process  shall  be  directed  to  and  executed  by  a 

person  appointed  by  the  court  or  judge. 
couTt  for  cause         Sbc.  594.  Tho  court  or  judgc,  for  good  cause,  may  appoint  a 
eiai  ofloer.  '      persou  to  servc  a  particular  process  or  order,  who  shall  have  the 

same  power  to  execute  it  which  the  sheriff  has.    The  person  may 

be  appointed  on  the  motion  of  the  party  obtaining  the  process  or 
Retorn  must  be    ordcr,  and  the  return  must  be  verified  by  aflSdavit.     He  shall  be 

tworn  to.  '  *' 

xniiticdtofeee.    entitled  to  the  fees  allowed  to  the  sheriff  for  similar  services. 

Chapter  2.     Duties  of  Clerks. 

jjf «*■  ■>»»»  !»"•  Sec.  595.  All  writs  and  orders  for  provisional  remedies,  and 
process  of  every  kind,  shall  be  issued  by  the  clerks  of  the  several 

Tmiv^  Me4.  courts ;  before  they  shall  be  issued,  a  precipe  shall  be  filed  with 
the  clerk  demanding  the  same. 

Clerk  to  file  pa-  Sec.  596.  It  is  the  duty  of  the  clerk  of  each  of  the  courts,  to 
file  together,  and  carefully  preserve  in  his  office,  all  papers  de- 
livered to  him  for  that  purpose,  in  every  action  or  special  pro- 
ceeding. 

KaeppMen  tepa-      Sec.  597.  Hc  shall  kccp  thc  papcrs,  in  each  case,  separate, 

**»•»•  carefully  enveloped  in  a  wrapper,  labeled  with  title  of  the  cause. 

SS5?Jt?th*tS;        ^^^'  ^^^'  "^^  ^^^^  endorse  upon  every  paper  filed  with  him, 

rSSiS!*"**  "^  the  day  of  filing  it ;  and  upon  every  order  for  a  provisional  re- 
medy, and  upon  every  undertaking  given  under  the  same,  the  day 
of  its  return  to  his  office. 

SfSfSSiSiSf"*'      Sec.  599.  He  shall,  upon  the  return  of  every  summons  served, 

•ummoaed  upon  ^^^^^  M^on  thc  dockct  the  uamo  of  the  defendant  or  defendants 
summoned,  and  the  day  of  the  service  upon  each  one.  The  entry 
shall  be  evidence  of  the  service  of  the  summons,  in  case  ^of  the 
loss  thereof. 

gjujjjjjbook  Sec.  600.  He  shall  keep  the  records  and  books  and  papers  ap- 
pertaining to  the  court,  and  record  its  proceedings. 

2~^ijJoM^»ppii-  Sec.  601.  The  provisions  of  article  eight,  of  title  nine,  pre- 
scribing the  duties  of  clerks,  shall,  as  far  as  they  are  applicable, 
apply  to  the  clerks  of  all  courts  of  record. 

povenamddu-        Sec.  602.  The  clerk  of  each  of  the  courts  shall  exercise  the 

iiei. 

powers  and  perform  the  duties  conferred  and  imposed  upon  him 
by  other  provisions  of  this  code,  by  other  statutes,  and  by  the 
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common  law.    In  the  performaBce  of  his  duties,  he  shall  be  under  shaii  be  «iid«r  dt- 
the  direction  of  his  court.  «o«rt. 

Chapter  3.     Duties  of  Sheriff, 
Sec.  603.  The  sheriff  shall  endorse  upon  every  summocs,  order  »i«riffihjai  •&. 

*  •'  '  dbrse  upon  pa^rt 

of  arrest,  or  for  the  delivery  of  property  or  of  attachment  or  in-  *in»«o'wc«pt«a. 
junction,  the  day  and  hour  it  iras  received  by  him. 

Sec.  604.  He  shall  execute  every  summons,  order  or  other  ExMQteaadmakt 
process,  and  return  the  same  as  required  by  law,  and  if  he  fails  J^^u^f*"'"**'^ 
lo  do  so,  unless  he  make  it  appear,  to  the  satisfaction  of  the 
court,  that  he  was  prevented  by  inevitable  accident  from  so  doing, 
he  shall  be  amerced  by  the  court  in  a  sum  not  exceeding  one  thou-  v*^  ^  ^^^ '« 
sand  dollars,  asd  stall  be  liable  to  the  action  of  any  person  ag- 
grieved by  su^h  ffulurci 

Sec*  605.  If  the.  ju<}ge.  .of  jet  court  having  but  one  judge,  or  if  SjJJJJ'^S,** 
a  quorum  of  the  judges  of  any  court  having  two  or  more,  fail  to  ^^''' 
attend  at  the  time  and  place  appointed  for  holding  their  respec- 
tive courts,  the  sherifiF  shall  have  power  to  adjourn  the  court  from 
day  to  day,  until  the  single  judge  attend,  or  a  quorum  is  con- 
vened ;  but  if  the  single  judge  be  not  present  in  his  court,  or  a 
quorum  of  judges  in  their  court,  within  two  days  after  the  first 
day  of  the  term,  then  such  court  shall  stand  adjourned  for  the 
term.  The  sheriff  shall  exercise  the  powers  and  duties  conferred 
«nd  imposed  upon  him  by  other  provisions  of  this  code,  by  other 
statutes,  and  by  the  common  law* 

Ghapteb  4.     Miscellaneous  Provisions. 

Sec.  606.  Any  duty  enjoined  by  this  code  upon  a  ministerial  5^d!J«SS*'™^ 
officer,  and  any  act  permitted  to  be  done  by  him,  may  be  per- 
formed by  his  lawful  deputy. 

Seo,  607.  Whenever  an  oath  is  required  by  this  code,  the  Amrm»uo«. 
affirmation  of  a  person,  conscientiously  scrupulous  of  taking  an 
oath,  shall  have  the  same  effect.      ^ 

•     Sec.  608.  The  time  within  which  an  act  is  to  be  done,  as  Tiwoiwmp^t- 
herein  provided,  shall  be  computed  by  excluding  the  first  day, 
and  including  the  last ;  if  the  last  day  be  Sunday,  it  shall  be  ex- 
cluded. 

Sec.  609.  That  section  three  hundred  and  eighty-six  shall  not  SitSii!"' " 
be  construed  to  impair  the  right  of  a  party  to  a  jury,  if  he  ap- 
pear at  the  trial,  by  himself  or  attorney,  and  demand  the  same. 

Sec.  610.  The  ministerial  officer,  whose  duty  it  is  to  take  ^V^JS^^ 
security  in  any  undertaking  provided  for  by  this  code  or  by  other 
statutes,  shall  have  the  right  to  require  die  person  offered  48 
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Svretiet  must  b« 
rMid«nta  of  th« 
Territorj. 


Meeting  of  in- 
preme  ooort  to 
reTiu  rules. 


surety  to  make  an  afBdavit  of  his  qualifications,  which  affidavit 
may  be  made  before  such  officer.  The  taking  of  such  an  afiida^ 
vit  shall  not  exempt  the  officer  from  any  liability  to  which  he 
might  otherwise  be  subject  for  taking  insufficient  security. 

Sbc.  611.  The  surety  in  every  undertaking  provided  for  by 
this  code  or  other  statute,  must  be  a  resident  of  this  Territory, 
and  worth  double  the  sum  to  be  secured.  Where  there  are  two 
or  more  sureties  in  the  same  undertaking,  they  must,  in  the  ag- 
gregate, have  the  qualifications  prescribed  in  this  section. 

Seo.  612.  The  judges  of  the  supreme  court  shall,  during  the 
month  of  the  first  June  after  this  code  shall  take  efiect,  and 
every  two  years  thereafter,  meet  at  the  capital  of  the  Territory, 
and  revise  their  general  rules,  and  make  such  amendments  thereto 
as  may  be  required  to  carry  into  effect  the  provision  of  this  code, 
and  shall  make  such  further  rules  consistent  therewith  as  they 
may  deem  proper.  The  rules  so  made  shall  apply  to  the  supreme 
court,  the  district  courts,  and  the  probate  courts. 

.  Chapter  5.     Provisions  respecting  Actions, 
AetioM  pending       Sbc.  618.  Tho  provislons  of  this  code  do  not  apply  to  proceed* 

to  prooeed  with-      ,  ,  .  *  i  «.  r«, 

OTtwgardtothii  ingg  ^  actious  or  suits  pending,  when  it  takes  effect.  They 
shall  be  conducted  to  final  judgment  or  decree,  in  all  respects,  as 
if  it  had  not  been  adopted  ;  but  the  provisions  of  this  code  shall 
apply  after  a  judgment,  order  or  decree,  heretofore  or  hereafter 
rendered  .to  the  proceedings,  to  enforce,  vacate,  modify  or  re- 
verse it,  except  as  provided  in  section  five  hundred  and  forty- 
five. 


Code  to  npply 
ftfter  Judgment. 


Chaptbr  6.  Provisions  as  to  the  Operation  qfthe  Code. 
twi**^*  Sec.  614.  Rights  of  civil  action,  given  or  secured  by  existing 
laws,  shall  be  prosecuted  in  the  manner  provided  for  by  this 
code,  except  as  provided  in  section  six  hundred  and  fifteen.  If 
a  case  ever  arise  in  which  an  action  for  the  enforcement  or  pro- 
tection of  a  right,  or  the  redress  or  prevention  of  a  wrong,  can-, 
not  be  had  under  this  code,  the  practice  heretofore  in  use  may  be 
adopted,  so  far  as  may  be  necessary  to  prevent  a  iailuro  of 
justice. 
AetiottswMch         Sbc.  615.  Until  the  Legislature  shall  otherwise  provide,  this 

MMJ  not  be  pro- 

•eratod  under thie  (jq^j^  g^all  uot  affcct  procccdings  on  habeas  corpus^  quo  warranto^ 
or  to  assess  damages  for  private  property  taken  for  public  uses, 
nor  proceedings  under  the  statutes  for  the  settlements  of  estates ' 
of  deceased  persons,  nor  proceedings  under  statutes  relating  to 
dower,  nor  proceedings  onder  statutes  relating  to  apprentices. 
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ubitration,  bastardy,  iBBolvent  debtors  or  any  special  statutary 
lemedy,  not  heretofore  obtained  by  action ;  but  such  proceedings 
may  be  prosecuted  onder  the  code  whenever  it  is  applicable. 

Sbc.  616.  Where,  by  statnte,  a  civil  action,  l^al  or  equitable,  wiienih«oo4et« 
is  given,  and  the  mode  of  proceeding-  therein  is  prescribed,  this 
code  shall  not  affect  the  proceeding  under  such  statute,  until  the 
Legislature  shall  otherwise  provide  ;  but  the  parties  may,  if  they  f^^^^  ■»- 
see  fit,  proceed  under  this  act,  and  in  all  such  cases,  as  far  as  it 
may  be  consistent  with  the  statute  giving  such  action  and  prac- 
ticable tmder  this  code,  the  proceedings  shall  be  conducted  in 
conformity  thereto.     Where  the  statute  designates,  by  name  or 
otherwise,  the  kind  of  action,  such  action  shall  be  commenced 
and  prosecuted  in  conformity  to  this  code.    Where  the  statute  ^|{^f^|^  [J^ 
gives  an  action,  but  does  not  designate  the  kind  of  action,  or  JhJuiiiJ*!!.!-** 
prescribe  the  mode  of  proceeding  therein,  such  action  shall  be  held  JSKJ**^^**  *"* 
to  be  the  civil  action  of  this  code,  and  proceeded  in  accordingly. 

Seo.  617.  Executors,  adminisirators  and  guardians,  who  have  s^wuieiof  ta- 

'  o  7  miniatnton  Mid 

given  bond  in  this  Territory  with  sureties,  according  to  law,  are  k«»^**"- 
not  required  to  give  the  undertaking  mentioned  in  section  five 
hundred  and  thirty- one. 

Sec.  618.  If  the  district  court  aflSrm  a  judgment  on  petition  2?JiUiSiri;%. 
in  error,  it  shall  also  render  judgment  against  the  plaintiff  in  ••^*«»>''«^'- 
error  for  five  per  cent,  upon  the  amount  due  from  him  to  the  de- 
fendant in  error,  unless  the  court  shall  enter  upon  its  minutes 
that  there  was  reasonable  grounds  for  the  proceedings  in  error. 

Sec.  619.  A  summons  in  error  shall  not  be  issued  in  any  case  wii«n  ramn<mi 

^  in  onor  iludl  not 

in  which  there  is,  upon  the  minutes  of  the  court  or  among  the  files  ^^»^' 
of  the  case,  a  waiver  of  error  by  the  party  or  his  attorney,  en- 
deavoring to  commence  such  proceedings,  unless  the  court,  in 
which  the  petition  is  to  be  filed,  or  a  judge  thereof,  shall  endorse 
on  the  same  permission  to  issue  such  summons. 

Sec.  620.  Cases  pending  in  appellate  courts,  on  writs  of  error  CM«tofai»p«ftim 
or  otherwise,  when  this  code  takes  effect,  shall  be  conducted  to  JJJJ^'^^STiSJ' 
final  judgment,  as  if  it  had  not  been  adopted,  and  the  liens  of 
judgments  and  decrees  rendered  when  it  takes  effect,  shall  be  pre- 
served.    They  shall  be  enforced  as  provided  in  section  six  hun-  noweaforw*. 
dred  and  thirteen ;  but  process  already  issued  at  such  time,  shall 
be  carried  on  and  executed. 

Sec.  621.  The  district  court  may  appoint  in  each  county  such  Distriotc 


1  A  ,     .,    ,  ,  .  .        may  appoint iDM* 

number  of  persons  as  shall  be  necessary,  to  be  master  commis-  t«oomiai«iio«- 
sioners,  who  shall  hold  their  oflice  for  the  term  of  three  years, 
imless  removed  by  the  court  for  good  cause. 

Sec  622.  Before  entering  upon  the  duties  of  his  office,  a  ««•*'*  •^^■- 
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master  commissioner  most  be  sworn  to  perform  them  faithfully, 

MutgiTCMowi-  and  with  one  or  more  sureties,  approved  bj  the  court,  execute  an 

undertaking  to  the  Territory  of  Kansas,  in  such  sum  as  the  court 

shall  direct,  to  the  effect  that  he  will  pay  over  all  moneys,  and 

faithfully  discharge  the  duties  of  his  office.    The  undertaking 

Boad  whan  fli«d.  shall  bo  filed  in  the  office  of  the  county  treasurer,  and  may  be 

sued  upon  as  provided  in  section  five  hundred  and  seventy-eight. 

reM«f  BMter        Sec.  628.  A  master  commissioner  shall  be  allowed  sudifees 

oomsiMioaer. 

as  are  allowed  for  similar  services  to  other  officers. 

Sso.  624.  This  act  to  take  effect  and  be  in  force  from  and 
after  the  first  day  of  June  next. 

A.  LARZALBKE, 
Speaker  of  House  of  Representatives ^ 
C.  W.  BABCOCK, 
President  of  the  Council. 
Approved  February  11,  1859. 
S.  MEDARY,  Governor. 


CHAPTER  XXVI. 

AN  ACT  amendatory  to  an  Act  entitled  <<An  Act  to  eBtablish  a  Code  of 
Civil  Procedure^"  passed  February,  1859. 

Be  it  enacted  by  the  Governor  and  Legislative  Assembly  qf 
the  Territory  of  Kansas : 

S«l^*f***'      SbctionI.  The  act  to  ^hich  this  is  amendatory,  shall  take 

effect  and  be  in  force  from  and  after  the  passage  of  this  act. 
«"ii£j"SJtM,  Sbo.  2.  AU  actions  founded  on  any  promissory  note,  bill  of 
jtlHuiS^*''''  exchange,  writing  obligatory,  bond,  contract,  juc^gment,  decree 
ml^M' viSSr  ^^  ^*^®^  leg^a  liability,  made,  executed,  rendered,  entered  into  or 
incurred  beyond  the  limits  of  this  Territory,  shall  be  commenced 
within  two  years  next  after  the  eause  or  right  of  such  action  shall 
have  accrued,  and  not  after. 

Sec.  8.  This  act  shall  take  effect  and  be  in  force  from  and 
after  its  passage. 

A.  LARZALERE, 
Speaker  of  House  of  Representatives. 
C.  W.  BABCOCK, 
President  cf  the  Council. 
Approved  February  10, 1859. 
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CHAPTER  XXVn. 

AN  ACT  to  establish  a  Code  of  Criminal  Procedure. 
OP  PROCBKDINGS   TO  PREVENT   THE   COBiMISSION  OP   OFFENCES 


Be  it  enacted  by  the  Governor  and  Legtslaiive  ^senMy  qf 
the  Territory  qf  Kansas  : 

Section  1.  The  following  magistrates  shall  have  power  to  ojo^mjuiot^ 
cause  to  be  kept  all  laws  made  for  the  preservation  of  the  public  **^- 
peace,  and,  in  the  execution  of  that  power,  to  require  persons  to 
give  security  to  keep  the  peace,  in  the  manner  provided  in  this 
article :  The  judges  of  the  supreme  court,  throughout  the  Terri- 
tory ;  judges  of  the  district  courts,  within  their  respective  dis- 
tricts ;  justices  of  the  peace,  in  their  respective  counties  ;  the 
mayors  and  chief  officers  of  incorporated  cities  and  towns,  within 
the  limits  of  such  corporation. 

Sec.  2.  Whenever  complaint  shall  be  made  in  writing,  and  Dntr  •<  ■•€!•- 
upon  oath,  to  any  such  magistrate,  that  any  person  has  threatened  pi»i«*«^- 
or  is  about  to  commit  any  offence  against  the  person  or  property 
of  another,  it  shall  be  the  duty  of  such  magistrate  to  examine 
such  complaint,  and  any  witnesses  who  may  be  produced,  on  oath ; 
to  reduce  such  examination  to  writing,  and  cause  the  same  to  be 
subscribed  by  the  parties  so  examined. 

Sec.  3,  If  it  appear,  upon  such  examination,  that  there  is  JJJ?  wwU/*" 
reason  to  fear  the  commission  of  any  such  offence  by  the  person  ^**'' 
complained  of,  it  shall  be  the  duty  of  the  magistrate  to  issue  a 
warrant,  under  his  hand,  with  or  without  seal,  reciting  the  com- 
plaint, and  commanding  the  officer,  to  whom  it  is  directed,  forth- 
with to  apprehend  the  person  so  complained  of,  and  bring  him 
before  such  magistrate. 

Sbc.  4.  Upon  such  person  being  brought  before  such  magis-  wbMMmaeoB- 
trate,  it  shall  be  the  duty  of  the  magistrate  to  examine  all  wit-  jgikt  w*w 
Besses  which  either  party  may  require  to  be  examined,  and  if  it 
shall  appear,  to  the  satisfaction  of  such  tnagistrate,  that  there  is 
reason  to  fear  the  commission  of  such  offence,  he  shall  require 
the  party  complained  of  to  enter  into  a  recognizance  in  such  sum,  Vftr  qmm  ua  to 
not  exceeoing  five  thousand  dollars,  as  such  magistrate  shall  J^;"^**^^^' 
direct,  with  one  or  more  sufficient  securities,  to  appear  before  the 
district  court  on  the  first  day  of  the  next  term,  and  not  depart  the 
€ame  without  leave ;  and,  in  the  meanwhile,  to  keep  the  peace 
toward  the  people  of  this  Territory^  and  particularly  toward  the 
complainant*  Digitized  by  CiOOqIc 
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**if  Bte  ^Telfc^^    Sec.  5.  If  such  recognizance  Le  given,  the  party  complained 

^^fel»^ii>»1b««»-\^'^  ^^^^^  ^^  discharged  ;  but  if  he  fail  or  refuse  to  find  surety,  it 

'••^v         l^  ^    '  shall  be  the  duty  of  the  magistrate  to  commit  him  to  prison  until 

^  ^  -  i  ..  .,    he  find  the  same,  specifying  in  the  warrant  the  cause  of  commit- 

f  A  ^'^^  %)Vt  1     ^^^^  ^^^  ^^^  sum  in  which  scciurity  ^?as  required. 

Kd?MS!r*tS  ^'      ^®^"  ^'  ^^y  person  committed  for  not  finding  surety  of  the 
^^'  peace,  as  above  provided,  may  be  discharged  by  any  magistrate 

authorized  to  bind  tS  the  peace,  wiihin  the  county,  upon  giving 
such  security  as  was  originally  required  of  such  person. 

SSSimSSdli)       ^^^'  '^'  Every  recognizance  to  keep  the  peace,  taken  by  any 
?oort.***  **""***   magistrate  pursuant  to  the  foregoing  provisions,  or  pursuant  to 
any  other  statute,  shall  be  transmitted  by  such  magistrate  to  the 
clerk  of  the  district  court  of  the  county,  on  or  before  the  first 
day  of  the  term  of  such  court  next  to  be  holden  after  taking  the 
same. 
S?wil?miybe        ^^^'  ^'  Evcry  pcrson  who,  in  tiie  presence  of  any  magistrate 
SmpSut^toX  above  specified,  or  of  any  court  of  record,  shall  make  any  affray, 
or  threaten  to  kill  or  beat  another,  or  to  commit  any  offence 
against  his  person  or  property,  and  all  persons  who,  in  the  pres- 
ence of  such  court  or  magistrate,  shall  contend  with  hot  and 
angry  words,  may  be  ordered  by  such  magistrate  or  court,  with- 
out any  other  proof,  to  give  such  security  as  above  specified,  and 
in  case  of  failure  or  refusal  so  to  do,  he  may  be  committed  in 
like  manner  as  above  provided. 
Person  reoogaued      Sbc.  9.  Everv  persou  who  shall  have  entered  into  a  recogni- 

to  appear  ftt  ntxfe  "^    *■  i      r.  i         •»•        •  • 

Murt  w'foSiu     zance  to  keep  the  peace,  shall  appear  beI:ore  the  district  court  of 
w.r«co8ni.ance.  ^^  couuty  at  thc  noxt  term,  and  if  he  fail  to  appear,  the  court 
shall  forfeit  his  recognizance,  and  order  it  to  be  proeecutcd,  un- 
less reasonable  excuse  for  the  default  be  shown, 
coapiainantfaii-      Sec.  10.  Whcu  anv  persou  shall  have  been  bound  to  keep  the 

ing  to  appear,  •'    *  * 

l?b7diISi?g;dt  peace  on  the  complaint  of  another,  and  the  complainant  shall  not 

appear,  the  party  recognized  shall  be  discharged,  unless  good 

cause  to  the  contrary  be  shown. 

£? a*l?pirttw  •!      Sbc.  11.  Upon  the  appearance  of  the  respective  parties,  and 

«wparae«:        j^^  ^^^^  whoro  there  is  no  complaint,  the  court  shall  examine  the 

evidence,  and  may  either  discharge  the  recognizance  taken,  or 

require  a  new  recognizance,  as  the  circumstances  of  the  case  may 

require,  for  such  time  as  shall  appear  necessary,  not  exceeding 

one  year,  and  in  such  cases,  costs  shall  be  adjudged  according  to 

the  discretion  of  the  court. 

XMogaiiaaet  dh      Sbc.  12.  No  rccognizanco  to  keep  the  peace  shall  bo  deemed 

Ifouei^wTidJi!*  ^  ^^  broken,  except  in  the  case  provided  for  in  the  ninth  section 
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of  this  chapter,  unless  the  principal  in  such  recognizanse  be  con- 
victed of  some  offence,  amounting,  in  judgment  of  law,  to  a 
breach  of  such  recognizance. 

Sbo.  18.  Whenever  evidence  of  such  conviction  shall  be  pro-  ^^^^^f^^S^ 
duced  to  the  court  in  which  the  l^ognizance  is  filed  or  taken,  it  p""*'***^'  ^^■• 
shall  be  the  duty  of  the  court  to  order  such  recognizance  to  be 
prosecuted,  and  the  attornej  prosecuting  for  the  county  shali* 
proceed  thereon  accordingly. 

Sec.  14.  In  the  aotion  on  such  recognizance,  the  offence  stated  A«iignm«t  oi 
in  the  record  of  conviction  may  be  assigned  as  a  breach,  and  such  *"<'•  ''^  ••"•*■ 
record  shall  be  conclusive  evidence  of  the  matters  therein  stated. 

Of  the  Local  Jurisdiction  of  Public  Offences. 
Sec.  15.  Offences  committed  against  the  laws  of  this  Territory,  ^l^^^^i*^. 
shall  be  punished  in  the  county  in  which  the  offence  is  committed,  M^S^ftted!'* 
except  as  may  be  otherwise  provided  by  law. 

Sbc.  16.  Every  person  being  without  the  Territory,  commit-  o«to«tuT«ri- 
ting  or  consummating  an  offence,  by  an  agent  or  means  within  the 
Territory,  is  liable  to  be  punished  by  the  laws  thereof,  in  the 
same  manner  as  if  he  were  present,  and  had  commenced  and  con- 
sumated  the  offence  within  the  Territory. 

Sbc.  17.  Any  person  leaving  the  Territory  to  fight  a  duel,  or  Si""oltof*tf« 
to  be  concerned  as  a  second  therein,  or  in  any  other  capacity  out   *"  *«ry  toiigM. 
of  the  Territory,  is  liable  to  be  punished  in  the  county  of  his 
residence  in  the  Territory,  in  the  same  manner  as  if  the  duel  had 
been  contemplated  and  fought,  and  the  results  thereof  had  ter- 
minated therein. 

Sec.  18.  When  a  public  offence  has  been  committed,  partly  in  ^5i%StS^* 
one  county  and  partly  in  another,  or  the  act  or  effects  conatitut-  5JMtMl55Si«- 
ing  or  requisite  to  the  consummation  of  the  offence  occur  in  two 
or  more  counties,  the  jurisdiction  is  in  either  county. 

Sec.  19.  When  an  offence  is  committed  in  this  Territory,  or  SfJi^wSriii 
on  the  boundary  thereof,  on  board  a  boat  or  vessel  navigating  a  ^'■' 
river,  or  lying  therein,  the  jurisdiction  is  in  any  county  within  or 
opposite  to  which  the  offence  is  committed. 

Skc.  20.  That  the  jurisdiction  of  the  following  cases  is  in  any  j5,'rSdu«TS*iIta 
county  in  which  the  offence  was  committed,  or  into  or  out  of  "^**** 
which  the  person  upon  whom  the  offence  was  committed,  has  been 
brought :  First,  For  forcibly  or  fraudulently  taking,  inveigling, 
or  kidnapping  any  negro  or  mulatto,  to  be  sent  out  of  the  Terri- 
tory, to  be  sold  as  a  slave  or  held  to  service :  Second,'  For  tak- 
ing or  enticing  away  any  female  for  the  purpose  of  prostitution : 
Third,  For  taking,  decoying  or  enticing  away  a  child,  under  the 
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age  of  fifteen  years,  with  intent  to  detain  and  conceal  it  from  its 

parents,  guardian  or  other  person,  having  lawful  charge  of  the 

child. 
ihSSJiMjJrtj        Sbc.  21.  When  property  taken  in  one  county  by  burglary,  rob- 
mSj^w*    bery,  larceny  or  embezzlement,  has  been  brought  into  another 

county,  the  jurisdiction  is  in  either  county. 
lawutJoA  to  «•-      Sbc,  22.  An  accessory,  before  or  after  the  fact,  may  be  punished 

in  the  county  where  he  committed  the  offence,  or  in  the  county 

where  the  principal  offence  was  committed. 
iSiJfJJdu''JI?*      Sbo.  23.  That  if  any  mortal  wound  is  given,  or  poison admin- 
Su!lo^i'ii^o£c.  istered  in  one  county,  and  death  by  means  thereof  ensues  in 

another,  the  jurisdiction  is  in  either  county. 

0/  Limitation  of  Criminal  Actions. 

S!SJS?*di*         S^^'  24.  Prosecutions  for  murder  and  man  stealing,  may  be 
M^ume,in  Mt-  eommcuced  at  any  time  after  the  commission  of  the  offence. 
d2Ho?tx*2S"*      S^^-  25.  Prosecutions  for  an  offence  must  be  commenced  with- 
jjjnjofthrw      jj^  g^^y  jj^yg  j^£^j,  j^  commission,  where  the  penalty  cannot  ex- 
ceed a  fine  of  three  dollars. 
SSJtb. m"  Sec.  26.  In  all  other  cases,  prosecution  for  an  offence  must  be 

J^'iT^t^^.^n.   commenced  within  two  years  after  its  commission. 
^j««^«ntor        Sbc.  27.  If  any  person  who  has  committed  an  offence  is  absent 
from  the  Territory,  or  so  conceals  himself  that  process  cannot  be 
.  served  upon  him,  or  conceals  the  fact  of  the  crime,  the  time  of 

absence  or  concealment  is  not  to  be  included  in  computing  the 
period  of  limitation. 

0/  the  Arrest  and  Examination  of  Offenders. 
JJJ21*Ji!SSt.      Sec.  28.  For  the  apprehension  of  persons  charged  with  of- 
fences, the  magistrates  named  in  the  first  section  of  this  chapter 
are  authorized  to  issue  process  to  carry  into  effect  the  provisions 
of  this  chapter. 

*ri2dr"?tl!g-  S^^*  29-  Upon  complaint,  made  to  any  such  magistrate,  that 
ittnto.  HUdutj.  ^  criminal  offence  has  been  committed,  he  shall  examine,  on  oath, 
thccomplainant,  and  any  witness  produced  by  him,  and  shall  reduce 
the  complaint  to  writing,  and  shall  cause  the  same  to  be  sub- 
scribed by  the  complainant ;  and  if  it  shall  appear  that  any  such 
offence  has  been  committed,  the  court  or  justice  shall  issue  a  war- 
rant, reciting  the  substance  of.  the  accusation,  and  requiring  the 
officer  to  whom  it  shall  be  directed,  forthwith  to  take  the  person 
accused  and  bring  him  before  the  said  court  or  justice,  or  before 
some  other  court  or  magistrate  of  the  county,  to'  be  dealt  with 
according  to  law,  and  in  the  same  warrant  may  r^uire  the  officer 
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to  smnnion  such  witnesses  as  shall  be  therein  named,  to  appear 
and  give  evidence  on  the  examination. 

Sbo.  30.  Upon  complaint,  made  to  any  magistrate  of  any  JiyJ^iUwiiS" 
county  in  this  Territory,  that  a  criminal  offence  has  been  com-  uTii^hH^^ 
mitted,  and  that  ihe  offender  has  fled  from  the  county  in  wEch  '*"*^' 
the  offence  was  committed,  such  magistrate  shs^  issue  a  warrant, 
directed  to  an  officer  of  his  own  county  or  of  the  county  in  which 
the  offence  was  committed,  requiring  the  offender  to  be  appre- 
hended and  taken  before  some  magistrate  of  the  county  where  the 
offence  was  committed,  to  be  dealt  witix  according  to  law. 

Sec.  81.  If  any  person,  against  whom  a  warrant  may  be  issued  JPjf/*^^*^ 
for  an  alleged  offence  committed  in  any  county,  shall,  either  be-  ••"'**^' 
fore  or  after  the  issuing  of  such  warrant,  escape  from  or  be  out 
of  the  county,  the  sheriff  or  other  officer  to  whom  such  warrant  dhw  ana  p«ir« 
may  be  directed,  may  pursue  and  apprehend  the  party  charged  in  ^ 
any  county  in  tEis  Territory,  and  for  that  purpose  may  command 
aid  and  exercise  the  same  authority  as  in  his  own  county. 

Seo.  32.  In  all  cases  where  the  offence  charcced  in  the  warrant  H?*l"*r»t?««"*3^ 

°  admit  to  bail, 

is  not  punishable  by  death  or  imprisonment  in  the  Territorial  u^not*]SniSl& 
prison,  if  the  person  arrested  requests  that  he  may  be  brou&^ht  pri?onmen'  iT 

*  *^  •*  »/  o        Territorial  priME 

before  a  magistrate  of  the  county  in  which  the  arrest  was  made, 
for  the  purpose  of  entering  into  a  recognizance,  without  a  trial 
or  examination,  the  officer  making  the  arrest  shall  carry  him 
before  a  magistrate  of  that  county,  who  may  take  from  the  per- 
son arrested  a  recognizance,  with  sufficient  sureties  for  his  appear- 
ance at  the  court  having  cognizance  of  the  offence,  and  next  to 
be  holden  in  the  county  where  it  shall  be  alleged  to  have  been 
committed,  and  the  party  arrested  shall  thereupon  be  liberated. 

Sec.  33.  The  magistrate  who  shall  so  let  the  person  arrested  JlJf*"*';*®^;*gi 
to  bail,  shall  certify  that  fact  upon  the  warrant,  and  shall  deliver  ^"***** 
the  same,  with  the  recognizance  by  him  taken,  to  the  person  who 
made  the  arrest,  who  shall  cause  the  same  to  be  delivered,  with- 
out unnecessary  delay,  to  the  clerk  of  the  court  before  which  the  ^^Jlfil^H* 
accused  was  recognized  to  appear  ;  and,  on  application  of  the  Sirt."^  *':**** 
complainant,  the  magistrate  who  issued  the  warrant,  or  the  pro- 
secuting attorney,  shall  cause  such  witnesses  to  be  summoned  to 
the  same  court  as  may  be  deemed  necessary. 

Sec.  34.  If  the  magistrate  in  the  county  where  the  arrest  was  whonMiMntr 
made,  shall  refuse  to  bail  the  person  so  arrested  and  brought 
before  him,  or  if  no  sufficient  bail  shall^  be  offered,  the  person 


having  him  in  charge  shall  take  him  before  the  magistrate  who  SSw^lSiSS- 
issued  the  warrant,  or,  in  his  absence,  before  some  other  m; 
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trate  of  the  county  in  which  the  warrant  was  issaed,  to  be  pro- 
ceeded with  according  to  law. 
^»«di!r2!!m-        Sec.  85.  When  the  offence  charged  in  any  warrant  is  punisha- 

ithtJbU  by  death     ,,  .i-ii  ,.  .  .tm««i«  \ 

«»jjpj}wBL»oat   ble  With  death  or  by  imprisonment  in  the  Territorial  prison,  the 
priion.  officer  making  the  arrest  in  some  other  county,  shall  convey  the 

prisoner  to  the  county  where  the  warrant  issued,  and  he  shall  be 
proceeded  with  in  the  manner  directed  by  law. 
mwtiii^'^t  Sbc.  36.  Every  person  arrested  by  warrant  for  any  offence, 
wfi'Swe'^wil?-''  where  no  other  provision  is  make  for  his  examination  thereon, 
shall  be  brought  before  some  magistrate  of  the  same  county,  and 
the  warrant,  with  the  proper  return  thereon,  signed  by  the  person 
who  made  the  arrest,  shall  be  delivered  to  such  magistrate. 
idjSMn*«xaSn»-  Seo.  37.  Any  magistrate  may  adjourn  an  examination  or  trial 
pending  before  himself,  from  time  to  time,  as  occasion  shall  re- 
quire, not  exceeding  ten  days  at  one  time,  without  the  consent  of 
the  defendant  or  person  charged,  and  to  the  same  or  a  different 
place  in  the  county,  as  he  shall  think  proper ;  and,  in  such  case, 
if  the  party  is  charged  with  a  capital  offence,  he  shall  be  com- 

Maj  rooognlsa  .         i   .        ,  .  i  .  i  \  •       j   • 

KrfartbJr«wS^  mittcu  lu  the  mcau  time  ;  otherwise,  he  may  be  recognized  m  a 
iaauoa.  g^JJ^  ^^^^  ^j^j^  gm^eties  to  the  satisfaction  of  the  magistrate,  for 

his  appearance  for  such  further  examination ;  and  for  want  of 
such  recognizance,  he  shall  be  committed  to  prison. 
ISJufffaUB'to       ^^^*  ^^'  ^^  *^®  person  so  recognized  shall  not  appear  before 
^^•**'  the  magistrate  at  the  time  appointed  for  such  further  examina- 

tion, according  to  the  condition  of  such  recognizance,  the  magis- 
trate shall  record  the  default,  and  shall  certify  the  recognizance, 
with  the  record  of  such  default,  to  the  district  court,  and  like 
proceedings  shall  be  had  thereon  as  upon  the  breach  of  the  con- 
dition of  a  recognizance  for  appearance  before  that  court. 
Si?fSito'*S!'"'  Sec.  39.  When  such  person  shall  fail  to  recognize,  he  shall  be 
eogniM.  Pro-  committed  to  prison  by  an  order  under  the  hand  of  the  magis- 
trate, stating  concisely  that  he  is  committed  for  further  examina- 
tion on  a  future  day,  to  be  named  in  the  order ;  and,  on  the  day 
appointed,  he  may  be  brought  before  the  magistrate  by  his  verbal 
order  to  the  same  oflScer  by  whom  he  was  committed,  or  by  an 
order  in  writing  to  a  different  person. 

JSlSJSuSa'"***  Sec.  40.  The  magistrate  before  whom  any  person  is  brought, 
upon  a  charge  of  having  committed  an  offence,  shall,  as  soon  as 
may  be,  examine  the  complainant  and  the  witnesses  to  support 
the  prosecution,  on  oath,  in  the  presence  of  the  party  charged,  in 
relation  to  any  matters  connected  with  such  charge,  which  may 
be  deemed  pertinent. 
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Sbc.  41.  After  the  testimony  to  support  the  prosecution,  the  ^}jj^**'"** 
witnesses  for  the  prisoner,  if  he  have  any,  shall  be  sworn  and  ex- 
amined, and  he  may  be  assisted  by  counsel  in  such  examination, 
and  also  in  the  cross-examination  of  the  witnesses  in  support  of 
the  prosecution. 

Sec.  42.  The  magistrate,  while  examining  any  witness,  may,  M^^«*p^^g;g^ 
at  his  discretion,  exclude  from  the  place  of  examination  all  the  iXn*?f"i"*" 
other  witnesses ;  he  may  also,  if  requested  or  if  he  see  cause, 
direct  the  witnesses  for  or  against  the  prisoner  to  be  kept  sepa- 
rate, so  that  they  cannot  converse  with  each  other,  until  they 
shall  have  been  examined. 

Seo.  43.  The  testimony  of  the  witnesses  examined  shall  here-  ffre^cJJ!?*** 
duced  to  writing  by  the  magisti-ate,  or  under  his  direction,  when  7i%AfitL- 
he  shall  think  it  necessary,  and  shall  be  signed  by  the  witnesses,  *^''"* ' 
if  required  by  the  magistrate. 

Sec.  44.  If  it  shall  appear  to  the  magistrate,  upon  the  whole  J^JV^Jf""**** 
examination,  that  no  offence  has  been  committed,  or  that  there  is  Disehftrgeof 
not  probable  cause  for  charging  the  prisoner  with  the  offence,  he  '*'*'**"'''• 
shall  be  discharged. 

Sec.  45.  Persons  charged  with  an  offence  punishable  with  ij^^wfeNnce  to 
death,  shall  not  be  admitted  to  bail,  when  the  proof  is  evident  or 
the  presumption  great ;  but,  for  all  other  offences,  bail  may  be 
taken  in  such  sum  as,  in  the  opinion  of  the  magiatate,  will  se- 
cure the  appearance  of  the  person  charged  with  the  offence,  at 
the  court  where  such  person  is  to  be  tried. 

Sec.  46.  If  it  shall  appear  that  an  offence  has  been  commit-  5h"a7^*Juniu 
led,  and  that  there  is  probable  cause  to  believe  the  prisoner  guil-  *>**i»^^«  «*•••• 
ty,  and  if  the  offence  be  bailable  by  the  magistrate,  and  the  pris- 
oner offer  sufiScient  bail,  it  shall  be  taken  and  the  prisoner  dis- 
charged ;  but  if  no  sufficient  bail  be  offered,  or  the  offence  be  not 
bailable  by  the  magistrate,  the  prisoner  shall  be  committed  for 
trial. 

Sec.  47.  When  the  prisoner  is  admitted  to  bailj  or  committed  SS^w'tiLSV 
by  the  magistrate,  he  shall  also  bind,  by  recognizance,  such  wit-  "••k*^^"*"'- 
nesses  against  the  prisoner  as  he  shall  deem  material,  to  appear 
and  testify  at  the  next  term  of  the  court  having  cognizance  of 
the  offence,  and  in  which  the  prisoner  shall  be  held  to  answer.     . 

Sec.  48.  If  the  magistrate  shall  be  satisfied  that  there  is  good  JJ2«f2f '  i^j*;^ 
eause  to  believe  Hhat  any  such  witness  will  not  perform  the  con-  JJJJt  ""•''***' 
dition  of  his  recognizance  unless  other  security  be  given,  such 
magistrate  may  order  the  witness  to  enter  into  a  recognizance, 
with  such  sureties  as  may  be  deemed  necessary  for  his  appear- 
ance at  court.  Digitized  by  GoOglc 
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5S5£'£d  mif       ^^^'  ^^'  When  any  married  woman  or  minor  is  a  material 
aon  M  witjLw*.  witness,  anj  other  person  may  be  allowed  to  recognize  for  the 
appearance  of  such  witness^  or  the  magistrate  may,  in  his  dis*- 
cretion,  take  the  recognizance  of  such  married  woman  or  minor, 
in  a  sum  not  exceeding  fifty  dollars,  which  shall  be  valid  and 
binding  in  law,  notwithstanding  the  disability  of  coverture  or 
minority. 
wua»ue8m«7i>«      Sec. '50.  All  witnesBos  required  to  recognize,  either  with  or 
prifoii.  without  sureties,  shall,  if  they  refuse,  be  committed  to  prison  by 

the  magistrate,  there  to  remain  until  they  comply  with  such  or- 
der, or  be  otherwise  discharged  according  to  law* 
Ji^mi^^SdiSt      ^®^'  ^^'  ^y  j'ldge  of  a  court  of  record,  on  application  of 
to  bail.  ^j^j  prisoner  committed  for  a  bailable  offence,  may  inquire  into 

the  case  and  admit  such  prisoner  to  bail ;  and  any  person  com* 
mitted  for  not  finding  sufficient  sureties  to  recognize  for  him,  may 
be  admitted  to  bail  by  either  of  said  judges  or  by  the  committing 
magistrate. 
L'SJffto^he?*^      Sec.  52.  Any  magistrate  to  whom  complaint  is  made  or  before 
SSSSf.****  ^"^  whom  any  prisoner  is  brought,  may  associate  with  himself  one 
or  more  magistrates  of  the  sanle  county,  and  they  may  together 
NofMcaUowed.-  cxccute  the  powers  and  duties  before  mentioned;  but  no  fees 
shall  be  taxed  for  such  associates. 

Sd'Jlw'Luliie-      ^^^*  ^^*  ^^^  examinations  and  recognizances,  taken  by  any 
?e?lnVJJSiIred  magistrate,  in  pursuance  of  the  provisions  of  this  chapter,  shJl 
be  certified  and  returned  by  him  to  the  county  attorney  or  the 
clerk  of  the  court  before  which  the  party  charged  is  bound  to 
pjnaitj  for  neg-  appear,  On  or  before  the  first  day  of  the  sitting  thereof ;  and  if 
such  magistrate  shall  neglect  or  refuse  to  return  the  same,  he 
may  be  compelled  forthwith,  by  rule  of  court,  and  in  case  of 
disobedience,  may  be  proceeded  against,  by  attacpiment,  as  for 
contempt. 
S?o*^i2«rl?'      ^^^*  ^'  When  any  person  under  recognizance,  in  any  criminal 
forfeited.  prosccution,  either  to  appear  and  answer  or  to  prosecute  an  ap- 

peal, or  to  testify  in  any  court,  shall  fail  to  perform  the  condi- 
tion of  such  recognizance,  his  default  shall  be  recorded  and  pro- 
cess shall  be  issued  against  the  persons  bound  by  the  recogniz*- 
ance,  or  such  of  them  as  the  prosecuting  officer  shall  direct. 

««SSSid"fiir**  ^®^*  ^^'  '^^^  surety  in  such  recognizance  may,  by  leave  of 
the  court,  after  default,  and  either  before  or  after  the  process 
has  been  issued  against  him,  pay  to  the  county  treasurer  or  to 
the  clerk  of  the  court  the  amount  for  which  he  was  bound  as 
surety,  with  such  costs  as  the  court  shall  direct,  and  be  there* 
upon  forever  discharged.  ^^^^^^^^^  ^^  GoOglc 
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Sec.  '56.  No  suoh  action^  bronght  on  a  recognisance,  shall  be  y,^V^ji?jf»yj^} 
barred  or  defeated,  nor  shall  judgment  thereon  be  arrested  by  flaud^oVwl** 
reason  of  any  neglect  or  omission  to  note  or  record  the  default  fSt!'***  "*' 
of  any  principal  or  surety,  at  the  term  nvhen  such  default  shall 
happen,  nor  by  reason  of  any  such  defect  in  the  form  of  the 
recognizance,  if  it  sufficiently  appear  from  the  tenor  thereof  at 
what  court  the  party  or  witness  was  bound  to  appear,  and  that 
the  court  or  magistrate  before  whom  it  was  tak^n,  was  authorized 
by  law  to  require  and  take  such  recognizance. 

Of  Grand  Juries  and  their  Proceedings. 

Sec.  67.  There  shall  not  be  more  than  eighteen  grand  jurors  ^^^^^'^j  ••■- 
summoned,  nor  less  than  fifteen  persons  sworn,  on  any  grand 
jury ;  and,  from  the  persons  summoned  to  serve  as  grand  jurors, 
and  appearing,  the  court  shall  appoint  a  foreman,  and  may  also  2;mim»pp«iai. 
appoint  a  foreman  in  every  case  where  any  person  appointed  shall 
be  discharged  or  excused,  before  the  grand  juiy  shall  be  dis- 
missed. 

Sec.  68.  An  oath  or  affirmation  shall  be  administered  to  the  gtS^^JJ^JSJ^"; 
foreman  of  the  grand  jury  in,  substance,  as  follows:  "You,  as  J^''*'  ««*»*J»- 
foreman  of  the  grand  jury,  shall  diligently  inquire,  and  true  pre- 
sentment make  of  all  public  offences  against  the  laws  of  this  Ter- 
ritory, committed  or  triable  wiAin  this  county,  of  which  you  have 
or  can  obtain  legal  evidence ;  you  shall  present  no  person  through 
malice,  hatred  or  ill  will,  nor  leave  any  unpresented  through  fear, 
favor  or  'affection,  or  for  any  reward  or  the  promise  or  hope 
thereof,  but  in  all  your  presentments  you  shall  present  the  truth, 
the  whole  truth  and  nothing  but  the  truth,  according  to  the  best 
of  your  skill  and  understanding.'' 

Sbc.  59.  The  following  oath  or  affirmation  must  thereupon  be  OAthto  ihegraB4 
administered  to  the  other  grand  jurors  present :  "The  same  oath, 
or  affirmation,  which  your  foreman  has  now  taken  before  you 
on  his  part,  you  and  each  of  you  shall  well  and  truly  observe  on 
your  part." 

Sbc.  60.  Any  person  held  to  answer  to  a  criminal  charge  may  wimb,  hj  wbom, 
object  to  the  competency  of  any  one  summoned  to  serve  as  a  JJJ^JJ'JJilJ'S- 
grand  juror,  before  he  is  sworn,  on  the  ground  that  he  is  the  ^' 
prosecutor  or  complainant,  upon  any  charge  against  such  per- 
son, or  that  he  is  a  witness  on  the  part  of  the  prosecution,  and 
has  been  summoned  or  bound  in  a  recognizance  as  such ;  and  if 
such  objection  be  established,  the  person  so  challenged  shall  be 
set  aside. 
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Wo  ohaiianjw  ti-       Sbc.  61.  No  Challenge  to  the  array  of  grand  jurors  or 'to  any 
•boTo'proTfded.    person  summoned  as  a  grand  juror,  shall  be  allowed  in  any  other 
ca«es  than  such  as  are  specified  in  the  last  section. 

Sec.  62.  The  foreman  of  every  grand  jury,  from  the  time  of 
his  appointment  to  his  discharge,  shall  be  authorized  to  adminis- 
ter any  oath,  declaration  or  affirmation,  in  the  manner  prescribed 
by  law,  to  any  witness  who  shall  appear  before  such  grand  jury, 
for  the  purpose  of  giving  evidence  in  any  matter  cognizable  by 
them. 

Sec.  63.  Every  grand  jury  may  appoint  one  of  their  number 

to  be  a  clerk  thereof,  to  preserve  minutes  of  their  proceedings, 

HisdntiM.         and  of  the  evidence  given  before  them,  which  minutes  shall  be 

given  to  the  attorney  prosecuting  in  the  county,  when  so  directed 

by  tho  grand  jury. 

SSfjrto'^atttid  Sec.  64.  Whenever  required  by  any  grand  jury,  it  shall  be  the 
grwMfjary.  ^^^^  ^^  ^^^  attomcy  prosccuting  in  |the  county,  to  attend  them 
for  the  purpose  of  examining  witnesses  in  their  presence,  or  giv- 
ing them  advice  upon  any  legal  matter. 
1C&7  attend  of  hu  Sec.  65.  Such  attomev  shall  be  allowed,  at  all  times,  to  ap- 
pear  before  the  grand  jury,  on  his  request,  for  the  purpose  of 
giving  information  relative  to  any  matter  cognizable  by  themi 
(and  may  be  permitted  to  interrogate  witnesses  before  them,) 
when  they  or  he  shall  deem  it  necessary ;   but  no  such  attorney 

Doliberations  of  i  m  i  ^    »  i     n  -i 

j«ry,  private,  or  auy  otbcr  officer  or  person,  except  the  grand  jurors,  shall  be 
permitted  to  be  present  during  the  expression  of  their  opinions, 
or  the  giving  their  votes  on  any  matter  before  them. 

Clerk  to  isroesnv      Sbc.  66.  Wheuevcr  thereto  required  by  any  grand  jury  or  the 

•flonas  when  re-  *f  *f    \j  *>      y 

SJror  p/oYetut-  f 0'^®™^'^  thereof,  or  by  the  prosecuting  attorney,  the  clerk  of  the 

ifis  attorney.       f^^yxtt  \VL  wMch  such  jury  is  impauncled,  shall  issue  subpoenas  and 

other  process  to  bring  witnesses  to  testify  before  such  grand  jury. 

Court  may  issue        Sec.  67,  If  any  witucss,  duly  summoned  to  appear  and  testify 

compulsory  pro-  "^  in<»-i  i»  ii  'iii 

jjjj  ^hlS*'  ^^^  before  a  grand  jury,  shall  fail  or  reruse  to  obey,  the  court  shall 
cause  compulsory  process  to  be  issued  to  enforce  his  attendance, 
and  may  punish  the  delinquent  in  tho  same  manner  and  upon  like 

F»«o«odi&gs.  proceedings,  as  provided  by  law  for  disobedience  of  a  subpoena 
issued  out  of  such  court  in  other  cases. 

SitJ2a*"rf/uIoto      Sec.  68.  If  any  witness,  appearing  before  a  grand  jury,  shall 

fSS^jwy."*  refuse  to  testify  or  to  answer  any  interrogatories  in  the  course  of 
his  examination,  the  fact  shall  be  communicated  to  the  court  ill 
writing,  on  which  the  question  refused  to  be  answered  shall  be 
stated,  and  the  court  shall  thereupon  determine  whether  the  wii- 
ness  is  bound  to  answer  or  not,  and  the  grand  jury  shall  be  im- 
mediately informed  of  the  decision.  Digitized  by  GoOqIc 


Oh.  27.]  GBniXNAL    FBOCEDURB.  195 

Sec.  69.  If  the  court  determine  that  the  witness  is  bound  to  Frooe^ings  it 

eoart  determino 

answer,  and  he  persist  in  his  refusal  to  testify,  he  shall  be  brought  ioSnl tS'tlLwer. 
before  the  court,  who  shall  proceed  therein  in  the  same  manner 
as  if  the  witness  had  been  interrogated  and  refused  to  answer  in 
open  court. 


Sec.  70.  If  any  such  witness  shall  be  committed  for  a  con-  wita«u 


oommlt. 


tod  for  rofasa], 


tempt,  on  account  of  his  refusal  to  testify,  and  shall  persist  in  JhMg?d*un*iifh« 
such  refusal  until  the  grand  jury  is  dismissed,  or  until- the  expi-  SJlLiS*^  "***" 
ration  of  his  imprisonment,  he  shall  not  be  discharged  until  he  en- 
ter into  a  recognizance,  with  sufficient  security,  for  his  appearance 
at  the  next  term  of  the  court,  and  not  to  depart  sueh  court  with* 
out  leave. 

Sbo.  71.  If  any  offence  be  committed  or  discovered  durinor  the  conrtmaywm- 

•^  ^  mon  ft  second 

flitting  of  any  court,  after  the  grand  jury,  attending  such  court,  «'^"^<iJ«^»^^a- 
ghall  be  discharged,  such  court  may,  in  its  discretion,  by  an  order 
to  be  entered  on  its  minutes,  direct  the  sLeriff  to  summon  another 
grand  juiy. 

Sec.  72.  Thesheriff  shall,  accordingly,  forthwith  summon  such  Protoedingaia 
grand  jury,  from  the  inhabitants  of  the  county  qualified  to  serve 
as  grand  jurors,  who  shall  be  returned  and  sworn,  and  shall  pro- 
ceed in  the  same  manner,  in  all  respects,  as  provided  by  law  in 
respect  to  other  grand  juries. 

Sec.  73.  Members  of  the  grand  jury  may  be  required  ty  any  '^^^fj^ 
court  to  testify  whether  the  testimony  of  a  witness  examined  be-  bSow  toJm!^''* 
fore  such  grand  jury  is  consistent  with  or  different  from  the  evi- 
dence given  by  such  witness  before  such  court,  and  they  may  also 
be  required  to  disclose  the  testimony  given  before  them  by  any 
person,  upon  a  complaint  against  such  person  for  perjury,  or  upon 
his  trial  for  such  offence. 

Sec.  74.  No  member  of  a  grand  jury  shall  be  obliged  or  al-  Nonrmdinwru 
lowed  to  testify  or  declare  in  what  manner  he  or  any  other  mem-  owa  ©"fiiovl. 
berof  the  grand  jury  voted  on  any  question  before  them,  or  what 
opinions   were  expressed  by  any  juror  in  relation   to  any  such 
question. 

Sec.  75.  No  grand  juror  shall  disclose  any  evidence  given  be-  Dutj  ia  miauoa 
before  the  grand  jury,  nor  the  name  of  any  witness  who  appeared 
before  them,  except  when  lawfully  required  to  testify  as  a  wit- 
•  ness  in  relation  thereto ;  nor  shall  he  disclose  the  fact  of  any  in- 
dictment having  been  found  against  any  person  for  a  felony,  not 
in  actual  confinement,  until  the  defendant  shall  have  been  arrest- 
ed thereon.  Any  juror  violating  the  provisiouB  of  this  section, 
shall  be  deemed  guilty  of  a  misdemeanor. 
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pntj  of  court  u      Sbo.  76.  In  chamns:  m^nd  luries,  the  court  ehall  apprise  them 

•barging  grand  °      °,  "^  .  i-j-t 

^''^'  of  the  provisions  or  the  three  last  sections,  in  relation  to  cusclos* 

ures,  and  in  what  cases  and  under  what  circumstances  any  dis- 
closures may  or  may  not  be  made. 

indieimont  only      Seo.  77.  No  indictmcut  cau  be  found  without  the  concurrence 

found  byooncur-  •  a  » 

renoeof  twtire.  ^f  ^^  j^j^g^  twclvc  grand  jurors.  When  so  found,  and  not  other- 
wise, the  foreman  of  the  grand  jury  shall  indorse  it  thus :  "A  true 
bill,'' A.  B.,  Foreman. 

HowiadorMd  Skc.  78.  Whcro  there  is  not  a  concurrence  of  twelve  grand 

whon  bill  it  ig> 

nored.  jurors  in  finding  an  indictment,  the  foreman  shall  certify,  under 

his  hand,  that  such  indictment  is  "  Not  a  true  bill." 

How  preiented  to  Sec.  79.  ludictmeuts  f ouud  by  a  grand  jury,  shall  be  presented 
by  their  foreman,  in  their  presence,  to  the  court,  and  shall  be 
there  filed,  and  remain  as  records  of  such  court. 

wbeji^aprotoen-  gsc.  80.  No  iudictmeut  for  any  trespass  against  the  person  or 
property  of  another,  not  amounting  to  felony,  or  for  the  first  of- 
fence of  petit  larceoy,  shall  'be  preferred  unless  the  name  of  a 
prosecutor  is  indorsed  thereon,  except  where  the  same  is  preferred 
upon  the  information  or  knowledge  of  two  or  more  of  the  grand 
jury,  or  on  the  information  of  some  public  officer  in  the  necessary 
discharge  of  his  duty,  in  which  case  a  statement  of  the  fact  shall 
be  made  at  the  end  of  the  indictment,  and  signed  by  the  foreman, 
of  the  grand  jury. 

HianamoBhaiibo      Sec.  81.  Tho  uamc  of  the  prosecutor  shall  be  indorsed  as  sucb 
dictmont.  by  himself,  or,  where  his  name  haa  been  certified  as  prosecutor, 

with  the  examination  as  provided  by  law,  the  indorsement  may 
be  made  by  the  prosecuting  attorney ;  but  no  indictment  shall  be 
quashed  for  the  want  of  such  indorsement,  if  the  same  shall  be 
made  before  the  motion  to  quash  is  disposed  of. 

Sec.  82.  If  any  indictment,  so  indorsed,  shall  be  returned  by 
the  grand  jury,  *'Not  a  true  bill,"  the  prosecutor  shall  be  ad- 
judged to  pay  the  costs. 
Grand  Jury  not  to      Sbc.  83.  It  shall  uot  bc  uccessary  for  any  grand  jury  to  pre- 
nSTwh'tt.*      sent  any  presentment  prior  to  the  presentation  of  the  indictment. 
Sec.  84.  Each  indictment  must  be  signed  by  the  prosecuting 
attorney,  and  when  the  grand  jury  return  any  indictment  into 
court,  the  judge  must  examine  it,  and  if  the  foreman  has  neg- 
legted  to  indorse  it  "A  true  bill,''  with  his  name  signed  thereto, 
wbranotSgned.  or  if  the  prosccutiug  attorney  has  neglected  to  sign  his  name,  tho 
court  must  canse  the  foreman  to  indorse,  or  the  prosecuting  at- 
torney to  sign  it,  as  the  case  may  require,  in  the  presence  of  the 
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Sbo,  86.  Where  an  indictment  is  presented  by  the  grand  jury,  JiJ^j^^^^jJi^^ 
the  names  of  all  the  material  witnesses  must  be  indorsed  upon  the  ^»<*««»*»«- 
indictment ;  but  other  witnesses  may  afterwards  be  subpoenaed 
by  the  Territory ;  but  linless  the  names  of  such  witnesses  be  in- 
dorsed on  the  indictment,  no  continuance  shall  be  granted  to  the 
Territory  on  account  of  the  absence  of  any  witness  whose  name 
10  not  thus  indorsed. 

Of  Indictmtnts  and  Process  thereon. 

Sbc.  86.  All  criminal  prosecutions  must  be  in  the  name  of  the  of  pi««diag. 
Territory  of  Kansas. 

Sec.  87.  The  forms  of  pleading  in  criminal  actions  in  the  dis- 
trict court,  and  the  rules  by  which  the  sufficiency  of  pleading  is  to 
be  determined,  are  those  herein  described. 

Sec.  88.  The  first  pleading  on  the  part  of  the  Territoiy,  is  an  nnipiMding. 
indictment. 

Sbc.  89.  The  indictment  must  contain:  First,  The  title  of  the  wiMtMafla«wt 

or  indlQtnoftt 

action  specifying  the  name  of  the  court  to  which  the  indictment  »««*~*»^». 
or  affidavit  is  presented,  and  the  names  of  the  parties  :     Second, 
A  statement  of  the  facts  constituting  the  offence,  in  plain  and 
concise  language,  without  repetition. 

Sec.  90.  The  indictment  must  be  direct  and  certain,  as  it  re-  MutiMMrtaia 
gards  the  party  and  the  offence  charged.  ^^^""^  ^ 

Sec.  91.  ^he  precise  time  of  the  commission  of  an  offence  need  Timtoi  eomaiu. 
not  be  stated  in  the  indictment ;  but  it  is  sufficient  if  shown  to  bo?^^«wm^u 
have  been  within  the  statute  of  limitations,  except  where  the  time 
is  an  indispensable  ingredient  in  the  offence. 

Sec.  92.  In  an  indictment  for  an  offence  committed  in  relation  laaietmmif  i& 

nlfttiOB  to  o0ui» 

to  property,  it  is  sufficient  to  state  the  name  of  anyone,  or  names  ^^ISHir^ 
of  several  or  joint  owners.  m»x^UBt»^ 

Sec.  93.  The  words  used  in  an  indictment  must  be  construed  co&ttrvetioaof 
in  their  usual  acceptation  in  common  language,  except  words  and  "*•"*•• 
phrases  defined  by  law,  which  are  to  be  construed  according  to 
their  legal  meaning. 

Sbc.  94.  Words  used  in  the  statutes  to  define  a  public  offence,  smm. 
need  not  be  strictly  pursued,  but  other  words,  conveying  the  same 
meaning,  may  be  used. 

Sec.  95.  The  indictment  is  sufficient,  if  it  can  be  understood  xtniicrof tad- 

'  lag  iadlotOMftlf  • 

therefrom :  First,  That  the  indictment  was  found  by  the  grand 
jury  of  the  county  in  which  the  court  is  held :  Second,  That  the 
defendant  is  named  or  described  in  an  indictment,  as  a  person 
whose  name  is  unknown  to  the  grand  jurors,  or  in  an  informa- 
tion to  the  prosecutiug  attorney :  Third,  That  the  offence  was 
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committed  witbin  the  jnrisdiction  of  the  court,  or  is  triable 
therein  :  Fourth,  That  the  offence  charged  is  clearly  set  forth, 
in  plain  and  concise  language,  without  repetition :  and  Fifth,  That 
the  offence  charged  is  stated  with  such  a  degree  of  certainty  that 
the  court  may  pronounce  judgment  upon  a  conviction,  according 
to  the  right  of  the  case. 
Defecuforvhioh  Sec.  96.  No  iudictmcnt  may  be  quashed  or  set  aside  for  any 
iwt  be^Sahe"d*or  of  thc  foUowiug  defccts :  First,  For  a  mistake  in  the  name  of 
the  court  or  county  in  the  title  thereof :  Second,  For  the  want 
of  an  allegation  of  thc  time  or  place  of  any  material  fact,  when 
the  venue  and  time  have  once  been  stated  in  the  indictment  or 
information  :  Third,  That  dates  and  numbers  are  represented 
by  figures :  Fourth,  For  an  omission  of  any  of  the  following, 
allegations,  viz :  ''With  force  and  arms,''  "contrary  to  the  form 
of  the  statute,"  or,  "against  the  peace  and  dignity  of  the  Ter- 
ritory of  Kansas  :"  Fifth,  For  an  omission  to  allege  that  the 
grand  jurors  wore  impannelled,  sworn  or  charged  :  Sixth,  For 
any  surplusage  or  repugnant  allegation,  when  there  is  sufficient 
matter  alleged  to  indicate  the  crime  and  person  charged  :  Nor, 
Seventh,  For  any  other  defect  or  imperfection  which  does  not 
tend  to  the  prejudice  of  the  substantial  rights  of  the  defendant 
upon  the  merits. 
preBnmpiion.  of  Seo.  97.  Neither  presumptions  of  law  nor  matters  of  whidi 
SSSSSK*"**^*   judicial  notice  is  taken,  need  be  stated  in  an  indictment. 

Sec.  98.  In  pleading  a  judgment  or  other  determination  of  a 
court  or  officer  of  special  jurisdiction,  it  is  sufficient  to  allege 
generally  that  the  judgment  or  determination  was  duly  made  or 
had  before  such  court  or  officer,  but  the  facts  constituting  the 
jurisdiction  must  be  established  on  trial. 
FiMdiBKftpri.  Sfic.  99.  In  pleading  a  private  statute  or  a  right  derived 
therefrom,  it  is  sufficient  to  refer  to  the  statute  by  its  title  and 
the  day  of  its  approval,  and  the  court  must  take  notice  thereof. 
Sbc.  100.  Upon  an  indictment  against  several  defendants,  any 
one  or  more  may  be  convicted  or  acquitted. 
pmoBitrhoMd  Sec.  101.  Any  person  who  counsels,  aids  or  abets  in  the  com- 
S«<und?oYTict.  mission  of  any  offence,  may  be  charged,  tried  and  convicted  in 

•d  Mm*  M  ptin-  -^  .  /.   1  .       .       , 

«*p»i-  the  same  manner  as  if  he  were  a  principal. 

Sic.  102.  An  accessory  after  the  fact  to  the  commission  of  % 

felony,  may  be  indicted,  tried  and  punished,  though  the  principal 

be  neither  indicted  or  tried. 
ia4ietaeata.iiow      Sec.  103.  Evcry  iudictmeut  must  be  recorded  by  the  clerk 
Uf  ^^^  '^'*'  during  the  term  at  which  the  same  is  found,  in  a  book  to  be  kept 
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for  that  pnrpose  ;  the  judge  must  compare  the  record  with  the 
original  indictments^  and  certify  the  oorrectness  thereof.  In  case 
the  original  indictment  is  lost  or  destroyed,  the  defendant  may 
be  tried  upon  a  copy  taken  from  the  record  and  certified  by  the 
clerk,  without  any  delay  from  that  cause. 

Sbc.  104.  In  case  of  the  loss  or  destruction  of  an  iAdictment,  J5,g^t?'n*5  tl 
the  prosecuting  attorney  may  file,  in  court,  another  indictment,  *^"*'*'' 
and  the  prosecution  shall  proceed,  and  trial  be  had,  without  any 
delay  from  that  cause. 

Sbc.  105.  IndictiQents  against  parsons  not  in  custody,  or  who  indictnentfl  «&« 
have  not  given  bail,  and  the  records  of  such  indictments  are  in  J^^^^"^' 
the  custody  of  the  clerk,  and  cannot  be  inspected  by  any  person 
except  the  court,  the  clerk  and  his  deputy,  and  prosecuting  at- 
torney, until  after  the  arrest  of  the  defendant. 

Sbc.  106.  No  grand  juror,  prosecuting  attorney,  clerk,  judge  S^'t^^^JJJ;^ 
or  other  officer,  can  disclose  the  fact  that  an  indictment  is  found,  indie't^enVu^'' 
imtil  the  defendant  has  been  arrested,  except  any  disclosure  that 
may  be  necessarily  incident  to  the  issue  and  service  of  a  warrant 
to  arrest  the  defendant.     A  violation  of  this  and  the  next  preced- 
ing section  is  punishable  as  a  misdemeanor. 

Sbc.  107.  Upon  an  indictment  for  an  offence  consisting  of  Jnry  may  and  d«- 

*  111*  fend»at  gallty  of 

different  degrees,  the  jury  may  find  the  defendant  not  guilty  of  "^totlHijSr'" 
the  degree  charged  in  the  indictment,  and  guilty  of  any  degree  iiJiaeit.**"  ^" 
inferior  thereto,  or  of  an  attempt  to  commit  the  offence. 

Sec.  108.  In.  all  other  cases  the  defendant  may  be  found 
guilty  of  an  offence,  the  commission  of  which  is  necessarily  in- 
cluded in  that  with  which  he  is  charged  in  the  indictment. 

Sec.  109.  Counts  for  murder  in  the  first  and  second  decree,  Murder  in  Awt 

°         '   and  Bdoond  degr** 

and  for  manslaughter,  may  be  joined  in  the  same  indictment,  m»y*?J7JiMTtir 
and,  on  the  trial,  the  defendant  may  be  convicted  of  either  '*^  *'* 
offence. 

Sbc.  110.  When  any  offence  shall  be  committed  upon,  or  in  ^JJJfJfy^Via- 
relatioa  to,  any  personal  property  belonging  to  several  partners  •£M'?t?Ja*oT&?t 
or  owners,  the  iadictment  for  duch  offence  shall  be  deemed  Effi- 
cient if  it  allege  such  property  to  belong  to  any  one  or  more  of 
.  6ach  partners  or  owners,  without  naming  all  of  li^em, 

Sbc  111.  An  indictaient  against  any  accessary  to  atiy  felony  J^uiJ^i^ 
may  be  found  in  any  county  where  the  offence  of  such  accessory  ^?AuV^h 
shall  have  been  committed,  notwithstanding  the  principal  offence 
may  have  been  committed  in  another  county,  and  the  like  pro- 
ceedings shall  be  had  dierein,  in  all  respects,  as  if  the  principal 
offence  had  been  oommittdd  in  the  same  eoupty* 
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i>iiiiMof  •lerk-.      Sbc.  112.  When  an  indictment  iB  found,  the  court  may  direct 
SSt"  *"***'"     *^®  ^^^^^  *^  '^^^^  *  irarrant,  returnable  forth\rith.   If  no  order  is 

made,  the  clerk  must  issue  a  warrant  upon  all  indictments  within 
snttmou  otvii-  twouty  dajs  after  the  close  of  the  term.    The  clerk  at  the  same 

time  must  issue  a  summons  for  the  witnesses. 
WMTwu-to  Sbc.  113.  The  warrant  issues  to  the  sheriff  of  the  eountj  where 

the  indictment  is  filed,  unless  the  prosecuting  attorney  directs 

the  warrant  to  be  issued  to  some  odier  county.     Warrants  may 
Dvtjofshtriff.    issue  to  different  counties  at  the  same  time.     The  sheriff  must 

execute  the  warrant,  and  serve  the  summons  immediately  upon 

being  ddivered  to  him. 
]teu»M«  offwoM.      Sec.  114.  All  offences  are  bailable  by  sufficient  sureties, 

except  murder,  when  the  proof  is  evident  or  the  presumption 

great. 
AmoMiof  tftfl.        Sec.  115.  The  court,  at  each  term,  must  order  the  amount  in 

^7  whom  iaed. 

which  persons  charged  by  indictment  are  to  be  held  to  bail,  and 
the  clerk  must  indorse  the  amount  on  the  warrant.  If  no  order 
fixing  the  amount  of  bail  has  been  made,  the  sheriff  may  pre- 
sent the  warrant  to  the  judge  of  the  court,  and  such  judge  must 
thereupon  indorse  the  amount  of  bail  to  be  required ;  or,  if 
there  is  no  such  judge  in  the  county,  the  clerk  may  fix  the  amount 
of  bail. 

Sec.  116.  When  writs  of  attachment  are  returnable  after  the 
close  of  the  term,  the  court  must  direct  the  amount  of  bail  to  be 
xequired  of  the  defendant. 

Seo.  117.  Arrest  is  the  taking  of  a  person  into  custody,  that 
he  may  be  held  to  answer  for  a  public  offense. 
An«tt|howmAd«      Sfic.  118.  An  arrest  is  made  by  an  actual  restraint  of  the 
person  of  the  defendant  or  by  his  submission  to  the  custody  of 
officers. 
oa«ermiutiiiow      Sbc.  119.  Tho  officcr  must  inform  the  defendant  that  he  acts 
under  authority  of  a  warrant,  and  must  also  show  the  warrant  if 
required. 
'■  fH>v«f<rfoMow    ^BO.  120.  If,  after  notice  of  the  intention  to  arrest  the  de- 
mnSTiSLm!^*  -  f^ant,  he  either  flee  or  forcibly  resist,  the  officer  may  use  all 

necessry  means  to  effect  the  arrest. 

wiMm  nmi  m»y      ^^^'  ^^^'  ^^  arrest  may  be  made  on  any  day,  or  at  any  time 

•taSSr^f  tMftpo  of  the  day  or  night.    If  any  person  arrested  escape  or  be  res- 

-MtUSL?*'  ^^    eued,  the  person  from  whose  custody  he  made  his  escape,  or  was 

rescued,  may  immediately  pmrsue  and  retake  him,  at  any  time 

and  within  any  place  in  the  Teiritoiy.     To  retake  the  person 

escapiivg  or  rescued,  the  person  pursuing  has  the  same  power  to 

command  assistance  as  is  given  in  cases  of  anrest. 
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■ 

Sbc.  122.  Recognizances  in  criminal  proceedings  may  be  taken  B«eo«iisaiio«t 
■1  •»        1         -111  "•y  ^  ^^•»  ** 

m  open  court  and  entered  on  the  order  book.  •»•»  •«*"• 

Seo.  123.  Any  officer  authorized  to  execute  a  warrant  in  a  oAo«n«mpower- 

^  ad  to  take  rooof  a- 

criminal  action,  may  take  the  recognizance  and  approve  the  bail ;  *■*""••*«• 
he  may  administer  an  oath  and  examine  the  bail  as  to  its  suffi- 
ciency. 

Sec.  124.  Every  recognizance  taken   by  any  peace  officer,  RMonifue« 
must  be  certified  by  him,  forthwith,  to  the  clerk  of  the  court  to  wrdedbjciwk. 
which  the  defendant  is  recognized.     The  clerk  must  thereupon 
record  the  recognizance  in  the  order  book,  and,  &om  the  time  of 
filing,  it  has  the  same  effect  as  if  taken  in  open  court. 

Sec.  125.  The  defendieint  may,  in  the  place  of  giving  bail.  Money  ioiuil 
deposit  with  the  clerk  of  the  court  to  which  the  defendant  is  held 
to  answer,  the  sum  of  money  mentioned  in  the  order,  and,  upon 
delivering  to  the  sheriff  the  certificate  of  deposit,  he  must  be 
discharged  from  custody. 

Sec.  126.  When  any  person  is  committed  for  an  offence,  and  wheniberiffaftj 
the  amount  of  bail  is  specified  in  the  warrant  of  commitment,  the 
sheriff  may  take  the  recognizance  and  approve  the  bail. 

Sec.  127.  When  a  surety  desires  to  surrender  his  principal,  he  £i"hrj,i;5J5; 
may  produce  a  copy  of  the  recognizance  from  the  clerk,  by  vir- 
tue of  which  the  bail  or  any  person  authorized  by  him,  may  take 
the  principal  in  any  county  within  the  Territory. 

Sec.  128.  The  bail,  at  any  time  before  final  judgment  against 
him  upon  a  forfeited  recognizance,  may  surrender  his  principal 
in  open  court  or  to  the  sheriff,  and,  upon  the  payment  of  all  costs, 
may  thereupon  be  discharged  from  any  further  liability  upon  the 
recognizance. 

Sec.  129.  The  bail  must  deliver  a  certified  copy  of  the  recog- 
nizance to  the  sheriff,  with  the  principal ;  and  the  sheriff  must 
accept  the  surrender  of  the  principal  and  acknowledge  it  in 
writing. 

Ssc.  180.  Any  defendant,  so  surrendered,  may  give  other  bail 
or  remain  in  custody  until  discharged  by  due  course  of  law^^ 

Sec  ISl.  If,  without  sufficient  excuse,  the  defendant  nHPIct  if  defendMtnM. 

'  7  .  o  loot  to  appear,  tbe 

to  appear  for  trial  or  judgment,  or  upon  any  other  occasion,  iH^Vl^"" 
when  his  presence  in  court  may  be  lawfully  required  according  to  "**■■**• 
to  the  condition  of  his  recognizance,  the  court  must  direct  the 
fact  to  be  entered  upon  its  miautes,  and  the  recognizance  of  bail 
or  money  deposited  as  bail,  as  the  case  maybe,  is  thereupon  for- 
feited. 

Sec  132.  The  prosecuting  attorney  may,  at  any  time  after  Aetioa  afaimt 
the  adjournment  of  the  court,  proceed  by  action  against  the  bail 
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AeiloB  on  reoog- 
siiance  shall  not 
be  defeated  on  ae- 
eennt  of  defeet. 


Forfeited  recog- 
nisance collecta- 
tle  on  ezecntlon. 


Cante  maj  be  con- 
tianod  from  t«ra 
to  term,  when. 


upon  the  recognizance.  Said  action  shall  be  governed  by  the 
rules  of  civil  pleading,  so  far  as  applicable. 

Sbc.  133.  No  action  upon  a  recognizoncc  may  be  defeated  for 
any  defect  of  form  or  any  omission  of  recital,  condition  or  un- 
dertaking  thereon,  or  neglect  of  the  clerk  to  endorse  or  record  it, 
but  the  recongnizors  arc  bomid  thereby  to  tbi'  full  amount  speci* 
fied  therein.  A  re:ogiiizance  may  be  rcorJod  after  execution 
awarded. 

Sec.  134.  Any  recognizance  forfeited  by  the  prisoner  is  col* 
lectable  upon  execution,  althongh  he  is  afterwards  arrested  on  the 
orignal  charge,  unless  remitted  by  the  court  for  cause  chown. 

Sec.  135.  If  any  person,  indicted  for  a  criminal  offence,  ab- 
scond or  flee  from  justice,  or  cannot  be  found  to  be  served  with 
process,  or,  being  let  to  bail,  shall  not  appear  according  to  the 
condition  of  the  recognizance,  the  cause  may  be  continued,  from 
term  to  term,  without  issuing  process  on  the  indictment ;  and 
such  process  may  bo  issued  at  any  time  on  the  application  of  the 
prosecuting  attorney. 


Indietmentfl, 
when  tried. 


In  capital  esAia, 
eopy  of  indict- 
ment famished 
prisoner,  irben. 


In  olber  ea«ee,  de- 
fendant entitled 
io  copy  on  de- 
Bund,  Jtc. 


Covrt  to  asslpn 
eonnsel  in  certain 


Of  the  •Arraignment  and  other  Proceedings  before  Trial. 

Sec.  136.  All  indictments  shall  be  tried  at  the  first  term  at 
which  the  defendant  appears,  unless  the  same  be  continued  for 
cause.  If  the  defendant  appear  or  is  in  custody  at  the  time  at 
which  the  indictment  is  found,  such  indictment  shall  bo  tried  at 
that  term,  unless  continued  for  cause. 

Sec.  137.  It  shall  he  the  duty  of  the  clerk  of  the  court  in 
which  an  indictment  against  any  person,  for  a  capital  offence, 
may  be  pending,  whenever  the  defendant  shall  be  in  custody,  or 
held  by  recognizance  to  answer  thereto,  to  make  out  a  copy  of 
such  indictment,  and  cause  the  same  to  be  delivered  to  the  defend- 
ant or  his  counsel  at  least  forty- eight  hours  before  he  shall  be 
arraigned  on  such  indictment.  If  the  defendant  pleads  and  goes 
to  trial,  without  objecting  for  the  want  of  such  copy,  the  neglect 
o|^ty  by  the  clerk  will  not  be  sufficient  ground  to  set  aside  the 
vOTnct. 

Sec.  138.  Every  person  who  shall  be  indicted  for  any  offence 
not  capital,  who  shall  have  been  aiTested  or  held  by  recognizance 
to  appear  and  answer  to  such  indictment,  shall,  on  demand  and 
on  payment  of  the  fees  allowed  by  law  therefor,  be  entitled  to  a 
copy  of  the  indictment  and  all  endorsements  thereon. 

Sec.  139.  If  any  person,  about  to  be  arraigned  upon  an  in- 
dictment for  a  felony,  be  without  counsel  to  conduct  his  defence, 
and  be  unable  to  employ  any,  it  shall  be  the  duty  of  the  court  to 
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assign  him  counsel,  at  his  request,  not  exceeding  two,  who  shall 
have  free  access  to  the  prisoner,  at  all  reasonable  hours. 

Sec.  140.  When  any  person  shall  be  arraigned  upon  any  in-  Jut^jjfi^'^^ 
dictment,  it  shall  not  be  necessary  to  ask  him  how  he  will  be 
tried  ;  and  if  he  deny  the  charge  in  any  form  or  require  a  trial, 
or  if  he  refuse  to  plead  or  answer,  and  in  all  cases  when  he  does 
not  confess  the  indictment  to  be  true,  a  plea  of  not  guilty  shall 
be  entered,  and  the  same  proceedings  shall  be  had,  in  all  respects, 
as  if  he  had  formally  pleaded  not  guilty  to  such  indictment. 

Sbc.  141.  No  plea  in  abatement,  or  other  dilatory  plea  to  an  JU^^g'^JSIiie 
indictment,  shall  be  received  by  any  court,  unless  the  party  of- 
fering such  plea  shall  prove  the  truth  thereof,  by  affidavit  or 
some  other  evidence. 

Sec.  142.  When  any  matters  shall  be  pleaded  to  an  indict-  J^Swithoutth* 
ment  as  having  occurred  in  any  other  county  than  that  in  which  connt3r,howtri««. 
the  indictment  was  found,  it  shall  be  tried  in  the  same  man- 
ner  as  ""if   it   had  been  alleged  to  have  occurred  in  the  same 
county  where  such  plea  is  tendered. 

Sec.  143.  Every  peraon  indicted  or  prosecuted  for  a  criminal  JJJfjJ^i'i";,, 
oflfence  shall  be  entitled  to  subpoenas  and  compulsory  process  for  *'''• 
witnesses,  in  like  manner  and  under  like  circumstances  as  parties 
in  civil  cases. 

Sec  144.  Disobedience  to  any  such  subpoenas  shall  be  pun-  ShSd^fJ^i^jf' 
ished  in  the  same  manner  and  upon  the  like  proceedings  as  pro-  ****"' 
vided  by  law  in  civil  cases  ;  and  every  delinquent  witness  shall 
be  liable  to  the  party  at  whose  instance  he  was  summoned,  in  the 
same  manner  and  to  the  same  extent  as  in  cases  of  witnesses 
fiummoned  in  a  civil  suit. 

Sec  145.  It  shall  not  be  necessary  to  pay  or  tender  any  fees  JJflecw'lJTja 
whatever  to  any  witness  summoned  on  the  part  of  the  Territory  "^"^"^  '"^• 
or  on  the  part  of  the  defendant ;  but  such  witness  shall  be  bound 
to  attend  and  be  liable  for  his  non-attendance,  in  the  same  man- 
ner as  if  the  fees  allowed  to  witnesses  had  been  duly  paid  t^||n.. 

Sec  146.  When  any  issue  of  fact  is  joined  in  any  crHKl  iSJIiSftlfuS*" 
case,  and  any  material  witness  for  the  defendant  resides  out  of  JJKtHdT 
Territory,  or,  residing  within  the  Territory,  is  enciente^  sick  or 
infirm,  or  is  bound  on  a  voyage,  or  is  about  to  leave  this  Terri- 
tory, such  defendant  may  apply  to  the  court  in  which  the  cause 
is  pending,  for  a  commission  to  examine  such  witness  upon  intcr- 
rogatries  thereto  annexed,  and  such  court  may  grant  the  same 
upon  the  like  proof  and  on  the  like  terms  as  provided  by  law  in 
civil  cases. 
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pm^^prjwjecnt.       gBc.  147.  The  court  granting  such  commission  may  permit 
raeheommisBioii,  ^^^  officer  prosecutiug  for  the  Territory  to  join  in  such  commis- 
pion,  and  to  name  material  witnesses,  to  be  examined  on  the  part 
of  the  Territory,  whose  personal  attendance  cannot  be  obtained 
for  like  causes. 
li^SSSS^h!^       Sec.  148.  Interrogatories,  to  be  annexed  to  such  commissioja, 
%mS^  ^^  '^  shall  be  settled,  and  such  commission  shall  be  issued,  executed 
and  returned  in  the  manner  prescribed  by  law  in  respect  to  com- 
missions in  civil  cases,  and  the  depositions  taken  thereon  and  re- 
turned shall  be  read  in  the  like  cases  and  with  the  like  effect  as 
in  civil  suits. 
22^^*         Sec.  149.  The  defendant,  in  any  criminal  cause,  may  also 
**^**'*''  have  witnesses  examined  on  his  behalf,  conditionally,  upon  a 

commission  issued  by  the  clerk  of  the  court  in  which  the  cause  is 
pending,  in  the  same  cases  and  upon  the  like  notice  to  the  prose- 
cuting attorney,  with  the  like  effect  and  in  all  respects  as  is  pro- 
vided by  law  in  civil  suits. 
kt^TildfwhST'  Sec.  150.  "Whenever  any  indictment  or  prosecution  foracrim- 
j«d<e  it  indicted,  jj^j^j  offence  shall  be  pending  in  any  court  having  jurisdiction 
thereof,  against  the  judge  thereof,  the  same  shall  be  removed  to 
the  court  of  some  county  where  some  other  judge  may  preside, 
upon  the  order,  in  writing,  of  the  prosecuting  attorney,  or  upon 
the  order  of  any  judge  of  the  supreme  court. 
ZJJjJnt'Jf^tJ?-  ^^^*  ^^^'  When  any  indictment  or  criminal  prosecution  shall 
jj^jo.,iath«  jjg  pending  in  any  district  court,  the  same  shall  be  removed,  by 
the  order  of  such  court  or  the  judge  thereof,  to  the  district  court 
of  some  county  in  a  different  district,  in  either  of  the  following 
cases  :  First,  When  the  judge  of  the  court  in  which  the  cause  is 
pending  is  near  of  kin  to  the  defendant,  by  blood  or  marriage : 
Second,  Where  the  offence  charged  is  alleged  to  have  been  com- 
mitted against  the  person  or  property  of  such  judge,  or  some 
person  near  of  kin  to  him :  Third,  Where  the  judge  is  in  any- 
wise interested  or  prejudiced,  or  shall  have  been  counsel  in  die 

i'^. 

ia  the  pMpTe,  fte.  ^^^^  j^^  r^moyed^  by  the  order  of  such  court  or  the  judge  thereof, 
to  the  district  court  of  another  county  in  the  same  district,  when- 
ever it  shall  appear,  in  the  manner  hereinafter  provided,  that  the 
minds  of  the  inhabitants  of  the  county  in  which  the  cause  is  pend- 
ing are  so  prejudiced  against  the  defendant  that  a  fair  trial  can« 
not  be  had  therein. 
fUiMS  dLteiet  Sbc.  153.  Whenever  it  shall  appear,  in  tibe  manner  hereinafter 
toaaother.         provided,  that  the  inhabitants  of  the  entire  district^re  so  preju- 
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diced  against  the  defendant  that  a  fair  trial  cannot  be  had  there- 
in, the  cause  shall,  by  order  of  the  court  or  judge,  be  removed  to 
another  district,  in  which  such  prejudice  is  not  alleged  to  exist.  ^ 

Sec.  154.  Such  order  of  removal,  as  specified  in  the  two  pre-  S^ij^i*'**^ 
ceding  sections,  shall  be  made  on  the  application  of  the  defend- 
ant ;  or,  where  the  defendant  is  under  the  age  of  sixteen,  on  the 
application  of  the  parent  or  guardian  of  such  infant ;  and,  if  such 
infant  has  no  parent  or  guardian,  then  on  the  application  of  any 
two  respectable  citis^ens  of  the  county  where  the  cause  is  at  issue. 

Sec.  155.  The  petition  of  the  applicant  for  a  change  of  venue  JSi*Ji\r»'Si-  m 
shall  set  forth  the  facts,  and  the  truth  of  the  allegations  shall  be    ^^*'         f  9  ^ 
supported  by  the  affidavit  of  the  defendant  or  some  credible  dis-   (J  v  ^ 
interested  person,  and  reasonable  previous  notice  of  such  appli- 
cation must  be  given  to  the  prosecuting  attorney. 

Sec.  156.  Whenever  it  shall  be  within  the  knowledge  oi  a  court  JJlSf  iSJ'mat 
or  judge  that  facts  exist  which  would  entitle  a  defendant  to  the  ehftB'g«of?«»M 
removal  of  any  criminal  cause,  on  his  application,  such  judge  or  ««»• 
court  may  make  an  order  for  such  removal  without  any  applica- 
tion by  the  party  for  that  purpose. 

Sec.  157.  Every  order  for  the  removal  of  any  cause,  under  the  (wwof  waoTti. 
foregoing  provisions,  shall  state  whether  the  same  is  made  on  the 
application  of  the  party,  or  on  facts  within  the  knowledge  of  the 
court  or  judge,  and  shall  specify  the  cause  of  removal,  and  desig- 
nate the  county  to  which  the  cause  is  removed. 

Sbo.  158.  No  order  for  the  removal  of  any  cause  shall  be  made  SJlJfVfSlISl**** 
on  the  application  of  the  defendant,  unless  such  application  be  *"*"*  "*•  **^- 
made  during  the  term  of  the  court  at  which  the  indictment  is 
found :  Provided^  Said  defendant  be  in  custody  or  on  recogni- 
zance ;  and,  if  not  so  in  custody  or  held  to  bail,  then  the  appli- 
cation may  be  made  at  or  before  the  first  term  after  the  defend- 
ant shall  have  been  arrested,  and  not  thereafter,  except  as  pro- 
vided for  in  the  next  succeeding  section.  ^^^ 

Sec.  159.  If  the  defendant  will,  in  addition  to  the  o^th^^^im^nfti^kt 

^^^^HiriM  si  nee  l«ai 

site  in  ordinary  and  timely  applications,  swear  that  the  faHPn  Jj;i*jji^j»^ 
which  he  grounds  his  application  have  first  come  to  his  knowledge  ^"^^^ 
since  the  last  preceding  continuance  of  the  cause,  the  court  shall 
grant  a  change  of  venue,  although  such  application  be  made  at  a 
term  subsequent  to  that  at  which  the  prisoner  was  likely  to  be 
arraigned. 

Sec.  160.  Every  order  for  the  removal  of  a  cause,  if  made  in  ordMh«wB«4«. 
term,  shall  be  entered  on  the  minutes ,  if  made  by  an  officer,  out 
of  court,  shall  be  in  writing  and  signed  by  such  officer,  and  d^all 
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be  filed  by  the  clerk,  with  the  petition,  if  any,  as  a  part  of  the 
record  in  the  caase. 

£?Kd  SSk         Sec.  161.  When  such  order  shall  be  made,  the  defendant,  if 

*^"*  not  in  confinement  or  custody,  shall  enter  into  a  recognizance, 

with  suflBcient  sureties,  for  his  appearance  to  answer  the  charge 
in  the  court  to  which  the  cause  is  to  be  removed,  at  the  next  term 
thereof,  and  not  to  depart  such  court  without  leave. 

Bjwhom.  gjjQ^  262.  Such  recognizance  may  betaken  by  the  court  or 

judge  making  the  order,  or  by  any  court  or  oflScer  authorized  by 

law  to  let  to  bail  after  indictment,  and,  when  taken  out  of  the 

*  O  ,  court  in  which  the  cause  is  pending,  shall  be  filed  with  the  clerk 

*  '^  O  \  thereof.  . 

SjprWiuVo.  Sec.  1C3.  No  order  for  the  removal  of  a  cause  shall  be  effec- 

tual in  the  case  of  any  defendant,  not  in  confinement  or  custody, 
unless  a  recognizance,  taken  as  herein  directed,  be  entered  into  in 
open  court,  or  delivered  with  the  order,  and  filed  with  the  clerk 
of  the  court,  nor  unless  such  order  be  delivered  before  any  juror 
is  sworn  in  the  cause  ;  and,  in  no  case,  shall  a  second  removal  of 
any  cause  be  allowed. 

2?bod**  ?Sr'      ^^^'  ^^^'  ^^  ^^^  defendant  be  in  actual  custody  or  confine- 
■*^*  ment,  the  court  or  officer  granting  the  order  of  removal  shall  also 

make  an  order  commanding  the  sheriff"  to  remove  the  body  of 
the  defendant  to  the  jail  of  the  county  into  which  the  cause  is  to 
be  removed,  and  there  deliver  him  to  the  keeper  of  such  jail,  to- 
gether with  the  warrant  or  process  by  virtue  of  which  he  is  im- 
prisoned or  held. 
»**3;o' «»!>"*«[  >ft      Sec.  165.  The  sheriff  shall  obey  such  order  without  unneces- 

obej-lng  the  order.  ^ 

sary  delay,  and  shall  indorse  on  the  commitment  or  process,  by 
virtue  of  which  the  prisoner  was  in  his  custody,  the  reason  of  the 
change  of  custody,  and  shall  deliver  such  warrant,  with  the  pris- 
oner, to  the  keeper  of  the  jail  of  the  proper  county,  who  shall 
give  such  sheriff  a  receipt  therefor,  and  take  charge  of  and  keep 
soner  in  the  same  manner  as  if  he  had  been  originally 
(ted  to  such  jail. 
TrMi«er|lof  the      Sec.  166.  Whenever  any  order  shall  be  made  for  the  removal 

TCoord  to  be  mAde 

•«t,Ao.  of  any  cause  under  the  foregoing  provisions,  the  clerk  of  the 

court  in  which  the  same  is  pending  shall  make  out  a  full  tran- 
script of  the  record  and  proceedings  in  the  cause,  including  the 
order  of  removal,  the  petition  therefor,  if  any,  and -the  recog- 
^  nizance  of  the  defendant,  and  of  all  witnesses,  and  shall  trans- 
mit the  same,  duly  certified  under  the  seal  of  the  court,  to  the 
clerk  of  the  court  to  which  the  removal  in  ordered. 
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Sec.  167.  On  the  receipt  of  such  transcript  by  the  clerk  of  ca«»  ^^  pjjj^d 
the  court  to  which  any  cause  is  removed,  he  shall  file  the  same  as  ILwii'.      **** 
a  record  of  his  court,  and  the  same  proceedings  shall  be  had  in 
the  cause  in  such  court,  in  the  same  manner  and  in  all  respects 
as  if  the  same  had  originated  therein. 

Sec.  168.  If  such  transcript  shall  not  be  traijsmitted,  or  shall  ginsSri^J*"??!" 
not  be  received  at  or  before  the  first,  term  of  the  court  to  which  SSTe?*^"**" 
the  cause  is  ordered  to  be  removed,  or  if  such  transcript  shall  be 
lost  or  destroyed,  the  cause  shall  not,  by  reason  thereof,  be  dis- 
continued, but  such  transcript  or  another  in  lieu  thereof,  may  be 
transmitted  and  filed,  as  required  by  this  act,  at  or  before  the 
next  succeeding  term  of  such  court,  and  proceedings  thereon 
shall  be  had  as  if  no  such  failure  or  loss  had  happened. 

Sec.  169.  The  defendent,  and  all  witnesses,  and  others  who  SuJ^^/eJlJSi 
shall  have  entered  into  any  recognizance  to  attend  the  trial  of  S(f"to'*"St«nd 
such  cause,  having  notice  of  the  removal  thereof,  shall  be  bound 
to  attend  at  the  time  and  place  of  trial,  in  the  county  to  which 
the  cause  is  removed ;  and  a  failure  to  do  so  shall  be  deemed  a 
breach  of  recognizance. 

Sec.  170.  When  the  order  of  removal  is  made  in  term,  it  shall  ?''nJti?et?pi!'* 
be  deemed  a  notice  to  every  person  who  shall  have  entered  into  SzJnw,  whe"*'" 

.  .  ,  ,         notice  in  writing 

a  recognizance  to  appear  at  such  term ;  in  other  cases  the  notice  i^h«.^**^*"' 
shall  be  in  writing,  signed  by  the  prosecuting  attorney  or  clerk  of 
the  court,  and  served  on  the  person  so  recognized,  in  the  manner 
provided  l)y  law  for  serving  notices. 

Sec.  171.  The  costs  and  expenses  necessarily  incurred  in  the  St^li'JSS^lSi 
removal  of  any  such  cause,  under  the  foregoing  provisions,  shall  **"*' 
be  adjusted  and  allowed  by  the  court  wherein  the  cause  is  tried, 
and  shall  be  taxed  as  other  costs  in  such  cause. 

Seo.  172.  If  any  clerk  of  the  district  court  shall  neglect  or  penaiu  on  curk 

•^  °  for  neglect  of  dik- 

rofusc  to  perform  any  duty  in  relation  to  the  removal  of  a  cause  'y- 
enjoined  on  him  by  the  foregoing  provisions,  he  shall  forfeit  and 
pay  a  sum  not  exceeding  five  hundred  dollars,  to  be  recoverf'tl]|^ 
action  in  the  name  and  to  the  use  of  the  Territory.  ^'^1^ 

Sec.  173.  Where  there  are  several  defendants  in  any  indict-  JK^'arJ^oTiJS 
ment  in  a  criminal  prosecution,  and  the  cause  of  the  removal  S'lf'' wmJJrt 
thereof  exists  only  as  to  part  of  them,  the  other  defendants  shall  **    ^^  ^^  ^' 
be  tried,  and  all  proceedings  had  against  them,  in  the  county  in 
which  the  case  is  pending,  in  all  respects  as  if  no  order  of  re* 
moval  had  been  made  as  to  any  defendant. 

Sec  174.  Whenever  a  criminal  case  shall  be  continued,  all  the  on  eontinnmaee, 
witnesses  in  attendance  shall  be  called  by  the  court,  and  as  "^oea^wd. 

Digitized  by  VjOOQ IC 


leBgcof  Jnrori, 


208  CRBOKAL  PROCBDDRB.  [Ch.  27. 

maDj  of  them  as  the  parties  may  desire,  shall  be  required  to 
enter  into  recognizance  for  their  appearance  at  the  next  term  at 
2£?daLS'»r'"  which  such  case  shall  be  set  for  trial ;  and,  if  any  such  Tfitness 
»«tt«rm.  gjjj^jj  £^jj  ^  appear  in  said  court  when  so  called  for  the  purpose 
of  being  recognized,  such  witness  shall  forfeit  all  his  fees  as 
witness  in  such  cause,  and  may  be  compelled  so  to  appear,  by 
attachment. 

Of  Trials  and  Incidents  thereto. 

J?JSJi*""*^  Sbo.  175.  The  defendant  and  prosecuting  attorney,  with  the 
assent  of  the  court,  may  submit  the  trial  to  the  court,  except  in 
capital  cases ;  all  other  trials  must  be  by  a  jury,  to  be  selected, 
summoned  and  returned  as  prescribed  by  law. 

2Si5*'  *'^  ^'  ^^^*  ■'^^^-  -^^  ^^^^  ®^*^^  ^^  entitled  to  a  jury  of  part  aliens 
or  strangers  for  the  trial  of  any  indictment,  but  in  every  case 
the  jurors  shall  be  such  only  as  are  qualified  to  serve  according 
to  the  laws  of  this  Territory. 

2ii!f  of  wiminS      Sbo.  177.  The  defendant,  in  every  indictment  for  a  criminal 

!J!!^^dfefSiid»nt  offence,  shall  be  entitled  to  a  peremptory  challenge  of  jurors,  in 
the  following  cases,  as  follows :  First,  If  the  ofiience  charged  is 
punishable  with  death  or  by  imprisonment  in  the  penitentiary  not 
less  than  for  life,  to  the  number  of  twelve  and  no  more:  Second, 
If  the  offence  be  punishable  by  like  imprisonment,  not  less  than 
a  specified  number  of  years,  and  no  limit  to  the  duration  of  such 
imprisonment  is  declared,  to  the  number  of  eight  and  no  more: 
Third,  In  any  other  case  punishable  by  imprisonment  in  the 
penitentiary,  to  the  number  of  six  and  no  more :  Fourth,  In 
cases  not  punishable  with  death  or  imprisonment  in  the  peniten- 
tiary, to  the  number  of  four  and  no  more. 

j£mBjfjMi«.  Sbo.  178.  In  all  criminal  trials,  the  Territory  may  challenge, 
peremptorily,  half  the  number  of  jurors  allowed  the  defendant  by 
the  preceding  section. 

SfwiVnSill"*        Sec.  179.  If  the  offence  charged  be  punishable  with  death, 

ffe  person  entertaining  such  conscientious  opinions  as  would 
eclude  his  finding  the  defendant  guilty,  shall  not  serve  as  a 
juror. 
BhAUnof  ^rtli  ^®^*  ^^^-  ^^  person  who  believes  the  punishments  fixed  by  law 
to  be  too  severe  for  the  offence,  or  entertains  any  opinion  that 
would  preclude  his  finding  the  defending  guilty,  shall  be  sworn 
as  a  juror. 

Sbc.  181.  Where  any  indictment  alleges  an  offence  against  the 
person  or  property  of  another,  neither  the  injured  party  or  any 
person  of  kin  to  him,  shall  be  a  competent  juror  oi;  the  trial  of 
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8nch  indictment ;  nor  shall  any  person  of  kin  to  the  prosecutor 
or  defendant  in  any  case,  serve  as  a  juror  on  the  trial  thereof. 

Sko.  182.  No  person,  who  was  a  member  of  the  grand  jmy  £'^;,^i'2"p'ti* 
or  inquest,  by  which  any  indictment  or  presentment  was  found  iI5J"  **  ■*"* 
in  any  cause,  shall  serve  as  a  petit  juror  on  the  trial  of  such 
eause. 

Sec.  188.  No  witness  in  any  criminal  case  shall  be  sworn  as  Not  to  b«  twoni 

^  if  challenged,  fte. 

a  juror  therein,  if  challenged  for  that  cause  before  he  is  sworn ; 
and  if  any  juror  shall  know  anything  relative  to  the  matter  in 
issue,  he  shall  disclose  the  same  in  open  court. 

Sbc.  184.  It  shall  be  a  good  cause  of  challenge  to  a  juror,  wb»tsi»uiMft 
that  he  has  formed  or  delivered  an  opinion  on  the  issue  or  any  jjaiiengetoa  jn- 
material  fact  to  be  tried ;  but,  if  it  appear  that  such  opinion  is 
founded  only  on  rumor,  and  not  such  as  to  prejudice  or  bias  the 
mind  of  the  juror,  he  may  be  sworn. 

Sec.  185.  All  challenges  for  cause  may  be  tried  by  the  court  chaiiengef  for 
on  the  oath  of  the  person  challenged  or  by  triers  on  other  evi-  *o.  '   '^ 
dence,  and  such  challenges  shall  be  made  before  the  juror  is 
Bwom ;  but,  if  the  cause  of  challenge  be  discovered  after  the  if  mum  disooT. 
juror  is  sworn,  and  before  any  part  of  the  evidence  is  delivered,  jjro«!^^y"S'  ** 
he  may  be  discharged  or  not,  in  the  discretion  of  the  court. 

Sec.  186.  No  person  indicted  for  a  felony  can  be  tried  unless  Defendanta  to  m 
he  be  personally  present  dunng  the  trial,  nor  can  any  person,  fjrSj»n%r  \^j 
indicted  for  any  other  offence,  be  tried,  unless  he  be  present, 
either  personally  or  by  his  counsel ;  and  every  person  indicted,  Admjttjitomak* 
shall  be  admitted  to  make  any  lawful  proof,  by  competent  wit- 
nesses or  other  testimony,  in  his  defence. 

Sec.  187.  The  proceedings  prescribed  by  law  in  civil  cases  in  pwoeedingi,  now 
respect  to  the  impanneling  of  jurors,  the  keeping  them  together, 
and  the  manner  of  rendering  their  verdict,  shall  be  had  upon 
trials  on  indictments   and  prosecutions  for  criminal  offences, 
except  in  cases  otherwise  provided  by  statute. 

Sec.  188.   The  provisions  of  law  in  civil  cases  relative  to  ijjwin^djn 
compelling  the  attendance  and  testimony  of  witnesses,  their  |&x-  ifg^rimfiti*** 
amination,  the  administration  of  oaths  and  affirmations  and  pro-  p'*^"^"**- 
ceedings  as  for  contempt,  to  enforce  the  remedies  and  protect  the 
rights  of  parties,  shall  extend  to  criminal  cases,  so  far  as  they  are 
in  their  nature  applicable  thereto,  subject  to  the  provisions  con- 
tained in  any  statute. 

Sec.  189.  Verdicts  may  be  set  aside,  and  new  trials  awarded,  JfJJf^J^^jy  *• 
on  the  application  of  the  defendant,  and  continuances  may  be  £J.fL*iL*Sivfr 
granted  to  either  party,  in  criminal  cases,  for  like  causes  and  ****** 
under  the  like  circumstances,  as  in  civil  cases.  r^^^^T^ 
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RTidencoof  oTCTi      Sec.  190.  In  trials  for  treason,  no  evidence  shall  be  given  of 

Mta  of  trlaU  for  ,      ,    .  i   .        i        •     t  i 

trtuou,  Ao.  j^jjy  Qygj.|j  act  that  IS  not  expressly  laid  m  the  indictment,  and  no 
conviction  shall  be  had  upon  any  indictment  for  such  offence, 
unless  one  or  more  overt  acts  be  expressly  alleged  therein. 

rroofnweMAry        gBc.  191.  lu  trials  f or  conspiracv,  in  those  cases  where  an 

4o  snataln  an  in-  i  «• 

liKy.' *"'*'*''■  overt  act  is  required  by  law  to  consummate  the  offence,  no  con- 
viction shall  be  had  unless  one  or  more  overt  acts  be  expressly 
alleged  in  the  indictment  and  proved  on  the  trial ;  but  other 
overt  acts,  not  alleged  in  the  indictment,  may  be  given  in  evi- 
dence on  the  part  of  the  prosecution. 

Proof  on  Indict-       gEc,  i\)2,  Proof  of  actual  penetration  into  the  body  shall  be 

aient  for  rape,  4c.  *^  •' 

sufficient  to  sustain  an  indictment  for  rape,  or  for  the  crime 
againit  nature. 
fnVe?Jowm?fcc^  Seo.  193.  If,  ou  trial  or  other  proceeding  in  a  criminal  cause, 
JiaJw^Mrpo?!^  the 'Existence,  constitution  or  powers  of  any  banking  company  or 
corporation  shall  become  material,  or  be  in  any  way  drawn  in 
question,  it  shall  not  be  necessary  to  produce  a  certified  copy  of 
the  charter  or  act  of  incorporation,  but  the  same  may  be  proved 
by  general  reputation  or  by  the  printed  statute  book  of  the  State, 
government  or  country,  by  which  such  corporation  was  created. 

MBYnruw/V**"      ^^^'  ^^^'  -^^  person  shall  be  rendered  incompetent  to  testify 
•ompetentwit-     in  Criminal  causcs  by  reason  of  his  being  the  person  injured  or 
defrauded,  or  intended  to  be  injured  or  defrauded,  or  that  would 
be  entitled  to  satisfaction  for  the  injury,  or  is  liable  to  pay  the 
costs  of  the  prosecution. 
Sf^bSwiLTto        ^^^'  ^^^'  Persons  of  skill  or  expert,  may  be  called  to  testify 
JmS/jt***  *****  *'  ^  *^  *^^  genuineness  of  a  note,  bill,  draft,  certificate  of  deposit, 
or  other  writing  ;  but  three  witnesses,  at  least,  shall  be  required 
to  prove  the  fact,  except  in  case  of  a  larceny  thereof. 
JJn^M^or^l"-      Sec.  19G.  Any  person,  called  as  a  witness  to  testify  against 
ISSie'tmcnt'in  ^  anothcr  for  gaming,  is  a  competent  witness  to  prove  the  offence, 
although  he  may  have  been  concerned  as  a  party,  and  is  com- 
pelled to  testify  as  other  witnesses,  but  ho  shall  not  be  liable  to 
indictment  or  punishment  in  any  such  case. 
JJjtt  *'^^,^P*-      Sec.  197.  When  two  or  more  defendants  are  jointly  indicted 
joJtttiy.  £qj.  j^j^y  felony,  any  one  defendant  requiring,  it  shall  be  tried 

separately ;  in  other  cases,  defendants  jointly  indicted  shall  be 
tried  separately  or  jointly,  in  the  discretion  of  the  court. 
iub?n"?e"epi  Sec.  198.  On  the  trial  of  any  indictment  or  prosecution  for  a 
jjjjM;  prowod-  criniinal  offence,  exceptions  to  any  decisions  of  the  court  may  be 
made  in  the  same  cases  and  manner  provided  by  law  in  civil 
cases,  and  bills  of  exception  shall  be  settled,  signed,  sealed  and 
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filed,  as  now  allowed  by  law  m  personal  actions ;  and  the  same 
proceedings  may  be  had  to  compel  or  procure  the  signing  and 
sealing  of  such  bills,  and  the  return  thereof,  as  in  ciyil  cases. 

Sec.  199.  If  any  person,  indicted  for  any  oflFence  and  com-  Prisonen  indict- 

-,  .  1     11  11  1  •    1   1      «  1  1       M  ed  and  committed 

mitted  to  prison,  shj^ll  not  be  brought  to  trial  before  the  end  of  ^^^"5  *°  ^  ^^ 
the  second  term  of  the  court  having  jurisdiction  of  the  offence, 
which  shall  be  held  after  such  indictment  found,  he  shall  be 
entitled  to  be  discharged  so  far  as  relates  to  the  offence  for  which 
he  was  c  :)mmittoc  u  dess  the  delay  shall  happen  on  the  applica- 
tion of  the  price  -:,  or  shall  be  occasioned  by  the  want  of  time 
to  try  the  cause  at  such  second  term. 

Sec.  200.  If  any  person,  indicted  for  any  offence  and  held  to  indicted  *nd  h«id 

>f    r  f  »/  toftnuwcr  onbail, 

answer  on  bail,  shall  not  be  brought  to  trial  before  the  end  of  the  SSSa^geV*^"*  ** 
third  term  of  the  court  in  which  the  cause  is  pending,  which  shall 
be  held  after  such  indictment  found,  he  shall  be  entitled  to  be 
discharged  so  far  as  relates  to  such  ofTence,.  unless  the  delay 
happen  on  his  application,  or  be  occasioned  by  the  want  of  time 
to  try  such  cause  at  such  third  term. 

Sec.  201.  If,  when  application  is  made  for  the  discharge  of  a  Proceedings  of  th« 

*  ^  t  o  court  on  applica- 

defendant  under  either  of  the  last  two  sections,  the  court  shall  be  inJeJ'^eithcr  5?* 
satisfied  there  is  material  evidence  on  the  part  of  the  Territory,  ^*"  '"^^  "«'^"»"- 
which  cannot  then  be  had,  that  reasonable  exertions  have  been 
made  to  procure  the  same,  and  that  there  is  just  ground  to  believe 
that  such  evidence  can  be  had  at  the  succeeding  term,  the  cause 
may  be  continued  to  the  next  term,  and  the  prisoner  remanded  or 
admitted  to  bail,  as  the  case  may  require. 

Sec.  202.  If  a  defendant  be  indicted  by  a  wronoj  name,  unless  if  defendant  b« 

•^  o  /  indicted  by  a 

he  declare  his  true  name  before  pleading,  he  shall  be  proceeded  ^wnf  name, 
against  by  the  name  in  the  indictment. 

Sec.  203.  If  he  alleges  that  another  name  is  his  true  name,  it  ifhoaiiepetthat 

1  1.1.  o      1  111  another  is  his  trtto 

must  be  entered  in  the  minutes  or  the  court,  and  the  subsequent  ^an»«- 
proceedings  on  the  indictment,  may  be  had  agaimst  him  by  that  Proceeding. 
name,  referring  also  to  the  name  by  which  he  is  indicted. 

Sec.  204.  The  court  may  quash  an  indictment  on  motion,  conrtmayquasu 

an  indiotoKent. 

when  it  appears  upon  its  face,  either :  First,  That  the  grand  jury  condiuona. 
had  no  legal  authority  to  inquire  into  the  offence  charged : 
Second,  That  the  facts  stated  do  not  constitute  a  public  offence : 
Third,  That  the  indictment  contains  any  matter  which  if  true, 
would  constitute  a  legal  justification  of  the  offence  charged  or 
other  legal  bar  to  the  prosecution. 

Sec.  205.  No  indictment  shall  be  nolle  prossequzed,  except 
by  order  of  the  court,  on  motion. 

Sec.  206.  The  jury  being  impanneled  and  sworn,  the  trial  may  order  of  trw. 
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proceed  in  the  following  order :  First,  The  prosecuting  attorney 
must  state  the  case,  and  offer  the  evidence  in  support  of  the  pro- 
secution  :  Second,  The  defendant  or  his  counsel,  may  then  state 
his  defence  and  off'er  evidence  in  support  thereof :  Third,  the 
parties  may  then  respectively  offer  rebutting  testimony  only, 
unless  the  court,  for  good  reason  in  furtherance  of  justice,  per- 
mit them  to  offer  evidence  upon  their  original  case:  Fourth, 
^  when  the  evidence  is  concluded,  unless  the  case  is  submitted  with- 

out argument,  the  counsel  for  the  Territory  shall  make  the  open- 
ing argument,  the  counsel  for  the  defendant  or  defendants  shall 
follow,  and  the  counsel  for  the  Territory  shall   conclude  the 
argument :    Fifth,  The  court  must  then  charge  the  jury. 
Defendjtntiipre-      Seo.  207.  A  defendant  is  presumed  to  be  innocent  until  the 

■nmed  ianoeent  ^ 

JJorld?*'*'*'^      contrary  is  proved.     When  there  is  a  reasonable  doubt  whether 
wwlio^oSt."*"  his  guilt  is  satisfactorily  shown,  he  must  be  acquitted.     When 
there  is  a  reasonable  doubt  in  which  of  two  or  more  degrees  of 
an  offence  he  is  guilty,  he  may  be  convicted  of  the  lowest  degree 
only. 
0B6def«ndMit         iSec.  208.  When  two  or  more  persons  are  included  in  one  pro- 
"toMi"*****  *'   secution,  the  court  may,  at  any  time  before  the  defendant  has 
gone  into  his  defence,  direct  any  defendant  to  be  discharged,  that 
he  may  be  a  witness  for  the  Territory.     A  defendant  may  also, 
when  there  is  not  sufficient  evidence  to  put  him  on  his  defence,  at 
any  time  before  the  evidence  is  closed,  be  discharged  by  the  court 
for  the  purpose  of  giving  testimony  for  a  co-defendant.     The 
order  of  discharge  is  a  bar  to  another  prosecution  for  the  same 
offence. 
wb6ttm!suk«hu      Sec.  209.  When  it  appears,  at  any  time  before  verdict  or  judg- 
^'^oSifM^*  p'o-  ment,  that  a  mistake  has  been  made  in  charging  the  proper 
KooMding.        offence,  the  defendant  shall  not  be  discharged,  if  there  appears 
good  cause  to  detain  him  in  custody  ;  but  the  court  must  recog- 
nize or  commit  him  to  answer  to  the  offence,  and,  if  necessary, 
recognize  the  witnesses  to  appear  and  testify, 
when^fendtot       Sbc.  210.   When  it  appears,  at  any  time  before  verdict  or 
\^]^J^iititu'  judgment,  that  the  defendant  is  prosecuted  in  a  county  not  having 
prooeediBg.        jurisdiction,  the  court  may  order  the  venue  of  the  indictment  to 
be  corrected,  and  direct  that  all  the  papers  and  proceedings  be 
certified  to  the  proper  court  of  the  proper  county,  and  recognize 
the  defendant  and  witnesses  to  appear  at  such  court  on  the  first 
day  of  the  next  term  thereof,  and  the  prosecution  shall  proceed 
in  the  latter  court  in  the  same  manner  as  if  it  had  been  there 
commenced. 
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Sec.  211.  When  a  jury  has  been  impanelled,  in  either  case  JSj^i^'i^^ie* 
contemplated  in  the  two  last  preceding  sections,  such  jury  may  iS'diMiii'god?*^ 
be  discharged  without  prejudice  to  the  prosecution. 

Sec.  212.  When  the  defendant  has  been  convicted  or  acquitted  JJJSu  of''d3r«- 
upon  an  indictment  for  an  offence  consisting  of  different  degrees,  ***  '***™^- 
the  conviction  or  acquittal  shall  be  a  bar  to  another  indictment 
for  the  offence  charged  in  the  former  or  for  any  lower  degree  uf 
that  offence,  or  for  an  offence  necessarily  included  therein. 

Seo.  213.  If  a  luror  has  personal  knowledge  of  any  fact  ma-  if  &  juror  hu  , 
tenal  to  the  cause,  he  must  declare  it  to  the  court,  and  not  to  his  thf^iii!  m«Jt 
fellow  jurors  out  of  court ;  if  a  juror  declare  a  fact  material  to  wSrt'Vnd^iof* 
the  cause  to  his  fellow  jurors,  without  the  knowledge  of  the  court 
and  defendant,  he  may  be  punished  as  for  a.  contempt. 

Sec.  214.  When  the  jurors  are  permitted  to  separate,  after  whonjarorspw- 

...  iiii-i.  1  ,-,      mltted  lo  sepM^t* 

being  impanneled,  and  at  each  adjournment,  they  must  be  ad-  ^^.^^^^^ 
monished  by  the  court  that  it  is  their  duty  not  to  converse  among  ***•*• 
themselves,  nor  suffer  others  to  converse  with  them,  on  any  sub- 
ject connected  with  the  trial,  or  to  form  or  express  any  opinion 
thereon,  until  the  cause  is  finally  submitted  to  them. 

Sec.  215.  The  judge  must  charge  the  jury  in  writing,  when  MMnerftj*^. 
either  party  request  it,  and  the  charge  shall  be  filed  among  the  ^'»*««- 
papers  of  the  cause.  In  charging  the  jury,  he  must  state  to  them 
all  matters  of  law  which  are  necessary  for  their  information  in 
giving  their  verdict.  If  he  presents  the  facts  of  the  case,  he 
must  inform  the  jury  that  they  are  exclusive  judges  of  all  ques- 
tions of  fact. 

Sec.  216.  After  hearing;  the  charge,  the  lury  may  either  decide  JntjmMj  dMida 

iM  .  mi  •'•'•'  in  eo«rt  ornilxe. 

in  court  or  retire  for  dehberation.     They  may  retire  under  the 

charge  of  an  officer,  sworn  to  keep  them  together  in  some  private  J5SgJo£juS!  •* 

and  convenient  place,  without  food,  except  such  as  the  court  shall 

order,  and  not  permit  any  person  to  speak  or  communicate  with 

them,  nor  do  so  himself,  unless  by  order  of  the  court,  or  to  ask 

them  whether  they  have  agreed  upon  their  verdict,  and  return 

them  into  court  or  when  ordered  by  the  court.     The  officer  shall 

not  communicate  to  any  person  the  state  of  their  deliberations. 

0/  the   Verdict  and  Judgment,  and  Proceedings  thereon. 

Sec.  217.  When  the  jury  have  agreed  upon  their  verdict,  they  men  rerdiot  ii 
must  be  conducted  into  court,  by  the  officer  having  them  in  PiooMdiSg!' 
charge.     Their  names  must  then  be  called,  and  if  all  appear, 
their  verdict  must  be  rendered  in  open  court.     If  all  do  not  ap- 
pear the  rest  must  be  discharged  without  giving  a  verdict,  and 
the  cause  must  be  tried  again  at  the  same  or  next  term.      ^         j 
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iSL^rSTofoi-       Sec.  '218.  Upon  the  trial  of  any  indictment  for  any  offence, 
fendTan?  u  f  Jifld  whorc  by  law  there  may  be  conviction  of  different  degrees  of  such 
offence,  the  jury,  if  they  convict  the  defendant,  shall*  specify  in 
their  verdict  of  what  degree  of  the  offence  they  find  the  defend- 
ant guilty. 
thYJ»in"rtho^"      Seo.  219.  Where  the  indictment  charges  an  offence  against 
jroportjr  6toi«n,    ^^^  property  of  another  by  robbery,  theft,  fraud,  embezzlement, 
or  the  like,  the  jury,  on  conviction,  shall  ascertain  and  declare  in 
their  verdict  the  value  of  the  property  taken,  embezzled  or  re- 
ceived, and  the  amount  restored,  if  any,  and  the  value  thereof ; 
but  their  failure  to  do  so  shall  in  no  wise  affect  the  validity  of 
their  verdict. 

Sec.  220.  In  all  cases  of  a  verdict  of  conviction  for  any  of- 
fence, where  by  law  there  is  any  alternative  or  discretion  in  re- 
gard to  the  kind  or  extent  of  punishment  to  be  inflicted,  the  jury 
may  assess  and  declare  the  punishment  in  their  verdict,  and  the 
court  shall  render  a  judgment  according  to  such  verdict,  except 
as  hereinafter  provided, 
frhen  court  nhtii  Sec.  221.  Whcrc  thc  lurv  find  a  verdict  of  ffuilty,  and  fail  to 
agree  on  the  punishment  to  be  inflicted,  or  do  not  declare  such 
punishment  by  their  verdict,  or  assess  a  punishment  not  author- 
ized by  law,  and  in  all  cases  of  judgment  by  confession,  the  court 
shall  assess  and  declare  the  punishment,  and  render  judgment 
accordingly. 
When  It  may  be        Sec.  222.  If  tlio  lurv  osscss  a  punishment,  whether  of  impris- 

increased  hy  the  «i       •'  x  '  * 

•owt.  onment  or  fine,  below  the  limit  prescribed  by  law  for  the  offence 

of  which  the  defendant  is  convicted,  the  court  shall  pronounce 
sentence  and  render  judgment  according  to  the  lowest  limit  pre- 
scribed by  law  in  such  case. 

wben  diminuhed  Sec.  223.  If  thc  jury  assess  a  punishment,  whether  of  impris- 
onment or  fine,  greater  than  the  highest  limit  declared  by  law  for 
the  offence  of  which  they  convict  the  defendant,  thc  court  shall 
disregard  the  excess,  and  pronounce  sentence  and  render  judg- 
ment according  to  the  highest  limit  prescribed  by  law  in  the  par- 
ticular case. 

powcT  of  court  to      Sec  224.  Tho  court  shall  have  power,  in  all  cases  of  convic- 

"»«'»*•  tion,  to  reduce  the  extent  or  duratign  of  the  punishment  assessed 

by  a  jury,  if,  in  its  opinion,  thc  conviction  is  proper,  but  the 
punishment  assessed  is  greater  than,  under  the  circumstances  of 
the  case,  ought  to  be  inflicted. 

--ifcrofcowito  Beo.  225.  The  court  before  which  any  person  shall  be  con- 
mJiJiaf *'*'  victed  of  any  criminal  offence,  shall  have  power,  in  addition  to 
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the  sentence  prescribed  or  anthorized  by  law,  to  require  such  per- 
son to  give  security  to  keep  the  peace  or  be  of  good  behavior,  or 
both,  for  a  term  not  exceeding  two  years,  or  to  stand  committed 
until  such  security  be  given. 

Sec.  226.  The  last  section  shall  not  extend  to  convictions  for  Limiuuoa  of  tko 
writing  or  publishing  any  libel,  nor  shall  such  security  be  hereaf- 
ter required  by  any  court,  upon  any  complaint,  prosecution  or 
conviction  for  any  such  writing  or  publishing. 

Skc.  227.  No  recognizance  given  under  the  provisions  of  the  25JdS3'lJ'ht 
second  preceding  section  shall  be  deemed  to  be  broken,  unless  the  ^'*'^''"- 
principal  therein  be  convicted  of  some  offence,  amounting,  in 
judgment  of  law,  to  a  breach  of  such  recognizance. 

Sec.  228.  After  verdict  of  guilty  or  finding  of  the  court  ^^^^^^^  ^^ 
against  the  defendant,  if  the  judgment  be  not  arrested  or  a  new  j"d?«SSI***'' 
trial  granted,  the  court  must  pronounce  judgment. 

SfitJ.  229.  For  the  purpose  of  judgment,  if  the  conviction  be  ^S^t"^^^^ 
for  an  offence  punishable  by  imprisonment,  the  defendant  must 
be  personally  present ;  if  for  a  fine  only,  he  must  be  personally 
present,  or  some  responsible  person  must  undertake  for  him  to 
pay  the  judgment  and  costs  ;  judgment  may  then  be  rendered  in 
his  absence. 

Sbo.  230.  When  the  defendant  is  convicted  of  any  offence,  if  S2Je'!Id*VtbefoM 
he  be  in  custody,  the  court  may  direct  the  officer,  in  whose  cus-  ScYt/*'^'^*" 
tody  he  is,  to  bring  him  before  it  for  judgment. 

Seo.  231.  If,  in  any  case,  the  defendant  is  not  present  when  JSSf'f o^ff.  iL 
his  personal  attendance  is  necessary,  the  court  may  order  the '"'"*'***"*•■* 
clerk  to  issue  a  warrant  for  his  arrest,  which  may  be  served,  in 
any  county  in  this  Territory,  as  a  warrant  of  arrest  in  other 
cases. 

Sec.  232.  When  the  defendant  appears  for  judgment,  he  must  JJ*/i"ii^*jJJ*^ 
be  informed  by  the  court  of  the  verdict  of  the  jury,  and  asked  S'^Vn'TiJjf** 
whether  he  have  any  legal  cause  to  show  why  judgment  should  ***  "* 
not  be  pronounced  against  him. 

Sec.  233.  If  no  sufficient  cause  be  alleged  or  appear  to  the  JJ„Vebi"hiwl. 
court  why  judgment  should  not  be  pronounced,  it  shall  thereupon  JiJji?^  **  "*' 

be  rendered. 

Sec.  234.  When  the  defendant  is  adjudged  to  pay  any  fine  jrX3^i% 
and  costs,  the  court  shall  order  him  to  be  committed  to  the  jail  of  JJmSikJ'irter 

'  .,     ,  .,  1-1  him  to  Jail  «Ma 

the  county,  until  the  same  are  paid  or  replevied.  Mmeupau. 

Seo.  235.  In  all  cases  in  which  the  prosecutor  shall  be  ad- 
judged to  pay  the  costs,  he  shall  be  sentenced  to  pay  the  costs  of 
prosecution,  or  give  security  to  the  sheriff  to  pay  the  same  in  ten 
days,  and  to  stand  committed  until  the  sentence  be  complied  w^th. 
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Aurpenonmay:       Sbo.  236.  Aiij pcrsoii,  imprisoiied  for  failure  to  pay  any  fine 

SS'^wt.""*^     or  coats,  may  be  ordered  to  be  discharged  by  the  court,  or  by  the 

judge  of  any  court,  after  being  imprisoned  one  day  for  every  fifty 

cents  of  the  fine  and  costs,  if  it  appear  by  satisfactory  proofs 

Cfadiuou         ^^^  ^^^  person  is  unable  to  pay  the  same ;  but  execution  may 

issue  against  the  property  of  the  defendant  or  prosecutor  as  on 

other  judgments. 

SifSSirwSJId      S^^-  2^'^*  Whenever  judgment  upon  a  conviction  shall  be  ren- 

ift  miAoi«i.        dered  in  any  court,  the  clerk  of  such  court  shall  enter  such  judg-* 

ment  fully  on  the  minutes,  stating  briefly  the  offence  for  which 

such  conviction  shall  have  been  had,  and  the  court  shall  inspect 

such  entries  and  conform  them  to  the  facts ;  but  the  omission  of 

this  duty,  either  by  the  clerk  or  judge,  shall  in  no  wise  effect  or 

impair  the  validity  of  the  judgment. 

ihlSffto^Mwte      Sec.  288.  Whenever  a  sentence  of  imprisonment  in  a  county 
JlriMnae^t  i?*    jail  shaU  be  pronounced  upon  any  person  convicted  of  any  offence, 
^"^  ^  *  '        the  clerk  of  the  court  shall,  as  soon  as  may  be,  make  out  and  de* 
liver  to  the  sheriff  of  the  county  a  transcript  of  the  entry  of  such 
conviction,  and  of  the  sentence  thereupon,  duly  certified  by  such 
clerk,  which  shall  be  sufficient  authority  to  such  sheriff  to  execute 
such  sentence,  and  he  shall  execute  the  same  accordingly. 
^••owjwttTic*      Sbc.  239.  Where  any  convict  shall  be  sentenced  to  any  punish- 
^SSSiiiT  **    xnent,  the  clerk  of  the  court  in  which  the  sentence  was  passed 
shall  forthwith  deliver  a  certified  copy  thereof  to  the  sheriff  of 
the  county,  who  shall,  without  delay,  either  in  person  or  by  a 
general  and  usual  deputy,  cause  such  convict  to  receive  the  pun- 
ishment to  which  he  was  sentenced. 
A«ttoTiiy  dp^         Sec.  240.  Such  sheriff  or  deputy,  while  conveying  a  convict 
SJfstooo»iBs%  ^  the  place  of  punishment,  shall  have  the  same  power  and  like 


authority  to  require  the  assistance  of  any  citizen  of  thisTerritoiy 
in  securing  such  convict,  and  re-taking  him  if  he  shall  escape, 
as  such  sheriff  or  deputy  has  in  any  other  case  ;  and  all  persons 
who  shall  neglect  or  refuse  to  assist  such  sheriff  or  deputy,  when 

Twity  on  th«M  ^equirod,  shall  be  liable  to  the  same  penalties  as  for  similar  re- 

nfuingtoMiirt.  fugaig  in  Qther  cases, 

▲utiMtity  tf  Sec.  241.  Whenever  any  convict  shall  be  sentenced  to  the  pun- 

Seat6no«^S!Ith;  ishmcut  of  death,  the  court  shall  cause  to  be  made  out,  sealed 
and  delivered  to  the  sheriff  of  the  county,  a  warrant  stating  such 
conviction  and  sentence,  and  appointing  a  day  on  which  such  sen- 
tence shall  be  executed,  which  shall  not  be  less  than  four  nor 
more  than  eight  weeks  from  the  time  of  the  sentence. 
SS^jna%uvr     Sac.  242.  Ihe  punishment  of  death,  prescribed  Ibj^laWi  must 
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be  inflicted  by  banging  bj  the  neck,  at  sach  time  as  tbe  court 
may  adjudge. 

Sec.  243.  When  execution  of  such  sentence  is  respited  to  a  wh«n  exeouujj 

r  is  respited  by  the 

farther  day  by  the  governor,  the  sheriff  must  note  the  same  on  SotSIt' ***'"" 
the  warrant,  and  the  defendant  must  be  detained  in  custody  until  ^*^*  "^""^ 
ihe  day  to  which  the  respite  is  granted,  at  which  time  the  sheriff, 
unless  the  judgment  is  reversed  or  the  defendant  pardoned,  must 
execute  the  sentence  between  the  hours  specified  in  the  judgment, 
and  return  the  warrant  with  the  respite. 

Sec.  244.  Sentence  of  death  shall  be  executed  in  some  private  g^ftUnoe  ofdeAik 
enclosure,  as  near  to  the  jail  as  possible.    The  sheriff  shall  invite  priJJSlnclJSS 

1  1  •  1  1  1  1         «  •  1       PenonB  who  mufc 

to  be  present  at  the  execution,  by  at  least  three  days'  notice,  the  b^pwwat. 
prosecuting  attorney,  clerk  of  the  court,  together  with  two  physi- 
cians and  twelve  reputable  citizens,  to  be  selected  by  him.  He 
must  also,  at  the  request  of  the  defendant,  permit  any  minister  of 
the  gospel  whom  the  defendant  may  name,  and  any  of  his  rela- 
tives, to  attend  the  execution ;  and,  also,  such  peace  officers  as  the 
sheriff  may  deem  proper.  Tio  person,  other  than  those  mentioned 
in  this  section,  can  be  present  at  the  execution,  nor  can  any  per- 
son under  age  be  allowed  to  witness  tbe  same. 

Sec.  245.  For  good  cause  shown,  the  court  in  which  the  con-  ,     ,.        ^ 

<3  V  ExecTxtion  m&7  be 

viction  is  had,  or  the  governor,  may  prolong  the  time,  or  suspend  ^i"/**~**' 
the  execution  of  apy  convict  sentenced  to  the  punishment  of  death ; 
and  no  other  court  or  officer  shall  have  such  authority,  except  in 
the  cases  and  in  the  manner  hereinafter  provided. 

Sec.  246.  If,  after  any  convict  be  sentenced  to  the  punishment  j^^^  ^  inquire 
of  death,  the  sheriff  shall  have  cause  to  believe  that  such  convict  *oS5^TioWhei  *' 
has  become  insane,  he  may  summon  a  jury  of  twelve  competent  ""***" 
jurors  to  inquire  into  such  insanity,  giving  notice  thereof  to  the 
prosecuting  attorney. 

Seo.  247.  The  prosecuting  attorney  shall  attend  such  inquiry,  pj^^^ting  »t. 
and  may  produce  witnesses  before  the  jury,  and  may  cause  sub-  woVInSirJ^i*. 
poenas  to  be  issued  by  a  justice  of  the  peace  for  that  purpose,  and      *     "**** 
disobedience  thereto  may  be  punished  by  the  district  court,  in  the 
same  manner  as  in  other  cases. 

Sec.  248.  The  inquisition  of  the  jury  shall  be  signed  by  them,  iBquititiombj 
and  by  the  sheriff;  if  it  be  found  that  such  convict  is  insane,  the  nnii^tfmiiar 

*'  Mne.  duty  «f 

sheriff  shall  suspend  the  execution  of  the  sentence  until  ho  receives  ■**"*"^ 
a  warrant  from  the  governor,  or  from  the  supreme  or  district 
court,  as  hereinafter  authorized,  directing  the  execution  of  such 
convict. 

Sec.  249.  The  sheriff  shall  immediately  transmit  such  inquisi- 
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teMsmituS  to^  tion  to  the  goyeriior,  who  may,  as  soon  as  he  shall  be  convinced 
Kw«Sii"iy  ^^  ^^^  sanity  of  such  convict,  issue  a  warrant,  appointing  the 
nni«  eaaei.       ^j^^^  ^^^  pkce  for  the  exccution,  pursuant  to  his  sentence  ;  or  he 

may,  in  his  discretion,  commute  the  punishment  to  imprisonment 

for  life, 
juryto  Mowi^a      Sbc.  250.  If,  after  any  female  convict  shall  be  sentenced  to 

pregnanej  of  !•-  '  j 

S  iummonJd  by  tho  puuishment  of  death,  the  sheriff  shall  have  reason  to  suspect 

**''*'      that  she  is  pregnant,  he  shall,  in  like  manner,  summon  a  jury  of 

six  persons,  not  less  than  three  of  whom  shall  be  physicians,  and 

shall  give  notice  thereof  to  the  prosecuting  attorney,  who  shall 

proeecdinst.  attend,  and  the  proceedings  shali  be  had  as  provided  in  the 
second  preceding  section  of  this  article. 

Duj^of^rtwiff  i£      Sec.  251.  The  inquisition  shall  be  signed  by  the  jury  and  the 

JJS£  q«iok  witii  sheriff,  and,  if  it  appear  that  such  female  convict  is  quick  with 
child,  the  sheriff  shall,  in  like  manner,  suspend  the  execution  of 
her  sentence,  and  transmit  the  inquisition  to  the  governor. 

5^Seh?o?;"t  to      ^^^'  252.  Whenever  the  governor  shall  be  satisfied  that  the 
teBMmaybe'wml  cauBO  of  such  suspcnsion  uo  longer  exists,  he  shall  issue  his  war> 
rant,  appointing  a  day  for  the  execution  of  such  convict,  pursu- 
ant to  her  sentence ;  or  he  may,  at  his  discretion,  commute  her 
punishment  to  imprisonment  for  life, 
snpnmc  eonrt         Sbc.  258.  Whcnevcr,  for  any  reason,  any' convict  sentenced  to 

may  iu»e  hftbeaa  *^  ^ 

Jint'io^i^"  ^^  punishment  of  death,  shall  not  have  been  executed  pursuant 
^^('^''wh.n  Mnl  to  such  sentence,  and  the  same  shall  stand  in  full  force,  the 

tenee  of  death  baa  i  i  •        •  i*     i  •  i  •   n        i 

-wbS"  •^'^^^  supreme  court,  or  the  district  court  of  the  county  m  which  the 
conviction  was  had,  on  the  application  of  the  prosecuting  attorney, 
shall  issue  a  writ  of  habeas  corpus  to  bring  such  convict  before 
the  court ;  or,  if  he  be  at  large,  a  warrant  for  his  apprehension 
may  be  issued  by  such  court  or  any  judge  thereof. 
Duty  of  ooort        Sec  254.  Upou  such  couvict  being  brought  before  the  court, 
wlri'i^ifa*    *^®y  ^^^^^  proceed  to  inquire  into  the  facts,  and,  if  no  legal  rea- 
fM^oxJcuSJir^f    sons  exist  againt  the  execution  of  such  sentence,  such  court  shall 
•eBt«iic«.  issue  a  warrant  to  the  sheriff  of  the  proper  county,  commanding 

him  to  do  execution  of  such  sentence,  at  such  time  as  shall  be  ap- 
pointed therein,  which  shall  be  obeyed  by  the  sheriff  accordingly. 
siaeauoB  to^be       Sec.  255.  It  shall  bo  the  duty  of  the  clerk  of  the  district  court, 
M8u.^ar£S^r  at  the  end  of  each  term,  to  issue  executions  for  all  fines  imposed, 
and  the  costs  of  conviction  in  criminal  cases,  during  the  term, 
and  remaining  unpaid,  which  shall  be  executed  in  the  same  man* 
ner  as  executions  in  civil  cases,  and  the  property  of  the  defend- 
ant  may  be  seized  and  sold  thereon,  notwithstanding  he  may  be 
^^  in  custody  for  the  same  demand. 


Digitized  by 


Google 


Ch.  27.]  CRIMINAL  PROOBDUBB.  219 

Of  new  Trials  and  arrest  of  Judgment, 

Sec.  256.  A  new  trial  is  a  re-examination  of  the  issue  in  the  Ktw.tei*i. 
same  court. 

Sec.  257.  The  granting  of  a  new  trial  places  the  parties  in  the  smb*. 
same  position  as  if  no  trial  had  been  had ;  the  former  yerdict 
cannot  be  used  or  referred  to  either  in  the  evidence  or  argument. 

Sec.  258.  The  court  may  grant  a  new  trial  for  the  following  ^"S^^ff*** 
causes,  or  any  of  them :  First,  When  the  jury  has  received  any  •"»*■• 
evidence,  papers  or  documents,  not  authorized  by  the  court,  or 
the  court  has  admitted  illegal  testimony,  or  for  newly  discovered 
evidence :  Second,  When  the  jury  has  been  separated,  without 
leave  of  the  court,  after  retiring  to  deliberate  upon  their  verdict, 
or  have  been  guilty  of  any  misconduct  tending  to  prevent  a  fair 
and  due  consideration  of  the  case :  Third,  When  the  verdict  has 
been  decided  by  means  other  than  a  fair  expression  of  opinion  on 
the  part  of  all  the  jurors :  Fourth,  When  the  court  has  misdirect- 
ed the  jury  in  a  material  matter  of  law :  Fifth,  When  the  verdict 
is  contrary  to  law  or  evidence  ;  but  not  more  than  two  new  trials 
shall  be  gi'anted  for  this  cause  alone. 

Sec.  259.  The  application  for  a  new  trial  must  be  made  bo-  app"«»«o»- 
fore  judgment. 

Sbo.  260.  A  motion  in  arrest  of  judgment  is  an  application,  i^?;£j;dgm'£i 
on  the  part  of  the  defendant,  that  no  judgment  be  rendered  on  a  Mdm?/w^r«2- 
verdict  of  guilty  or  finding  of  the  court,  and  may  be  granted  by 
the  court  for  either  of  the  following  causes:  First,  That  the 
grand  juiy,  who  found  the  indictment,  had  no  legal  authority  to 
inquire  into  the  offence  charged,  by  reason  of  it  not  being  within 
the  jurisdiction  of  the  court :  Second,  That  the  facts  stated  do 
not  constitute  a  public  offense. 

Sec.  261.  The  court  may  also,  on  its  view  of  any  of  these  de- 
fects, arrest  the  judgment  without  motion. 

Sec.  262.  The  effect  of  allowing  a  motion  in  arrest  of  judg-  ^Slf^^ 
ment  is  to  place  the  defendant  in  the  same  situation  in  which  he  '•***'  J«<»«"«»" 
was  before  the  indictment  was  found,  except  in  cases  otherwise 
provided  for. 

Sec.  263.  When  judgment  is  arrested  in  any  case,  and  there  s»m«. 
is  reasonable  ground  to  believe  that  the  defendant  can  be  con- 
victed of  an  offense,  if  properly  charged,  the  court  may  order  the 
defendant  to  be  recommitted  or  admitted  to  bail  anew,  to  answer 
a  new  indictment. 

0/  •^ppecJ. 
Sec.  264.  An  appeal  to  the  supreme  court  may  be  taken  by  ^mC***"''*^ 
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the  defendant,  as  a  matter  of  right,  from  any  judgment  against 
him,  and  upon  the  appeal  any  decision  of  the  court  or  interme- 
diate order,  made  in  the  progress  of  the  case,  may  be  reviewed. 
An  appeal  from  a      Sbc.  265.  An  appcal  from  a  iuds;ment  in  a  criminal  action 
*^"-  may  be  taken  in  the  manner  and  in  the  cases  prescribed  in  this 

chapter. 
^wmfwJrttSin      ^®^*  ^^^'  -^.ppeals  to  the  supreme  court  may  be  taken  by  th© 
SndiuJnr*'*'^*  Territory  in  the  following  cases,  and  no  other:   First,  Upon  a 
judgment  for  the  defendant,  on  quashing  or  setting  aside  an  in- 
dictment :    Second,   Upon  an  order  of  the  court  arresting  the 
judgment :    Third,  Upon  a  question  reserved  by  the  Territory. 
taKJTiawlVw.      Skc.  267.  The  appeal  must  be  taken  within  one  year  after  the 
judgment  is  rendered,  and  the  transcript  must  be  filed  within 
thirty  days  after  the  appeal  is  taken. 
5™j»*»fa»«      Sec.  268.  An  appeal  is  taken  by  the  service  of  a  notice  upon 
the  clerk  of  the  court  where  the  judgment  was  entered,  stating 
that  the  appellant  appeals  from  the  judgment.     If  taken  by  the 
defendant,  a  similar  notice  must  be  served  upon  the  prosecuting 
attorney.     If  taken  by  the  Territory,  a  similar  notice  must  be 
served  upon  the  defendant,  if  he  can  bo  found  in  the  county ;  if 
not  there,  by  posting  up  a  notice  three  weeks  in  the  clerk's  oflSce. 

rte^H^^^fJit  ^^^'  269*  An  appeal,  taken  by  the  Territory,  in  no  case  stays 
miudSeift  u'  or  affects  the  operation  of  the  judgment  in  favor  of  the  defend- 
'*^'*  '  ant  until  the  judgment  is  reversed. 

Appeal  to  the  sn-      Sec.  270.  An  appeal  to  the  supreme  court  from  a  iud£cment  of 

preme  court  from  ^  ,  i  -i 

I^iUfftToB^dMs    conviction,  does  not  stay  the  execution,  except  when  the  judgment 

mtiln' *^ "**  is  for  a  fine  or  fine  and  costs  only,  in  which  case  the  execution 

****  *"*         may  be  stayed  by  an  order  of  the  supreme  court  or  a  judge  thereof. 

f?oJr**iiMtKSJ^  ^®^'  ^'^^'  -"^  ^^^  ^^  ^^  appeal  from  a  question  reserved  on 
!?T?rJrto*J!?,'t5!  the  part  of  the  Territory,  it  is  not  necessary  for  the  clerk  of  the 
court  below  to  certify  in  the  transcript,  any  part  of  the  proceed- 
ings and  record,  except  the  bill  of  exceptions  and  the  judgment 
of  acquittal.  When  the  question  reserved  is  defectively  stated, 
the  supreme  court  may  direct  any  other  part  of  the  proceedings 
and  record  to  be  certified  to  them. 

SJfuSSdfir  ^^^'  ^'^^'  ^^  appeal  shall  stand  for  trial  immediately  after 
*^*^-  filing  the  transcript,  if  the  supreme  court  is  in  session ;  if  not  in 

session,  at  the  next  term  thereafter,  on  proof  of  notice  of  appeal 

to  the  appellee. 
mienMTerai  de-      Sbc.  273.  Whou  sovoral  defendants  arc  tried  lointly,  any  one 

ftadants  tried  .,  ,  ,,,  ,.'^.. 

ilJyippiSf  **"  ^^  ™^^®  ^^  ^°®°^  ™*y  ^^^^  ^^  appeal ;  but  those  who  do  not  jom 
in  the  appeal,  shall  not  be  affected  thereby. 
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Sec.  274.  Tho  appellate  court  may  reverse,  affirm  or  modify  Appeiut©  eow* 
the  judgment  appealed  from,  and  may,  if  necessary  or  proper,  f u'di'nJ^nt  ap%.i- 
order  a  new  trial.     In  either  case,  the  cause  must  be  remanded  to  **' 
the  court  below,  with  proper  instructions,  and  the  opinion  of  the 
court,  within  the  time  and  in  the  manner'  to  be  prescribed  by  rule 
of  the  court. 

Seo.  275.  When  a  judgment  against  the  defendant  is  reversed,  J^JJJJ^***** 
and  it  appears  that  no  offense  whatever  has  been  committed,  the 
supreme  court  must  direct  that  the  defendant  be  discharged ;  but  ^'*««^^«- 
if  it  appear  that  the  defendant  is  guilty  of  an  offense,  although 
defectively  charged  in  the  indictment,  the  supreme  court  must  di- 
rect the  prisoner  to  be  returned  and  delivered  over  to  the  jailor 
of  the  proper  county,  there  to  abide  the  order  of  the  court  in 
which  he  was  convicted. 

Sec.  276.  On  an  appeal,  the  court  must  give  judgment,  with-  Jndgment  witii- 
out  regard  to  technical  errors  or  defects,  or  to  exceptions  which  ""• 
do  not  effect  the  substantial  rights  of  the  parties. 

Sec.  277.  An  appeal  shall  not  be  dismissed  for  any  informal-  ^JSjy^Vdiiwt. 
ity  or  defect  in  the  taking  thereof.     If  the  same  be  corrected 
within  a  reasonable  time  after  an  appeal  has  been  dismissed,  an- 
other appeal  may  be  taken. 

Sec.  278.  On  a  judgment  of  affirmance  against  the  defendant,  2j,*^^i^^*°**' 
the  original  judgment  must  be  carried  into  execution  as  the  ap- 
pellate court  may  direct. 

Sec.  279.  All  opinions  of  the  supreme  court  in  criminal  pros-  opinions  of  m. 

*  *  *  preme  court  la 

ecutions  must  be  given  in  writing  and  recorded  in  the  order  book.  ^'**in«- 

Miscellaneous  Provisions. 

Sec.  280.  Upon  complaint  being  made,  on  oath,  to  any  officer  f^'JJJtJ^i*^ 
authorized  to  issue  process  for  the  apprehension  of  offenders,  tliut  *"'"^- 
any  personal  property  has  been  stolen  or  embezzled,  and  that  the 
complainant  suspects  that  such  property  is  concealed  in  any  par- 
ticular house  or  place,  if  such  magistrate  shall  be  satisfied  that 
there  is  reasonable  ground  for  such  suspicion,  he  shall  issue  a  war- 
rant to  search  for  such  property. 

Seo.  281.  Such  warratit  shall  be  directed  to  the  sheriff  of  the  rob*  airMtedt* 

sheriff  or  eoiuit»- 

county,  or  any  constable  of  the  township,  and  shall  command  him  "•• 
to  search  the  place  where  such  property  is  suspected  to  be  con-  command  of  w«f- 
cealed,  in  tho  day  time,  which  place  shall  be  designated,  and  the  '*"*" 
property  particularly  described  in  such  warrant,  and  to  bring  such 
property  before  the  magistrate  issuing  the  warrant. 

Sec  282.  If  there  be  positive  proof  that  any  property,  stolen  ZdS^ilS^^ 
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or  embezzled,  is  concealed  in  any  parttcular  place  or  boose,  tbe 
warrant  may  order  tbe  searcbing  of  sucb  place  or  bouse. 
Bj  whom  only  tz-      Sec.  283.  Evory  sucb  Warrant  sball  be  executed  by  a  public 

officer,  and  not  by  any  otber  person, 
gjm^twjg^mjg-      Sec.  284.  Any  magistrate  wbo  sball  commit  any   person, 
Sitaa'Sd'Mj*'  cbarged  witb  an  offence,  to  jail,  or  by  wbom  any  vagrant  or  dis- 
"^  ***  orderly  person  sball  be  committed,  may  cause  sucb  person  to  be 

searcbed,  for  tbe  purpose  of  discovering  any  money  or  property 
be  may  bave ;  and,  if  any  be  found,  tbe  same  may  be  taken  and 
applied  to  tbe  support  of  sucb  person  wbile  in  confinement. 
toSStofeir"!?^       Sec.  285.  Wben  property  alleged  to  bave  been  stolen,  sball 
Mi^'l^Saa'^Tn  come  into  tbe  custody  of  any  sberiff,  coroner,  constable,  marsbal 
to'orSSA"  **  or  any  person  autborized  to  perform   tbe  duties  of  sucb  offi- 
cers, be  sball  bold  tbe  same  subject  to  tbe  order  of  tbe  officer  au- 
tborized to  direct  tbe  disposition  tbereof. 
£y«iS*d.IiJMy      S^^-  286.  Upon  receiving  satisfactory  proof  of  tbe  title  of 
•SITS  wiiTt**"    any  owner  of  sucb  property,  tbe  magistrate,  wbo  sball  take  tbe 
examination  of  tbe  person  accused  of  any  of  tbe  offenses  referred 
to  in  tbe  preceding  section,  may  order  tbe  same  to  be  delivered 
to  sucb  owner,  on  bis  paving  the  reasonable  and  necessary  ex- 
penses incurred  in  tbe  preservation  of  sucb  property,  to  be  cer- 
tified by  sucb  magistrate,  wbicb  order  sball  entitle  the  owner  to 
demand  and  receive  sucb  property. 
tuiJ^V^ii.      Sec.  287.  If  sucb  property  come  into  the  custody  of  a  justice 
uin^'ZowtSn,  of  tbc  pcaco  or  otber  magistrate,  upon  satisfactory  proof  of  tbe 
title  of  any  owner  tbereof,  it  sball  be  delivered  to  him  on  tbe  pay- 
ment of  tbe  necessary   expenses  incurred  in  the  preservation 
tbereof,  to  be  certified  by  sucb  magistrate, 
cowt  mft7  order      Sec.  288.  If  such  property  sball  not  have  been  delivered  to  tbe 

nioh   proportv-  to  r      x         ./ 

JinJi,  wSi.  owner  thereof,  tbe  court  before  which  a  conviction  shall  be  had 
for  tbe  stealing,  embezzling  or  obtaining  such  property,  in  any 
of  tbe  modes  referred  to  in  the  sixth  section  of  this  article,  may, 
on  proof  of  the  ownership  of  any  person,  order  the  same  to  be 
restored  to  him,  on  payment  of  the  expenses  incurred  in  tbe  pres- 
ervation thereof, 
wiwnnooiran  Sbc.  289.  If  such  property  shall  not  be  claimed  bv  the  owner 
•**•  within  six  months  from  the  time  any  person  shall  have  been  con- 

victed of  obtaining  it,  in  any  of  the  modes  referred  to  in  this  act, 
tbe  court  or  magistrate,  authorized  by  the  preceding  provisions  to 
order  a  restoration,  may  order  the  same  to  be  sold,  and  the  pro- 
ceeds of  tbe  sale,  after  payment  of  the  expenses  of  the  pres- 
—  ervation  and  sale  of  tbe  property,  shall  be  paid  into  the  county 
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Sec.  290.  If  the  property  thus  obtained  be  a  living  animal,  or  pwiibau*  prop- 
cf  a  perishable  nature,  the  court  or  magistrate  authorized  to  or-       ,    •     ' 
der  a  restoration,  may  order  a  sale  thereof,  and  the  proceeds  shall 
be  applied  in  the  same  manner  as  hereinbefore  directed  in  respect 
to  such  property. 

Sec.  291.  In  all  cases  of  sale,  as  specified  in  the  last  section,  JSS.'ffi'StJti; 
a  particular  description  of  the  property  shall  be  made  out,  in  *•  "•*"*•*• 
writing,  and  filed  with  the  court  or  oflicer  making  the  order  of 
sale,  so  that  the  owner  may  identify  the  same,  if  he  shall  claim 
the  proceeds  within  the  time  limited  by  law  for  making  his  claim. 

Sec.  292.  Warrants  authorized  by  law  to  be  issued  in  crimi-  J^tSfeuIT* 
nal  cases,  may  be  under  the  hand  of  the  magistrate  issuing  the 
same,  and  shall  be  as  valid  and  effectual  in  all  respects  as  if 
sealed.  *  ^ 

Sec.  293.  All  recognizances  required  or  authorized  to  be  taken  Rew|pDifMi««j,'* 
in  any  criminal  proceeding,  in  open  court,  by  any  court  of 
record,  shall  be  entered  on  the  minutes  of  such  court,  and  the 
substance  thereof  shall  be  read  to  the  person  recognized ;  all  other 
recognizances  in  any  criminal  matter  or  proceeding,  or  in  any 
proceeding  of  a  similar  nature,  shall  be  in  writing,  and  shall  be 
subscribed  by  the  parties  to  be  bound  thereby. 

Sec.  294.  Every  oflScer  or  other  person,  who  shall  have  arrest-  Authority  of  oa- 
ed,  or  have  in  his  custody,  under  the  authority  of  the  laws  of  this  JJi'SIS/ uT* »- 
Territory,  any  prisoner  who  is  to  be  conveyed  from  one  county  to  **'^' 
another,  may  carry  such  prisoner  through  such  parts  of  any  coun- 
ty as  shall  be  in  the  ordinary  route  of  travel,  from  the  place  where 
such  prisoner  shall  have  been  arrested,  to  the  place  where  he  is 
to  be  conveyed  and  delivered,  under  the  process  or  authority  by 
which  such  prisoner  shall  have  been  arrested  or  is  detained. 

Sec.  295.  The  ofiScer  or  person  having  such  prisoner  in  charire  9«««  or  p«nom 

*  or  o      haTlnK    prUonw, 

shall  not  be  liable lo  arrest,  on  civil  process,  while  on  his  route;  JS^iJu  ^i?? 
and  he  shall  have  the  like  power  to  require  any  person  to  aid  in  SSL'J^S^, 
securing  such  prisoner,  and  re-taking  him,  if  he  escapes,  as  sher- 
iffs or  other  officers  have  in  their  own  county ;  and  a  refusal  or 
neglect  to  render  such  aid,  shall  be  an  offense  punishable  in  the 
same  manner  as  for  disobedience  to  a  summons  to  assist  in  the 
execution  of  process. 

Seo.  296.  The  jailor  of  every  county  throuffh  which  such  pris-  j%iim  otowt^ 

1  f  .  .1  .  T  «  ,        1  t     ties  requiwd  to 

oner  may  be  taken,  is  required  to  receive  and  safely  keep  such  "••^^^  prfwaw. 
prisoner  in  the  jail  of  which  he  has  charge,  when  thereto  request- 
ed by  the  officer  or  person  having  lawful  charge  of  such  prisoner, 
and  to  re-deliver  him  on  demand  of  such  officer  or  person.  r^___T_ 
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Mode  of  Motiriiis      Sec.  297.  Whenever  the  governor  of  this  Territory  shall  de- 

fngltlTe*  from  .  °  ,  o. 

jMUoe.  mand  a  fugitive  from  justice,  from  the  executive  of  another  State 

.  vJ       or  Territory,  and  shall  have  received  notice  that  such  fugitive  will 

nD         be  surrendered,  he  shall  issue  his  warrant,  under  the  seal  of  the 

Av  ^  Territory,  to  some  messenger,  commanding  him  to  receive  such 

V  ^\  fugitive  and  convey  him  to  the  sheriff  of  the  county  in  which  the  of- 

fense was  committed,  or  is  by  law  cognizable. 

'55*""'  ^^^  Sec.  298.  The  expenses  which  may  accrue  under  the  last  sec- 
tion, being  first  ascertained  to  the  satisfaction  of  the  governor, 
shall,  on  his  certificate,  be  allowed  and  paid  out  of  the  Territorial 
treasury,  as  other  demands  against  the  Territory. 

i"T«w J*um*  ^^^'  ^^^'  ^^henever,  in  the  opinion  of  the  court,  it  is  proper 
for  the  jury  to  have  a  view  of  the  place  in  which  any  material 
fact  occurred,  it  may  order  them  to  be  conducted  in  a  body,  under 
the  chaVgo  of  an  oflBcer,  to  the  place,  which  shall  be  shown  to 
them  by  some  person  appointed  by  the  court  for  that  purpose. 
While  the  jury  are  thus  absent,  no  person  other  than  the  officer 
and  a  person  appointed  to  show  them  the  place,  shall  speak  to 
them  on  any  subject  connected  with  the  trial. 

oftoermay  gfic.  300.  To  make  an  arrest  in  criminal  actions,  the  officer 

¥rMk  open  doon,  ' 

jw^tomakow-  j^^y  break  open  any  outer  or  inner  door,  or  window  of  a  dwelling 
house  or  other  building,  or  any  other  enclosure,  if,  after  notice 
of  his  office  and  purpose,  he  be  refused  admittance. 

MCTniTuiy.  S^^-  ^^^'  When  the  sheriff  or  other  officer  is  guilty  of  corrup- 
tion in  selecting  or  impanneling  a  grand  or  traverse  jury,  itiB 
good  cause  of  challenge  to  any  of  the  jurors  so  selected  or  im- 
panneled. 

SwTJtedblr'iw-       Sec.  302.  Every  judgment,  commitment  and  process  of  the 

*'•  district  court  must  be  executed  by  the  sheriff. 

SrilwSS"**  ^^^'  ^^^'  When  any  convict  in  the  Territorial  prison  is  ordered 
to  be  returned  to  the  county  where  he  was  convicted,  to  await  ^ 

SSwB ' *^'*^*"'  new  trial,  the  keeper  of  the  Territorial  prison  must  execute  the 
order.  The  keeper  is  entitled  to  such  fees  therefor  as  are  al- 
lowed to  the  sheriff  for  taking  the  convict  to  the  Territorial 
prison. 

n»«t«m"pcr-  Sec.  304.  When  the  term  ''person,"  or  other  word,  is  used  to 
designate  the  party  whose  property  is  the  subject  of  an  offense, 
or  against  whom  any  act  is  done,  with  intent  to  defraud  or  injure, 
the  term  may  be  construed  to  include  the  United  States,  this  Ter- 
ritory, or  any  other  Territory  or  State,  or  any  public  or  private 
corporation,  as  well  as  an  individual, 
■^^^ild^t^.         Sec.  305.  All  definitions  of  terms  in  the  act  prescribing  the 
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rules  of  pleading  and  practice  in  civil  actions,  are  adopted  in  this 
act,  as  far  as  the  same  are  applicable. 

Sec.  306.  If  money  has  been  deposited  instead  of  bail,  and  Ji^Kfi  g*i^Jf *!{. 
the  defendant,  at  any  time  before  the  forfeiture  thereof,  shall  ^»*****"- 
give  sufficient  special  bail,  or  shall  surrender  himself  in  open 
court,  or  to  the  sheriff,  as  provided  in  this  act,  or  be  in  any  man- 
ner legally  discharged,  the  court  shall  order  a  return  of  the  de- 
positi. 

Sec.  807.  If  any  person  charged  with,  or  convicted  of  a  felony,  S^^J'^^J^j;*^ 
shall  break  prison,  escape  or  flee  from  jq^tice,  and  abscond  or  SJlJ.'"' *'*'** 
secrete  himself,  the  governor  of  this  Territory  may,  if  he  deems  it 
expedient,  offer  any  reward,  not  exceeding  three  hundred  dollars, 
for  the  apprehension.and  delivery  of  such  person  to  the  custody 
of  such  sheriff  or  other  officer,  as  he  may  direct. 

Sec.  308.  When  any  person  shall  apprehend  and  deliver  such  ^'Jjjjf*  ** 
fugitive  to  the  proper  sheriff  or  officer,  he  shall  take  his  certificate 
of  such  delivery,  and  the  governor,  on  the  production  of  such  cer- 
tificate, shall  certify  the  amount  of  tho  claim  to  the  auditor  of 
public  accounts. 

Sec.  309.  In  all  cases  in  which  the  governor  is  authorized  by  gJJ^^^J'Ji^. 
law  to  grant  pardons,  he  may  grant  the  same  with  such  conditions  **"**"• 
and  under  such  restrictions  as  he  may  think  proper. 

Sec.  310.    Where  any  indictment    or  prosecution  shall  be  ^^^^^^^^^ 
quashed,  set  aside  or  reversed,  the  time  during  which  the  same 
was  pending  shall  not  be  computed  as  part  of  the  time  of  the 
limitation  prescribed  for  the  offense. 

Of  tht  Costs  in  CriinincU  Cases. 

Sec.  311.  The  costs  shall  be  paid  by  the  county  in  which  the  J^,* wt?.**  ***** 
offense  is  committed,  in  which  the  defendant  shall  be  convicted, 
and  shall  be  unable  to  pay  them. 

Sec.  312.  In  all  cases  in  which,  if  the  defendant  is  acquitted,  JiiuaTOJty 
the  costs  shall  be  paid  by  the  county,  unless  the  prosecutor  shall  Stfr?*'  '^'***" 
be  adjudged  to  pay  them. 

Sec.  813.  In  all  cases  except  a  felony,  when  the  indictment  ^^•;'„lS  mi"*"* 
Bhall  be  returned  '^Not  a  true  bill,"  the  prosecutor  shall  be  adjudged  wSJm  paw!***  *' 
to  pay  the  costs,  unless  the  grand  jury  shall  determine  that  the 
county,  and  not  the  prosecutor  shall  pay  the  same.  The  opinion 
of  a  majority  of  the  grand  jury  certified  by  their  foreman,  stating 
who  shall  be  liable  for  costs,  shall  be  conclusive  m  the  court  ren- 
dering judgment  for  the  same. 

Sec.  314.  If  any  person,  charged  with  an  offense  less  than  a  -j 
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SSJUhlrSfS?'  felony,  shall  be  discharged  by  the  ofRcer  taking  his  examination, 
t?w  mSTJS'  the  costs  shall  be  paid  by  the  prosecutor,  or  person  on  whope  oath 
'  *'  or  information  the  same  shall  have  been  instituted,  unless  the 

ofiScer  shall  certify  that  there  was  probable  cause  for  the  prose- 
cution, in  which  event  they  shall  be  paid  by  the  county  in  which 
SoS*wh^.'**    *li®  ofifense  was  committed.     When  the  prosecutor  is  condemned 
to  pay  the  costs,  the  officer  taking  the  examination  shall  issue 
laSSU't^^^^  execution  for  them  forthwith,  if  demanded.     When  the  bill  of 
costs  shall  be  certified  to  the  tribunal  transacting  county  business 
for  payment,  the  same^shall  be  strictly  examined  by  the  tribunal, 
and  no  allowance  shall  be  made  but  for  such  serrices  as  are  ex- 
pressly compensated  by  law. 
p«noii  9hmA         Sec.  315.  If  a  person  charged  with  a  felony  shall  be  discharged 
iiu**?fflcOT"?'  ^y  ^^®  officer  taking  his  examination,  or,  if  recognized  or  com- 
JJIutibJiSiSby  mitted  for  any  such  offence,  and  no  indictment  be  preferred  against 
T«r  tory,  w  «.  j^^^  ^j^^  ^^^^  ^j^^jj  j^^  ^^j^  ^^  ^^^  couuty,  whichshall  be  certified  . 

for  allowance  in  the  manner  hereinafter  declared. 

jw'^dJtJJSKn'e      ^^"'  ^^^'  ^^^  ^P^^  ^^^  *^^^^  ^^  ^^  indictment,  whereon  the 
I?S?aSt5r*SIlu'   name  of  a  prosecutor  is  endorsed  as  such,  according  to  law,  the 
9ft7coit>.         j^y  gj^^jj  acquit  the  defendant,  they  shall  determine  and  return^ 
together  with  their  verdict,  whether  the  prosecutor  or  the  county 
shall  pay  the  costs,  and  the  court  shall  render  judgment  accord- 
ingly. 

Sbc.  317.  In  all  cases  not  herein  otherwise  provided,  the  costs 
shall  be  paid  by  the  county  in  which  the  offense  is  committed. 
2?£!Ji*"iSb       ^^^*  ^^^'  Whenever  any  person  shall    be  convicted  of  any 
SKiSid!'**'*"  crime  or  misdemeanor,  no  costs  incurred  on  his  part,  except  fees 
for  board,  shall  be  paid  by  the  Territory  or  county. 

wiDiMUMM         ^^^'  ^^^'  ^°  subpoena  for  a  witness,  in  any  criminal  case,  shall 
bowudwhaiL  is.  jjg  issued,  unless  the  name  of  such  witness  is  endorsed  on  the  in- 
dictment, or  the  prosecuting  attorney,  or  the  prosecutor  in  the 
cause,  or  the  defendant  or  his  attorney,  shall  order  the  same ; 
Dttty  of  «ierk.      ^^^  ^^  subpoBua  shall  be  issued  for  any  witness  unless  the  accused 
is  in  custody  or  on  bail,  or  unless  the  clerk  shall  be  satisfied  that 
he  will  be  in  attendance  on  the  court  at  the  return  term  of  the 
process ;  and  all  costs,  unnecessarily  incurred  by  a  violation  of 
this  provision,  shall  be  taxed  against  the  clerk, 
rif  robTaSld'      Sbc.  320.  Whenever  a  witness  in  a  criminal  case  is  once  re- 
jbi^tond  uati  0QgQ^2ed  or  subpoenaed,  he  shall  attend  under  the  same  until  he 
is  discharged  by  the  court,  and  no  costs  shall  be  allowed  for  any 
subsequent  recognizance  or  subpoena  against  the  same  witness. 
^  Sec.  321.  Whenever  the  tribunal  transacting  county  business 
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of  any  county  in  which  the  offender  shall  have  committed  any  2„^*;  /JJjf- 
erime  for  which  he  is  imprisoned,  may  be  satisfied  of  the  necessi-  '''"••''  ^^•"• 
fty  of  so  doing,  they  may  make  an  allowance  for  ironing  the 
pnBoner,  and  may  allow  a  moderate  compensation  for  medical 
services,  facl,  bedding  and  menial  attendance  for  any  prisoner,  ; 
which  shall  be  paid  out  of  the  county  treasury. 

Sec.  322.  All  fines  and  penalties  imposed,  and  all  forfeitures  J|.*«j^  K"Sd?or 
incurred,  in  any  county,  shall  be  paid  into  the  treasury  thereof,  ^•■^^•'••^''y- 
for  the  benefit  of  said  county. 

Sec.  823.  The  clerks  of  the  several  courts  in  this  Territory,  in  2jrJu^*JJ'|4;^ 
which  any  criminal  cause  shall  have  been  determined  or  contin-  ^"SJi"*  attorney. 
ued  generally,  and  in  which  the  Territory  or  county  shall  be  liable 
for  the  costs,  shall,  before  the  next  term  succeeding  that  during 
which  the  cause  shall  have  been  determined  or  continued,  tax  all 
costs  which  shall  have  accrued  in  the  same,  and  make  out  and 
deliver  to  the  prosecuting  attorney  of  said  court,  within  the  time 
aforesaid,  a  complete  fee-bill,  specifying  each  item  of  service  and 
the  fee  therefor :  and  if  any  clerk  fail  to  perform  the  duties  here-  failing  to  *«> 

'  •'  *  form  ineh  duty, 

by  enjoined  on  him,  any  person  injured  by  such  neglect,  may,  by 
motion  in  the  said  court,  giving  two  days'  notice  thereof,  which 
may  be  served  on  the  clerk  or  his  deputy,  recover  against  the 
clerk  treble  the  amount  of  costs  to  which  he  is  entitled  in  the 
cause  in  which  the  clerk  shall  have  failed  to  make  out  and  deliver 
to  the  prosecuting  attorney  a  fee  bill. 

Sec.  324.  It  shall  be  the  duty  of  the  judge  and  prosecuting  at-  '^;;*J*^j;*«J{Sj 
torney  of  every  court  in  this  Territory,  having  crimmal  jurisdic-  J^bfifi!*"**' 
tion,  to  meet  together  in  term  time,  and  examine  strictly  each  bill 
of  costs  which  shall  have  been  delivered  to  the  prosecuting  attor- 
ney of  said  court,  for  allowance  against  the  Territory  or  county, 
and  ascertain,  as  far  as  practicable,  whether  the  services  have 
been  rendered  for  which  charges  are  made,  and  whether  compen- 
sation is  expressly  given  by  law  for  the  services  charged,  or 
whether  greater  charges  are  made  than  the  law  authorizes  ;  and  if 
ibey  shall  find  that  the  said  fee  bill  has  been  made  out  in  con- 
formity to  law,  and,  if  not,  after  correcting  all  errors  therein,  ^^^  ^^^^  ^ 
they  shall  certify  to  the  clerk  of  the  tribunal  transacting  county  "AlilSj?  *•'"*' 
business,   the  amount  of  costs  due  by  the  county  on  the  said  fee 
bill,  which  shall  be  delivered  to  the  clerk,  to  be  collected  without 
delay,  and  paid  over  to  those  entitled  to  the  fees  allowed ;  and 
any  clerk  failing  to  collect  said  fees,  or  having  collected  them  and 
shall  refuse  to  pay  the  same  on  demand,  shall  be  subject  to  the 
penalties  prescribed  in  the  preceding  section,  to  be  recoverecUin       , 
like  manner.  Digitized  by  V^OOglC 
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origiaai  fte-T)iii       Sec.  325.  The  original  fee  bill,  signed  by  the  judge  and  pros- 
clerk.  ccuting  attomej,  a  copy  of  which  shall  be  certified  to  the  tribunal 

transacting  county  business,  shall  be  carefully  preserved  by  the 
clerk,  in  his  office,  and  shall  be  evidence  of  the  facts  therein  con- 
tained, without  further  proof. 
SStdVgaiSs^tor-      Sec.  326.  The  judge  and  prosecuting  attorney  shall  be  careful 

}w mow than"*^  and  uot  tox  the  county  with  more  than  the  costs  of  three  witness- 
three  witaesseti  1  f  1  /• 
*!>«.              es,  to  establish  any  one  tact. 

Of  the  Custody  and  Management  of  the  Estates  of  Convicts. 

conrieu  for  life       Sec.  327.  Whcncver  auy  person  shall  be  imprisoned  under  a 

itotii  hov'dii.'  sentence  of  imprisonment  for  life,  his  estate,  property  and  efiects 
shall  be  administered  and  disposed  of,  in  all  respects,  as  if  he 
were  naturally  dead. 

c.iiTjofB  Mut«  Sec.  328.  Whenever  any  person  shall  be  impriBoned  in  the 
penitentiary  for  a  terra  less  than  his  natural  life,  a  trustee,  to 
take  charge  of  and  manage  his  estate,  may  be  appointed  by  the 
probate  court  of  the  county  in  which  such  convict  last  resided ; 
or,  if  he  have  no  known  place  of  abode,  then  by  the  court  of  the 
county  in  which  the  conviction  was  had,  on  the  application  of  any 
of  his  relatives,  or  any  relative  of  his  wife  or  any  creditor. 

When  appointed.  Sec.  329.  Upou  producing  a  copy  of  the  sentence  duly  certi- 
fied, and  satisfactory  evidence  that  such  convict  is  actually  im- 
prisoned under  such  sentence,  the  court  to  which  the  application 
is  made,  may  immediately  appoint  a  fit  person  to  be  trustee  of 
the  estate  of  such  convict. 

Tj^steetouke         Sec.  330.  Every  such  trustee,  before  entering  upon  the  duties 

bond!"  *  ^'  of  his  oflSce,  shall  take  an  oath  faithfully  to  discharge  the  duties 
thereof,  and  give  bond  in  such  sum  and  with  such  security  as  the 
court  shall  approve,  conditioned  that  he  will  manage  and  admin- 
ister the  estate  and  effects  committed  to  his  charge,  to  the  best 
advantage,  according  to  law,  and  will  faithfully  do  and  perform 
all  such  other  acts,  matters  and  things  touching  his  tnist,  as  mjij 
be  prescribed  by  law,  or  enjoined  on  him  by  the  order,  senteiioe 
or  decree  of  any  court  of  competent  jurisdiction. 

Sec.  331.  The  court  appointing  such  trustee  shall  have  a  su- 
perintending control  over  him,  and  may,  at  any  time,  compel  Llm 
to  account,  may  remove  him  from  his  trust  for  misconduct,  aud 
may  appoint  another  person  in  his  stead  whenever  it  may  become 
necessaiy. 

JiTtod'fn  teMtJe-  ^^^*  '^^^*  Upon  taking  the  oath  and  filing  the  bond  required 
by  this  act,  all  the  estate,  property,  rights  in  action  and  effects  of 

Digitized  by  ''^ 


Trustee  nader 
control  of  eoart. 


Ch.  27.  CRIMINAL  PROCEDURE.  229 

auch  imprisoned  convict  shall  be  vested  in  such  trustee,  in  trust, 
for  the  benefit  of  creditors  and  others  interested  therein. 

Sec.  333.  Such  trustee  may  sue  for  and  recover,  in  his  own  ppwowaaddttti* 
name,  any  of  the  estate,  property  or  eflFects  belonging  to,  and  all 
debts  and  sums  of  money  due  or  to  become  due,  to  such  impris- 
oned convict,  and  may  prosecute   and  defend  all  actions  com- 
menced by  or  against  such  convict. 

Sec.  334.  The  probate  court  appointing  any  such  trustee  may,  JJ[55JJi^fJ*;i 
at  any  time,  order  the  sale,  lease  or  mortgage  of  real  estate,  when-  **"'*• 
ever  the  same  shall  be  necessary  for  the  payment  of  debts  or  the 
support   or  maintenance  of  the  family  or  the  education  of  the 
children  of  such  convict,  and  in  every  such  order  shall  direct  the 
manner  and  terms  of  sale  or  other  dispositions  to  be  made. 

Sec.  335.  The  trustee  shall  settle  matters  and  accounts  be-  Futtbor  yowora. 
tween  such  imprisoned  convict  and  his  creditors,  and  may  exam- 
ine witnesses,  touching  such  matters  and  accounts,  upon  oath, 
to  be  administered  by  him.  lie  may,  under  the  direction  of  the 
court,  compound  with  any  person  indebted  to  such  imprisoned 
convict,  and,  thereupon,  discharge  all  demands  against  such 
person. 

Sec.  336.  Such  trustee  may,  also,  under  the  direction  of  the  f,"j;2iM/^ad" 
court,  redeem  all  mortgages   and  conditional  contracts,  and  all  Mirt!*""*"' 
pledges  of  personal  property,  and  satisfy  judgments  and  decrees 
which  may  be  an  incumbrance  on  any  property  ordered  to  be  sold, 
or  he  may  sell  such  property,  subject  to  such  mortgages,  pledges 
or  incumbrances,  as  the  court  shall  direct. 

Seo.  337.  The  trustee,  immediately  upon  his  appointment,  shall  Jjj"^^  ua^JJi. 
give  notice  thereof,  ^xA  therein  shall  require :  First,  All  persons  **"^' 
indebted  to  suf^h  imprisoned  convict,  by  a  day  and  at  a  place 
therein  to  be  specified,  to  render  an  account  of  all  debts  and  sums 
of  money  by  them  owing  respectively  to  such  trustee,  and  to  pay 
the  same:  Second,  All  persons  having  in  their  possession  any 
property  and  effects  of  such  convict,  to  deliver  the  same  to  the 
trustee  so  appointed  :  Third,  AH  creditors  of  such  convict  to  de- 
liver their  respective  accounts  and  demands  to  the  trustee  by  a 
day,  to  be  therein  specified,  not  less  than  two  months  from  the 
publication  of  such  notice. 

Seo.  338.  Such  notice  shall  be  published  for  at  least  three  wh«ro.adho« 
weeks,  in  some  newspaper  printed  m  or  nearest  to  the  county  in 
which  the  appointment  was  made. 

h  notice,  the  trustee  ma. 
ffects  of  the  convict^  and 
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debts  due  to  him,  at  any  time  before  the  day  appointed  for  the 
delivery  or  payment  thereof. 

Dntiefoftiietni*.  ggc.  840.  The  trustce  shall,  as  speedily  as  possible,  convert 
into  money  so  much  of  the  estate,  real  and  personal,  as  shall  be 
necessary  for  the  purposes  of  the  trust.  He  shall  keep  regular 
accounts  of  all  money  received,  and  other  matters  touching  his 
trust,  to  nrhich  creditors,  and  others  interested,  shall  be  at  liberty, 
at  reasonable  times,  to  have  recourse. 

To  make  aaixii»i      Sec.  841.  Tho  trustec  shall,  annually,  at  such  term  as  the 

nport;  tbt  oonrt  *^ 

diTiSLS  ""'***  ^^^^  ^^^^  direct,  make  a  full  report  of  his  proceedings  to  the 
court,  and  a  full  statement  of  his  accounts,  and  the  court  shall 
thereupon  declare  the  dividends  to  be  made  among  the  creditors. 

dLSm?II«»ot**ot  ^®^'  ^*^'  ^^^U  person  to  whom  such  convict  shall  be  in- 
Jheir'^ihwrJa  *  dcbtcd  for  a  valuable  consideration,  for  a  sum  of  money  not  due 
coaditioiu.  Y^^^  payable  afterwards,  shall  receive  his  proportion,  with  other 
creditors,  after  deducting  a  rebate  of  legal  interest  upon  the  sum 
to  be  distributed  for  the  time  unexpired  of  such  credit. 
Set-off  •iiowod-      Sec.  343.  Where  there  are  mutual  credits  between  the  convict 

vbra. 

and  any  other  person,  they  may  be  set  off  against  each  other,  but 
no  set-off  shall  be  allowed  of  any  claim  or  debt  which  shall  have 
been  purchased  by  or  transferred  to  the  person  claiming  its  allow* 
ance,  afjber  the  conviction  of  the  debtor. 
!iJ?3  tJ  moot*"      Sec.  344.  If,  at  the  time  a  dividend  is  made,  a  suit  is  pending 
oMLt^ngeat   e-     ^^  establish  any  demand,  the  proportion  which  would  be  allotted 
to  such  demand  if  established,  shall  be  reserved,  with  the  neces* 
sary  costs  and  expenses,  to  be  applied  according  to  the  event  of 
such  suit. 
XndTwwIlTd       ^^^'  ^^^'  ^^^^  ^^7  dividend  shall  be  ordered  by  the  court, 
hovpubiishod.     ^Y\e  trustee  shall  immediately  cause  a  notice  thereof  to  be  pub* 
lished,  as  before  directed  in  relation  to  notices  of  their  appoint- 
ment, and  shall  make  payments  according  to  the  order  of  the 
court. 
!!fo^u'S»y"J5JJ      Sec.  346.  The  court  shall  have  power,  from  time  to  time,  to 
thlo*w?*b!iJ-  make  and  cause  the  trustee  to  execute  orders  for  the  application 
^  **'  of  any  portion  of  the  proceeds  of  estates  in  their  hands,  for  the 

support  and  maintenance  of  the  family  of  such  convict  and  the 
education  of  his  children,  and  to  set  apart  and  reserve  to  the  use  of 
such  family  any  property,  real  or  personal,  when  it  may  Be  done 
without  prejudice  to  the  rights  of  creditors. 

SSSSeoVtJlV-      ^^^'  ^^'^'  ^^^^  *^y  ^^^^  imprisoned  convict  shall  be  lawfully 

JidiiiwSfip.**  discharged  from  his  imprisonment,  the  trustee  so  appointed  shall 

deliver  up  to  him  all  his  estate,  real  and  personal,  and  all  money 
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belonging  to  him^  remaining  in  his  hands  ^  after  deducting  a  8u£S- 
cient  sam  to  satisfy  expenses  which  have  been  incurred  in  the 
execution  of  his  trust  and  his  lawful  commission. 

Sec.  848.  In  case  of  the  death  of  such  convict,  the  trustee  iS»S^,iVto  t^ 
shall,  in  like  manner,  account  with  the  personal  representatives,  ^^^ 
and  deliver  to  them  the  property  and  effects  remaining. 

Seo.  849.  The  transfer  and  settlement  required  to  be  made  by  4«thorit7ofe<mri 
cither  of  the  two  preceding  sections,  may  be  enforced  by  the  •^'• 
court  in  a  sunmiary  manner,  on  the  application  of  the  party  in- 
terested. 

'     Sec.  350.  The  trustee  shall  be  allowed,  as  a  full  compensation  gSS?**** 
for  his  services,  a  commission  at  the  rate  of  five  per  cent,  on  the 
whole  sum  which  shall  have  come  into  his  hands  by  virtue  of  his 
trust. 

Sec.  851.  This  act  to  take  effect  and  be  in  force  from  and 
after  the  first  day  of  June  next. 

A.  LARZALERE, 
Speaker  of  House  of  Bepreseniaiives. 
C.  W.  BABCOCK, 
President  of  the  Council. 
Approved  Februaiy  9, 1859. 

S.  MEDARY,  Governor. 


CHAPTER  XXVm. 

AN  ACT  Regulating  Crimes  and  PanishmentB  of  Crimes  against  the  persons 

of  Individuals. 

Be  it  enacted  by  the  Governor  and  Legislative  Jlssembly  qf 

the  Territory  of  Kansas  : 

Sbgtion  1.  Every  murder  which  shall  be  committed  by  means  wrdw  in  tk» 
of  poison  or  by  lying  in  wait,  or  by  any  other  kind  of  wilful, 
deliberate  and  premeditated  killing,  or  which  shall  be  committed 
in  the  perpetration  or  attempt  to  perpetrate  any  arson,  rape, 
robbery,  burglary  or  other  felony,  shall  be  deemed  murder  in  the 
first  degree. 

Sbc.  2.  Every  murder  which  shall  be  committed  purposely  and  Jjjjf '^  •••^* 
maliciously,  but  without  deliberation  and  premeditation,  shall  be 
deemed  murder  in  the  second  degree. 

Sbo.  8.  Persons  convicted  of  murder  in  the  first  degree  shall  lISj^^^JS* 
iuffer  death.    Those  convicted  of  murder  in  the  second  d^ee  ll^S^^*"^^ 
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shall  be  punished  by  confinement  and  hard  labor  for  not  less  than 
ten  years. 

juttiaUe  homi.  Sbo.  4.  Homicido  shall  be  deemed  justifiable  when  committed 
by  any  person  in  either  of  the  following  cases  :  First,  In  resist- 
ing any  attempt  to  murder  such  person,  or  to  commit  any  felony 
upon  him  or  her,  or  in  any  dwelling  house  in  which  such  person 
shall  be  :  or,  Second,  When  committed  in  the  lawful  defence  of 
such  person,  or  of  his  or  her  husband  or  wife,  parent,  child, 
master,  mistress,  apprentice  or  servant,  when  there  shall  be  rea- 
sonable cause  to  apprehend  a  design  to  commit  a  felony,  or  to  do 
some  great  personal  injury,  and  there  shall  be  immediate  danger 
of  such  design  being  accomplished :  or,  Third,  When  necessarily 
committed  in  attempting,  by  lawful  ways  and  means,  to  appre- 
hend any  person  for  any  felony  committed,  or  in  lawfully  sup- 
pressing any  riot  or  insurrection,  or  in  lawfully  keeping  or  pre- 
serving the  peace. 

bimmUo  hnd-  Sec.  5.  Homicide  shall  be  deemed  excusable  when  committed 
by  accident  or  misfortune  in  either  of  the  following  cases :  First, 
in  lawfully  correcting  a  child,  apprentice,  servant,  or  in  doing 
any  other  lawful  act  by  lawful  means,  with  usual  and  ordinary 
caution,  and  without  unlawful  intent :  or.  Second,  In  the  heat  of 
passion,  upon  any  sudden  or  sufficient  provocation,  or  upon  sud- 
den combat  without  any  undue  advantage  being  taken,  and  with- 
out any  dangerous  weapon  being  used,  and  not  done  in  a  cruel 
and  unusual  manner. 

T«r««t  •!  B*k        Sec.  6.  Whenever  it  shall  appear  to  any  jury,  upon  the  trial 

2il*Jf  jSifljwe  of  any  person  indicted  for  murder  or  manslaughter,  that  the 


alleged  homicide  was  committed  under  circumstances  or  in  a  case 
where,  by  any  statute  or  the  common  law,  such  homicide  waa 
justifiable  or  excusable,  the  jury  shall  return  a  general  verdict  of 
not  guilty. 
Kuitns  wiihoiii       Sec.  7.  The  killing  of  a  human  being,  without  a  design  to 
SmiSlaX^-   efiect  death,  by  the  act,  procurement  or  culpable  negligence  of 
ftA?d«crM.        another,  while  such  other  is  engaged  in  the  perpetration  or  at- 
tempt to  perpetrate  any  crime  or  misdemeanor,  not  amounting  to 
a  felony,  in  cases  when  such  killing  would  be  murder  at  the  com- 
mon law,  shall  be  deemed  manslaughter  in  the  first  degree. 
AMistinguiotur      Ssc.  8.   Evcry  person  deliberately  assisting  another  in  the 
^uu^ht«r*'iB  commission  of  self-murder,  shall  be  deemed  guilty  of  manslaugh- 
ter in  the  first  degree, 
ftmiagof  ambora      Sbc.  9.  The  wilful  killing  of  any  unborn  quick  child,  by  any 
Siii|^tcrim  ftni  injury  to  the  mother  of  such  child,  which  would  be  murder  if  it 
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resnlted  in  the  death  of  such  mother,  shall  be  deemed  manslaugh- 
ter in  the  first  degree. 

Sec.  10.  Every  person  irho  shall  administer  to  any  woman,  ^J«j5***^,*2i 
pregnant  with  a  quick  child,  any  medicine,  drug  or  substance  l»;jj"jjfjj  Ji,tJ; 
whatsoever,  or  shall  use  or  employ  any  instrument  or  other  means,  ^lH'on^dl^. 
with  intent  thereby  to  destroy  such  child,  unless  the  same  shall 
have  been  necessary  to  preserve  the  life  of  such  mother,  or  shall 
have  been  advised  by  a  physician  to  be  necessary  for  that  purpose, 
shall  be  deemed  guilty  of  manslaughter  in  the  second  degree. 

Sec.  11.'  The  killing  of  a  human  being,  without  a  design  to  ^JUSS/J/ltliVi' 
effect  death,  in  the  heat  of  passion,  but  in  a  cruel  or  unusual  ^•■*«"'«*«- 
manner,  unless  it  be  committed  under  such  circumstances  as  to 
constitute  excusable  or  justifiable  homicide,  shall  be  deemed  man- 
slaughter in  the  second  degree. 

SECi  12.  Every  person  who  shall  unnecessarily  kill  another,  J^JJlJ«,J5f**' 
cither  while  resisting  an  attempt  by  such  other  person  to  commit  JtilJptto wm- 
any  felony,  or  do  any  other  unlawful  act,  after  such  attempt  shall  Sintiattgttwr'i; 
have  failed,  shall  be  deemed  guilty  of  manslaughter  in  the  second 
degree. 

Sec.  13.  The  killing  of  another,  in  the  heat  of  passion,  with-  ^^}JJ*^j\SJ*,f 
out  a  design  to  effect  death,  by  a  dangerous  weapon,  in  any  case  i"l!'i*J!f*i»i" 
except  wherein  the  killing  of  another  is  justifiable  or  excusable,  d*^.^' 
shall  be  deemed  manslaughter  in  the  third  degree. 

Sec.  14.  The  voluntary  killing  of  a  human  being,  by  the  act,  SJ"f«rJSJii^ 
procurement  or  culpable  negligence  of  another,  whilst  such  other  miS/SghSi  li' 
person  is  engaged  in  the  commission  of  a  trespass,  or  other  injury         **^* 
to  private  rights  or  property,  or  engaged  in  any  attempt  to  com- 
mit such  injury,  shall  be  deemed  manslaughter  in  the  third  degree. 

Seo.  15.  If  the  owner  of  a  mischievous  animal,  knowing  its  ownwof  antmai 

..  ii»ii  rr»  t  Till*      wMoh  kills  a  pap- 

propensities,  unlawfully  suffer  it  to  go  at  large,  or  snail  keep  it  ^i^aluBhi^^u 
without   ordinary  care,  and  such  animal,  while  so  at  large  or  *"'*<*•«««• 
not  confined,  kills  any  human  being,  who  shall  have  taken  the 
precautions,  which  the  circumstances  may  permit,  to  avoid  such 
animal,  such  owner  shall  be  deemed  guilty  of  manslaughter  in  the 
third  degree. 

Seo.  16.  Any  person  navigating  any  boat  or  vessel  for  gain,  ivnom  naTini. 
who  shall  willfully  or  negligently  receive  so  many  passengers,  or  yiVIijFd'^'^ 
such  quantity  of  other  lading,  that,  by  means  thereof,  such  boat  **"'*• 
or  vessel  shall  sink  or  overset,  and  thereby  any  human  being  shall 
be  drowned,  or  otherwise  killed,  such  person  shall  be  deemed 
guilty  of  manslaughter  in  the  third  degree. 

Sec.  17.  If  any  captain  or  other  person  having  charge  of  any 
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iit?^?*"of*"**"  steamboat,  used  for  the  conveyance  of  passengers,  or  if  the  en» 
tSS!jh*igiior-  gineer  or  other  person  having  charge  of  the  boiler  of  guch  boat, 
mtestoS^ri'o..  or  of  any  apparatus  for  the  generation  of  steam,  shall,  from  ig- 

Sid  My  person  U  J      rf  &  J  >  Q 

JliSft^'htSfii  ^orance  or  gross  neglect,  or  for  the  purpose  of  excelling  any 
iwrd  dagiM.       Q^Yier  boat  in  speed,  create  or  allow  to  be  created  such  an  undue 
quantity  of  steam  as  to  break  or  burst  the  boiler,  or  other  appa- 
ratus in  which  it  shall  be  generated,  or  any  apparatus  or  machin* 
ery  connected  therewith,  by  which  bursting  or  breaking,  any  per- 
son shall  be  killed,  every  such  captain,  engineer  or  other  person 
shall  be  deemed  guilty  of  manslaughter  in  the  third  degree. 
fff^eSSUwiwa      ^®^'  ^^'  '^^y  engineer,  having  charge  of  a  steamboat  engine, 
-pttSifSfwww  who  shall,  willfully  or  negligently,  run  said  engine  when  it  is  not 
in  good  repair,  or  any  of  the  machinery  connected  therewith  is  in 
a  condition  from  which  explosions  or  breakages  may  be  reason- 
ably expected,  or  shall,  willfully  or  negligently,  fail  to  report  to 
the  master  or  owner  the  condition  of  such  engine,  or  other  ma- 
chinery therewith  connected,  so  being  out  of  repair,  or  in  a  con- 
dition unsafe  for  navigation,  shall  be  fined  in  a  sum  not  less  than 
one  hundred  nor  more  than  one  thousand  dollars. 
gjj*j;jjfjj*»»-       Sec.  19.  If  any  master  or  owner  of  a  steamboat  shall  make, 
Ji!hii5fy"oiiro£  or  cause  to  be  made,  a  trip  with  such  boat,  after  the  engine  or 
SfBi'fw.    * '    machinery  connected  therewith  shall  have  been  reported  to  him 
as  unsafe  or  out  of  repair,  according  to  the  provisions  of  the 
preceding  sections,  without  making  adequate  repairs ;  or  if  any 
engineer  shall  willfully  or  negligently  take  charge  of  and  run  an 
engine  on  such  boat,  knowing  it  has  been  so  reported  unfit  or  out 
of  repair,  unless,  in  either  case,  the  engineer  last  aforesaid  has 
followed  the  business  of  steamboat  engineering  for  five  years, 
and,  upon  examination  of  said  engine  and  machinery,  shall  re- 
port, upon  oath  and  in  writing,  that  said  engine  and  machinery 
are  in  good  order,  sach  master,  owner  or  engineer  shall  be  fined 
in  a  sum  not  less  than  five  hundred  dollars  ;  and,  if  any  accident 
happen,  by  which  any  person  is  killed,  shall  be  deemed  guilty  of 
manslaughter  in  the  third  degree. 
SfSi'dir^'^*       Sec.  20.  If  any  physician,  while  in  a  state  of  intoxication, 
shall,  without  a  design  to  effect  death,  administer  any  potion,  drug 
or  medicine,  or  do  any  other  act  to  another  person  which  shall 
produce  the  death  of  such  other,  he  shall  be  deemed  guilty  of 
manslaughter  in  the  third  degree. 
S«rth*4?*^'  *■       ^®^'  ^^'  ^^®  involuntary  killing  of  another,  by  a  weapon,  or 
by  means  neither  cruel  or  unusual,  in  the  heat  or  passion,  in  any 
cases  other  than  justifiable  homicide,  shall  be  deemed  manslaugh- 
ter in  the  fourth  degree. 
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Sec.  22.  Every  other  killing  of  a  human  being,  by  the  act,  MaD^auhtaria 
procurement  or  culpable  negligence  of  another,  which  would  be 
manslaughter  at  the  common  law,  and  which  is  not  excusable  or 
justifiable,  or  is  not  declared  in  this  article  to  be  manslaughter 
in  some  other  degree,  shall  be  deemed  manslaughter  in  the  fourth 
degree. 

Sec.  23.  Persons  convicted  of  manslaufichter  in  the  first  and  ^Bsu^te??* 

lint  and  MMiii 

second  degrees,  shall  be  punished  as  follows :  First,  If  in  the  ^•t^- 
first  degree,  by  confinement  and  hard  hard  labor  for  a  term  not 
less  than  five  years  nor  more  than  twenty- one  years :  Second,  If 
in  the  second  degree,  by  confinement  and  hard  labor  for  a  term 
not  less  than  three  nor  more  than  five  years. 

Sec.  24.  Every  person  convicted  of  manslaughter  in  the  third  SlSiu^wi?' 
degree,  shall  be  punished  by  confinement  and  hard  labor  for  a  ^"^ 
term  not  exceeding  three  years,  or  by  imprisonment  in  the  county 
jail,  not  less  than  six  months,  or  by  fine  not  less  than  five  hun- 
dred dollars,  or  by  both  a  fine,  not  less  than  one  hundred  dol- 
lars, and  imprisonment  in  the  county  jail  not  less  than  three 
months. 

Sec.  25.  Every  person  convicted  of  manslaughter  in  the  fourth  £Siu?ghiJ*Si 
degree,  shall  be  punished  by  confinement  and  hard  labor  for  two  '•"'*^*'*^- 
years,  or  by  imprisonment  in  the  county  jail  not  less  than  six 
months,  or  by  fine,  not  less  than  five  hundred  dollars,  or  by  both 
a  fine,  not  less  than  one  hundred  dollars,  and  imprisonment  in 
the  county  jail  not  less  than  three  months. 


Skc.  26.  Every  person  who  shall  be  convicted  of  rape,  either 


m«iii« 


by  carnally  and  unlawfully  knowing  any  female  child  under  the 
age  of  ten  years,  or  by  forcibly  ravishing  any  woman  of  the  age 
of  ten  years  or  upwards,  shall  be  punished  by  confinement  and 
hard  labor,  not  less  than  five  years  nor  more  than  twenty- one 
years. 

Sec.  27.  Every  person  who  shall  have  carnal  knowledge  of  carnaiij  kaov- 

11  A  •  1  I  "  lug  » woman  ovtv 

any  woman  above  the  age  of  ten  years,  without  her  consent,  by  t«ny«ar».*c. 
administering  to  her  any  substance  or  liquid  or  any  potion,  by 
inhalation  or  otherwise,  which  shall  produce  such  stupor,  or  such 
imbecility  of  mind  or  weakness  of  body  as  to  prevent  efiectual 
resistance,  shall,  upon  conviction,  be  adjudged  guilty  of  rape, 
and  be  punished  as  in  the  last  section  specified. 

Sec,  28.  Every  person  who  shall  take  any  woman  unlawfully,  25'tJ*iS5r7,TK 
against  her  will,  and  by  force,  menace  or  duress,  compel  her  to 
marry  him,  or  to  marry  any  other  person,  or  to  be  defiled,  upon 
conviction  thereof  ^  shall  be  punished  by  confinement  and  hard 
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labor,  for  a  term  of  not  less  than  fire  years  nor  more  than  twentj- 
one  years. 
IiffciStiirte"*"      Sbc.  29.  Every  person  who  shall  take  any  woman,  unlawfully, 
•Sv.*?.         against  her  will,  with  intent  to  compel  her  by  force,  menace  or 
duress,  to  marry  him,  or  to  marry  any  other  person,  or  to  be  de- 
filed, upon  conviction  thereof,  shall  be  punished  by  confinement 
and  hard  labor  not  less  than  five  years  nor  more  than  twenty- one 
years. 
iltoffghuSf**       Sbc.  30.  Every  person  who  shall  take  away  any  female,  under 
ymfrompft-     ^^^  ^^^  ^£  eighteen  years,  from  her  father,  mother,  guardian  or 
other  person  having  legal  charge  of  her  person,  without  their  con- 
sent, either  for  the  purpose  of  prostitution  or  concubinage,  shall, 
upon  conviction  thereof,  be  punished  by  confinement  and  hard 
labor,  for  a  term  not  exceeding  five  years. 
JuShmett'for.       ^^^'  ^^'  Evciy  pcrson  who  shall,  on  purpose  and  of  malice 
aforethought,  cut  or  bite  ofi"  the  ear,  or  cut  or  disable  the  tongue, 
put  out  an  eye,  or  slit,  cut  or  bite  oif  the  nose  or  lip,  or  shall 
cut   off  or   disable  any  limb   or   member  of  any  person,  with 
intent  to  kill,  maim  or  disfigure  such  person,  shall,  on  convic- 
tion, be  punished  by  confinement  and  hard  labor  for  a  term  not 
less  than  five  nor  exceeding  ten  years. 
A«j*itwitb^_^        Skc.  32.  Every  person  who  shall,  on  purpose  and  of  malice 
MBifhBtatfQr.    af  orcthought,  shoot  at  or  stab  another,  or  assault  or  beat  another 
with  a  deadly  weapon,  or  by  any  other  means  or  force  likely  to 
produce  death  or  great  bodily  harm,  with  intent  to  kill,  maim, 
ravish  or  rob  such  person,  or  in  the  attempt  to  commit  any  bur- 
glary or  other  felony,  or  in  resisting  the  execution  of  legal  pro- 
cess, shall  be  punished  by  confinement  and  hard  labor  for  a  term 
not  exceeding  ten  years. 
J;5«n  with'S-        ^^^"  ^^-  Every  person  who  shall  administer  to  another,  di- 
S(fiM?i?rT''**'  rectly  or  indirectly,  any  poison  or  any  poisonous  substance  or 
liquid,  or  shall  mingle  poison  with  any  food,  drink  or  medicine, 
w^ith  intent  to  kill  such  person,  which  shall  be  actually  taken  by 
such  person  or  another,  whereof  death  shall  not  ensue,  shall  be 
punished  by  confinement  and  hard  labor,  not  less  than  five  nor 
more  than  ten  years. 
wi3fi«S5'*dlJn'k       ^^^'  ^^'  E^^T^  person  who  shall  mingle  any  poison  with  any 
*••  food,  drink  or  medicine,  with  intent  to  kill  or  injure  any  human 

being,  or  who  shall  wilfully  poison  any  spring,  well  or  reservoir 
of  water,  shall,  upon  conviction,  be  punished  by  confinement  and 
hard  labor,  not  less  than  five  years  nor  more  than  ten  years. 

fiSfto^wl^t".      ^®^'  ^^*  E^^^J  V^^^^  ^^^  *^*1^  ^^  convicted  of  an  assault, 
^'*^^'  with  an  intent  to  commit  any  robbery,  rape,  burglary,  man- 
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slaughter  or  other  felony,  the  punishment  for  which  assault  is  not 
hereinbefore  prescribed,  shall  be  punished  by  confinement  and 
hard  labor  not  exceeding  five  years,  or  by  imprisonment  in  the 
county  jail  not  less  than  six  months,  or  by  fine  not  less  than  five 
hundred  dollars,  or  by  both  a  fine,  not  less  than  one  hundred  dol- 
lars, and  imprisonment  in  the  county  jail,  not  less  than  three 
months. 

Sec.  86.  If  any  person  shall  be  maimed,  wounded  or  dis-  JJfSSIt^Ju*** 
figured,  or  receive  great  bodily  harm,  or  his  life  be  endangered  liSw^piLtoSSr 
by  the  act,  procurement  or  culpable  negligence  of  another,  in 
cases  and  under  circumstances  which  would  constitute  murder  or 
manslaughter,  if  death  had  ensued,  the  person  by  whose  act,  pro- 
curement or  negligence,  such  injury  or  danger  of  life  shall  be 
occasioned,  shall,  in  cases  not  otherwise  provided  for,  be  punish- 
ed by  confinement  and  hard  labor,  not  exceeding  five  years,  or  in 
a  county  jail,  not  less  than  six  months,  or  by  fine  not  less  than 
five  hundred  dollars,  or  by  both  a  fine  not  less  than  one  hundred 
dollars,  and  imprisonment  in  a  county  jail,  not  less  than  three 
months. 

Sec.  37.  Every  physician  or  other  person  who  shall  wilfully  xedieiae*  m  la- 
administer  to  any  pregnant  woman  any  medidne,  drug  or  sub-  produce  abottfe.. 
stance  whatsoever,  or  shall  use  or  employ  any  instrument  or 
means  whatsoever,  with  intent  thereby  to  procure  abortion  or  the 
miscarriage  of  any  such  woman,  unless  the  same  shall  have  been 
necessary  to  preserve  the  life  of  such  woman,  or  shall  have  been 
advised  by  a  physician  to  be  necessary  for  that  purpose,  shall, 
upon  conviction,  be  adjudged  guilty  of  a  misdemeanor,  and  pun- 
ished by  imprisonment  in  a  county  jail  not  exceeding  one  year, 
or  by  fine  not  exceeding  five  hundred  dollars,  or  by  both  such  fine 
and  imprisonment. 

Sec.  38.  Every  person  who  shall,  without  lawful  authority,  ^^JJJgJiJfVX- 
forcibly  seize  and  confine,  or  shall  inveigle,  decoy  or  kidnap  any 
other  person  with  intent.  First,  To  cause  such  person  to  be  sent 
or  taken  out  of  the  Territory,  or  to  be  secretly  confined  within  the 
same  against  his  will :  or,  Second,  To  cause  such  person  to  be 
sold  as  a  slave,  or  in  any  way  held  to  service  against  his  will, 
shall,  upon  conviction,  be  punished  by  confinement  and  hard 
labor,  not  less  than  five  nor  more  than  ten  years. 

Sec.  39.  Every  person  who  shall  kidnap,  or  forcibly  or  fraud-  Kidn«>FiM.6*iu, 
ulently  carry  or  decoy  out  of  this  Territory,  or  shall  sell,  or  in 
any  manner  transfer,  as  a  slave  or  servant,  any  free  person  or 
persons  entitled  to  freedom,  so  taken,  decoyed  or  kidnapped, 
knowing  such  person  to  be  free  or  entitled  to  freedom,„shall,  upoi^glc 
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conviction,  be  punished  by  confinement  and  hard  labor  for  a  term 
not  less  than  five  nor  more  than  ten  years. 

Sec.  40.  Every  offense  prohibited  in  either  of  the  last  two 
sections,  may  be  tried  in  the  county  through  which  the  person 
so  seized,  inveigled,  decoyed,  kidnapped  or  sold,  shall  have  been 
taken,  carried  or  brought. 
Jjjjj*»8'i!"         Sbc.  41.  Every  person  who  shall  maliciously,  forcibly  or  fraud- 
I?iSlli,*IS?.,*Jtt».  nlently  lead,  take  or  carry  away,  or  decoy,  or  entice  away  any 
**   **'       child  under  the  age  of  twelve  years,  with  intent  to  detain  or  con- 
ceal such  child  from  its  parent,  guardian,  or  other  person  having 
the  lawful  charge  of  such  child,  shall,  upon  conviction,  be  pun- 
ished by  confinement  and  hard  labor,  not  exceeding  five  years, 
or  imprisonment  in  the  county  jail,  not  less  than  six  months,  or 
by  fine,  not  less  than  five  hundred  dollars, 
''ffhiteitt?         Sec.  42.  If  any  father  or  mother  of  any  child,  or  any  person 
to  whom  such  child  shall  have  been  confided,  shall  expose  such 
child  in  a  street,  field  or  other  place,  with  intent  wholly  to  aban* 
don  it,  he  or  she  shall,  upon  conviction,  be  punished  by  confine- 
ment and  hard  labor  not  exceeding  five  years,  or  in  the  county 
jail,  not  less  than  six  months. 

Sec.  43.  Every  person  who  shall  set  fire  to  or  burn,  in  the 
night  time,  any  dwelling  house  in  which  there  shall  be  at  the  time 
some  human  being,  or  who  shall  wilfully  set  fire  to  or  burn,  in 
the  night  time,  any  boat  or  vessel  in  which  there  shall  be  at  the 
time  some  human  being,  shall,  upon  conviction,  be  adjudged 
guilty  of  arson  in  the  first  degree. 
wjAtibau  u  Sec.  44.  Every  house,  prison,  jail  or  other  edifice,  which  shall 
uag  hoiiM.  }^^YQ  been  usually  occupied  by  persons  lodging  therein  at  night, 
shall  be  deemed  a  dwelling  house  of  any  person  having  charge 
thereof,  or  so  lodging  therein ;  but  no  warehouse,  barn,  shed  or 
other  out  house,  shall  be  deemed  a  dwelling  house,  or  part  of  a 
dwelling  house,  within  the  meaning  of  this  or  the  last  section, 
unless  the  same  be  joined  to  or  immediately  connected  with,  and 
part  of  a  dwelling  house. 

KSiftili?  »r-      ^^^'  *^'  Every  person  who  shall  wilfully  set  fire  to  or  burn, 
SSJrl;.     '^**  in  the  day  time,  any  inhabited  dwelling  house,  boat  or  vessel, 
which,  if  done  in  the  night  time,  would  be  arson  in  the  first  de- 
gree, shall,  upon  conviction,  be  adjudged  guilty  of  arson  in  the 
second  degree. 

Sbg*  46.  Every  person  who  shall  wilfully  set  fire  to  or  burn,  in 
the  night  time,  any  shop,  warehouse,  ofiSce,  storehouse  or  other 
building,  not  being  the  subject  of  arson  in  the  first  degree,  but 


AfMn  Im  Ch«  ftnt 


aeUiagllMto 
iranhonw,  Ao., 
t  in  th«  •eo' 


Ch.   28.]  CRIMES   AND  PUNISHMBNTS.  289 

sdjoiniBg  to  or  within  the  curtilage  of  any  inhabited  dwelling 
house,  so  that  such  dwelling  house  shall  be  endangered  by  such 
firing,  shall,  upon  conviction,  be  adjudged  guilty  of  arson  in  the 
second  degree. 

Sbc.  47.  Every  person  who  shall  wilfully  set  fire  to  or  bum,  fjj^^f*  •{I^d,? 
in  the  night  time,  any  building,  in  which  shall  be  kept  or  deposited  ieJJdlfwrk^t. 
At  the  time,  any  records,  or  the  papers  of  any  public  officer,  shall,  ^''' 
oon  conviction,  be  adjudged  guilty  of  arson  in  the  second  degree. 

Sbc.  48.  Every  person  who  shall  wilfully  set  fire  to  or  bum,  AwMjinthethw 
in  the  day  time,  any  shop,  warehouse  or  oth^  building,  which, 
if  done  in  the  night  time,  would  be  arson  in  the  second  degree, 
shall,  on  conviction,  be  adjudged  guilty  of  arson  in  the  third 
degree. 

Sbc.  49.  Every  person  who  shall  wilfully  set  fire  to  or  burn,  setunsiiwtoot 
in  the  night  time,  any  house,  building,  bam,  stable,  boat  or  ves-  th^^nicht^t^m^ 
nel  of  another,  or  any  house  of  public  worship,  college,  academy  dl^.  *****"^ 
or  school  house,  or  building  used  as  such,  or  any  public  building 
belonging  to  the  United  States  or  this  Territory,   or  to  any 
county,  city,  town  or  village,  not  the  subject  of  arson  in  the  first 
or  second  degree,  shall,  on  conviction,  be  adjudged  guilty  of 
arson  in  the  third  degree. 

Seo.  50.  Every  person  who  shall  wilfully  set  fire  to  or  bum,  gJ^^Jg^JJJ^i^^ 
in  the  night  time,  any  brewery,  distillery,  grist  mill,  paper  mill,  ^n^n'^^oSS 
falling  mill,  saw  mill,  carding  machine  or  other  machinery  for 
manufacturing  purposes,  or  any  building  containing  the  same,  or 
erected  or  used  as  a  manufactory,  shall,  on  conviction,  be  ad- 
judged guilty  of  arson  in  the  third  degree. 

Sec.  51.  Every  person  who  shall  burn  any  building,  boat  or  5J,*iS*Jj£;,*' 
vessel,  or  any  goods,  warea  or  merchandise,  or  other  chattels,  SS^iJSonSi 
which  shall,  at  the  time,  be  insured  against  loss  or  damage  by  "^•^"^'••'^ 
fire,  with  intent  to  defraud  or  prejudice  the  insurer,  whether  the 
same  be  the  property  of  such  person  or  any  other,  shall  be,  upon 
conviction,  adjudged  guilty  of  arson  in  the  third  degree. 

Sec.  52.  Every  person  who  shall,  in  the  day  time,  wilfully  ^JShL?*^ 
set  fire  to  or  burn  any  dwelling  house  or  other  building,  or  any 
machine,  or  any  boat  or  vessel,  which,  if  done  in  the  nighttime, 
would  be  arson  in  the  third  degree,  shall,  upon  conviction,  be 
adjudged  guilty  of  arson  in  the  fourth  degree. 

Src.  58.  Every  person  who  shall,  in  the  day  or  night  time,  ^Ma«^fiMto 
wilfully  set  fire  to  or  bum  any  goods,  wares,  merchandise,  or  iVhttimVS^ 
other  chattels  of  another,  not  the  subject  of  arson  in  the  third  l2^7ovA*dol|^ 
degree,  or  any  stack  of  grain,  of  any  kind,  belonging  ; 
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or  any  grain,  grass  or  herbage,  growing  or  standing  in  the  field, 
or  any  nursery  or  orchard  of  fruit  trees,  or  any  fence  belonging 
to  another,  or  any  toll  bridge  or  other  public  bridge,  shall,  on 
conviction,  be  adjudged  guilty  of  arson  in  the  fourth  degree. 

Sec.  54.  Every  person  who  shall  be  convicted  of  any  degree 
pf  arson,  shall  be  punished,  by  confinement  to  hard  labor,  as  fol- 
lows :  First,  In  the  first  degree,  by  confinement  to  hard  labor, 
not  less  than  ten  years  nor  more  than  twenty- one  years: 
Second,  In  the  second  degree,  by  confinement  to  hard  labor,  not 
less  than  seven  nor  exceeding  ten  years:  Third,  In  the  third 
degree,  by  confinement  to  hard  labor,  not  less  than  five  nor  more 
than  seven  years :  Fourth,  In  the  fourth  degree,  by  confinement 
to  hard  labor,  not  more  than  four  years,  or  by  imprisonment  in 
the  county  jail,  not  less  than  six  months. 

Sec.  55.  Every  person  who  shall  be  convicted  of  breaking  into 
and  entering,  in  the  night  time,  the  dwelling  house  of  another, 
in  which  there  shall  be  at  the  time  some  human  being,  with  intent 
to  commit  some  felony,  or  any  larceny  therein,  either :  First, 
By  forcibly  bursting  or  breaking  the  wall  or  any  outer  door, 
window,  or  shutter  of  a  window  of  such  house,  or  the  lock  or  bolt 
of  such  door,  or  the  fastening  of  such  window  Or  shutter :  or. 
Second,  By  breaking,  in  any  other  manner,  being  armed  with 
some  dangerous  weapon,  or  with  the  assistance  and  aid  of  one  or 
more  confederates,  then  actually  present  aiding  and  assisting :  or, 
Third,  By  unlocking  an  outer  door,  by  means  of  false  keys  ox 
by  picking  the  lock  thereof,  shall  be  adjudged  guilty  of  burglary 
in  the  first  degree. 

Sec.  56.  Every  person  who  shall  be  convicted  of  breaking  into 
a  dwelling  house  in  the  day  time,  under  such  circumstances  aa 
would  have  constituted  the  crime  of  burglary  in  the  firsc  degree 
if  committed  in  the  night  time,  shall  be  deemed  guilty  of  burglary 
in  the  second  degree. 

Sec.  57.  Every  person  who  shall  be  convicted  of  breaking  into 
a  dwelling  house  in  the  night  time,  with  intent  to  commit  a  felony 
or  any  larceny,  but  under  such  circumstances  as  shall  not  consti- 
tute the  offence  of  burglary  in  the  first  degree,  shall  be  deemed 
guilty  of  burglary  in  the  second  degree. 

Sec.  58.  Every  person  who  shall  enter  into  the  dwelling  house 
of  another,  by  day  or  night,  in  such  manner  as  not  to  constitute 
any  burglary  as  hereinbefore  specified,  with  intent  to  commit  a 
felony  or  any  larceny,  or  being  in  the  dwelling  house  of  another^ 
shall  commit  a  felony  or  any  larceny,  and  shall,  in  the  night 
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time,  break  any  outer  door,  window  or  shutter  of  a  window,  or 
any  other  part  of  said  honse,  to  get  ont  of  the  same,  shall  be  ad- 
judged guilty  of  bnrglary  in  the  second  degree. 

Sbc.  59.  Every  person  who,  having  entered  the  dwelling  house  SS?ViS\l*II* 
of  another  in  the  night  time,  through  an  opon  outer  door  or  win-  ^tbuStl^'far 
dow,  or  olher  aperture  not  made  by  such  person,  shall  break  a{i      '^'^ 
inner  door  of  the  same  house  with  intent  to  commit  any  felony 
or  larceny,  shall  be  adjudged  guilty  of  burglary  in  the  second 


Sbo.  60.  Every  person  who,  being  admitted  into  any  dwelling  v!SSili;|u;«r 
house  with  the  consent  of  the  occupant  thereof,  or  who,  being  iSl'h!!^\^^' 
lawfully  in  such  house,  shall  in  the  night  time  break,  an  inner 
door  with  intent  to  commit  a  felony  or  larceny,  shall  be  adjudged 
guilty  of  burglary  in  the  second  degree. 

Sbc.  61.  No  building  shall  be  deemed  a  dwelling  house  or  any  J^nu7hlli?<nr 
part  of  a  dwelling  house,  within  the  meaning  of  the  foregoing  J^tSl'Irt!'*" 
provisions,  unless  the  same  be  joined  to,  immediately  connected 
with  and  a  part  of  a  dwelling  house. 

Sbc.  62.  Every  person  who  shall  be  convicted  of  breaking  and  J?^uin*?ttlS!S 
entering  in  the  night  time :  First,  Any  building  within  the  cur-  br^ulj^Ct^^^^ 
tilage  of  a  dwelling  house,  but  not  forming  a  part  thereof  :  or : 
Second,  Any  shop,  store,  booth,  tent,  warehouse  or  other  build- 
ing, or  any  boat  or  vessel,  in  which  there  shall  be  at  the  time, 
some  human  being,  or  any  goods,  wares  or  merchandise,  or  other 
valuable  thing  kept  or  deposited,  with  intent  to  steal  or  commit 
Any  felony  therein,  shall,  on  conviction,  be  adjudged  guilty  of 
burglary  in  the  second  degree. 

Sbc.  63.  Every  person  who  shall  be  convicted  of  breaking  and  BnrBiwyutwr* 
entering,  in  the  day  tiine,  any  dwelling-house  or  other  building, 
or  any  shop,  store,  booth,  tent,  boat  or  vessel,  under  such  circum- 
stances as  would  have  constituted  the  offense  of  burglary  in  the 
second  degree  if  committed  in  the  night  time,  shall  be  deemed 
guilty  of  burglary  in  the  third  degree. 

Sbc.  64.  The  breaking  out  of  any  dwelling  house,  or  the  JJJf/^'j;^ 
breaking  of  the  inner  door  thereof,  by  any  person  being  therein,  S^',y'  452!^ 
shall  not  be  deemed  such  breaking  a  dwelling  house  as  to  consti- 
tute burglary,  in  any  case  other  than  such  as  are  herein  particu- 
larly specified. 

Sbc.  65.  Every  person  who  shall  be  convicted  of  burglary,  PHmiAm«tf« 
shall  be  punished  by  confinement  and  hard  labor,  if  in  the  first 
degree,  not  less  than  ten  years  nor  more  than  twenty-one  years  ; 
if  in  the  second  degree,  not  less  than  five  nor  more  than,  ten    j 
years  ;  if  in  the  third  degree,  not  exceeding  five  years.^'^^^^^^8 
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susurruidiar.  Ssc.  66.  If  ail  J  pcrBOD,  Id  Committing  barglarj,  shall  aba 
SmfhowpS-  commit  a  larceny,  he  may  be  prosecuted  for  both  offenses  in  the 
^'^*^'  same  count,  or  in  separate  counts  of  the  same  indictment,  and,  oa 

conviction  of  such  burglary  and  larceny,  shall  be  punished  by 
confinement  and  hard  labor,  in  addition  to  the  punishment  herein- 
before prescribed  for  the  burglary,  not  exceeding  five  years. 
9MnjiJitni  Sbc.  67.  Evory  person  who  shall  be  convicted  of  feloniously 
taking  the  property  of  another  from  his  person  or  in  his  presence, 
and  against  his  will,  by  violence  to  his  person  or  by  putting  him 
in  fear  of  some  immediate  injury  to  his  person,  shall  be  adjudged 
guilty  of  robbery  in  the  first  degree. 
«oi»iMr7UMe-  Sec.  68.  Evcry  person  who  shall  be  convicted  of  feloniously 
****  taking  the  personal  property  of  another  in  his  presence,  or  from 
his  person,  which  shall  have  been  delivered  or  suffered  to  be  taken 
thi'ough  fear  of  some  injury  to  his  person  or  property,  or  to  the 
person  of  any  relative  or  member  of  his  family,  threatened  to  be 
inflicted  at  some  different  time,  which  fear  shall  have  been  pro- 
duced by  the  threats  of  the  person  so  receiving  or  taking  such 
property,  shall  be  adjudged  guilty  of  robbery  in  the  second  de- 
gree. 
jtoMtTjiaiuK  Sbc.  69.  If  any  person  shall,  either  verbally  or  by  a  written 
or  printed  communication,  accuse  or  threaten  to  accuse  another 
of  any  felony,  or  threaten  to  do  any  injury  to  the  person  or  prop- 
erty of  any  one,  with  a  view  or  intent  to  extort  or  gain  any  money 
or  property  of  any  description,  belonging  to  another,  and  shall, 
by  intimidating  him  with  said  accusation  or  threat,  extort  or  gain 
from  him  any  money  or  property,  every  such  offender  shall  be 
deemed  guilty  of  robbery  in  the  third  degree. 
««  Sec.  70.  Every  person  convicted  of  robbery  shall  be  punished 
by  confinement  and  hard  labor,  it  in  the  first  degree,  not  less  than 
ten  years  nor  more  than  twenty- one  years ;  if  in  the  second  degree, 
not  exceeding  ten  nor  less  than  five  years ;  if  in  the  third  degree, 
not  exceeding  five  years. 

vftMAteninc  let-  Sbc.  71.  Evcry  person  who  shall  knowingly  send  or  deliver, 
mS  ^''dSSSd  ^^  ^^^^^  make,  and,  for  the  purpose  of  being  delivered  or  sent, 
tih^SiVv^iA-  shall  part  with  the  possession  of  any  letter  or  writing,  with  or 
without  a  name  subscribed  thereto,  or  signed  with  a  fictitious 
name  or  with  any  letter,  mark  or  other  designation,  threatening 
therein  to  accuse  any  person  of  a  crime,  or  to  do  any  injury  to 
the  person  or  property  of  any  one,  with  a  view  or  intent  to  extort 
or  gain  any  money  or  property,  of  any  description,  belonging  to 
another,  shall,  on  conviction,  be  adjudged  guilty  of  an  attempt  to 


«4. 
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roby  and  shall  be  punished  by  confinement  and  hard  labor,  not  ex- 
ceeding five  years. 

Sbc.  72.  Every  person  who  shall  be  convicted  of  felonipusly  o«j*»w««74»- 
stealing,  taking  and  carrying  away  any  money,  goods,  rights  in 
aetion  or  other  personal  property  or  valaable  thing  whatsoever, 
of  the  value  of  twenty  dollars  or  more,  or  any  horse,  mare,  geld- 
ing, colt,  filly,  ass,  mule,  neat  cattle,  sheep  or  hog,  belonging  to 
another,  shall  be  deemed  guilty  of  grand  larceny. 

Sec.  73.  Persons  convicted  of  grand  larceny  shall  be^  punished  ^a'SSSinJ?' 
in  the  following  cases,  as  follows :  First,  For  stealing  a  horse, 
mare,  gelding,  colt,  filly,  mule  or  ass,  by  confinement  and  hard 
labor,  not  exceeding  seven  years :  Second,  In  all  cases  of  grand  « 

larceny,  except  as  provided  in  the  two  succeeding  sections,  by 
confinement  and  hard  labor,  not  exceeding  five  years. 

Sec.  74.  Every  person  who  shall  steal,  take,  and  carry  away  p«tty  uroenr, 
any  money  or  personal  property  or  efiects  of  another,  under  the 
value  of  twenty  dollars,  (not  being  the  subject  of  grand  larceny, 
without  regard  to  value,)  shall  be  deemed  guilty  of  petty  larceny, 
and,  on  conviction,  shall  be  punished  by  imprisonment  in  a  coun- 
ty jail,  not  exceeding  one  year,  or  by  fine,  not  exceeding  one  hun- 
dred dollars,  or  by  both  such  fine  and  imprisonment. 

Sec.  75.  If  any  larceny  be  committed  in  a  dwelling  house  or  JJ^JSJi*^,,^ 
m  any  boat  or  vessel,  or  by  stealing  from  the  person  in  the  night  ^^  p«*^^- 
time,  the  offender  may  be  punished  by  confinement  and  hard  labor, 
not  exceeding  seven  years. 

Sec.  76.  If  the  property  stolen  consists  of  any  bond,  cove-  wh»t  d«t««d  th. 
nant,  note,  bill  of  exchange,  draft,  order  or  receipt,  or  any  other  pft»S^«riti«t' 
evidence  of  debt,  or  of  any  public  security  issued  by  the  United 
States  or  this  Territory,"  or  of  any  instrument  whereby  any  de- 
mand, right  or  obligation  shall  be  assigned,  transferred,  created, 
increased,  released,  extinguished  or  diminished,  the  money  due 
thereon  or  secured  thereby,  and  remaining  unsatisfied,  which,  in 
any  event  or  contingency,  might  be  collected  thereon,  or  the  value 
of  the  property  transferred  or  affected,  as  the  case  may  be,  shall 
be  deemed  prima  facie  evidence  of  the  value  of  the  article 
stolen. 

Sec.  77.  If  any  person  mark  or  brand,  or  alter  the  mark  or  MukinK,utori«g 
brand  of  any  animal,,  the  subject  ot  larceny,  being  the  property  i^«^i*JiJSii*' 
of  another,  with  intent  to  steal  or  convert  the  same  to  his  own  iSS?''^'"*™*" 
use,  or  shall  wilfully  kill  such  animal  with  intent  to  steal  or  con- 
vert to  his  own  use  the  carcass  or  skin,  or  any  part  of  the  animal 
80  killed,  he  shall  be  adjudged  guilty  of  larceny,  and  punished 
in  the  same  manner  as  if  he  had  feloniously  stolen  such  anima^ale 
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bJiVun*  wiuVt        ^^^'  '^^*  ^^  ^"y  person  steal  6r  embezzle  any  will  of  real  or 
SrwtiiJpwpJSy  personal  property,  or  any  deed  or  other  instrument  of  writing, 
K^JJluh?/;     being  or  purporting  to  be  the  act  of  another,  by  which  any  right 
or  interest  in  real  or  personal  property  shall  be  or  purport  to  be 
assured,   transferred  or  conveyed,  or  in  any  way  changed  or  af- 
fected, shall  be  adjudged  guilty  of  grand  larceny,  without  refer- 
ence to  the  value  of  the  instrument  so  stolen  or  embezzled,  and 
shall  be  punished  by  confinement  and  hard  labor,  not  exceeding 
five  years,  or  in  the  county  jail,  not  less  than  six  months,  or  by 
fine,  not  exceeding  one  thousand  dollars  or  less  than  five  hundred 
dollars,  or  by  both  a  fine,  not  less  than  one  hundred  dollars,  and 
•  imprisonment  in  the  county  jail,  not  less  than  three  months. 

8to4iingor«m.         Seo.  79.  Whocvcr  shall  be  convicted  of  having  stolen  and  car- 
luAin^'j^pw^    ^^^^  ^^*y  ^^  embezzled,  any   record,  paper  or  proceeding  of  a 
J2^'hSi*5SJ!.""  court  of  justice,  filed  or  deposited  with  any  clerk  or  oflScerof  such 
court,  or  any  paper,  document  or  record,  filed  or  deposited  in 
any  public  office  or  with  any  judicial  ofiicer,  shall  be  adjudged 
guilty  of  grand  larceny,  without  reference  to  the  value  of  the  re- 
cord, paper,  document  or  proceeding  so  stolen  or  embezzled,  and 
shall  be  punished  by  confinement  and  hard  labor,  not  exceeding 
five  years,  or  in  a  county  jail,  not  less  than  six  naonths,  or  by  fine, 
not  less  than  five  hundred  dollars,  or  by  both  a  fine,  not  less  than 
one  hundred  dollars,  and  imprisonment  in  the  county  jail,  not  less 
than  three  months. 
oAMnhftTinf         Sec.  80.  Every  officer  or  other  person  having  the  custody  of 
^^jIeI^T^  ^^y  record,  paper,  document  or  proceeding,  or  any  will,  deed  or 
Mm«,how  pun-    Q^\^Qj  writing,  specified  in  either  of  the   last  two  sections,  who 
shall  fraudulently  take  away,  withdraw  or  destroy,  any  such  re* 
cord,  paper,  document,  proceeding,  will,  deed  or  instrument  of 
writing,  filed  or  deposited  with  him  or  left  in  his  custody,  shall, 
upon  conviction,  be  punished  by  confinement  and  hard  labor,  not 
exceeding  five  years. 
seTering  pTodnee,      Sbc.  81.  If  auy  pcrsou  shall  sever,  from  the  soil  of  another, 
£d;oon7iiiinrte  any  produce  growing  thereon,  of  the  value  of  more  than  five  dol- 
•und  imeny.     lars,  or  shall  sever,  from  any  building  or  from  any  gate,  fence  or 
other  railing  or  enclosure,  or  any  part  thereof,  or  any  material 
of  which  it  is  composed,  of   the  like  value,  and  shall  take  and 
convert  the  same  to  his  own  use,  with  the  intent  to  steal  the  same, 
he  shall  be  deemed  guilty  of  larceny  in  the  same  manner  and  of 
the  same  degree,  as  if  the  articles  so  taken  had  been  severed  al 
some  different  and  previoiis  time* 
te^  Sbc.  82.  If  any  clerk,  apprentice  or  servant  of  any  private 

person  or  of  any  co-partnership,  (except  clerks,  apprentices  and 
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iervants  within  the  age  of  sixteen  years,)  or  if  any  officer,  agent,  B»b«i.iiDK  by 
Clerk  or  servant  of  any  incorporated  company,  or  any  person  •*'n"iiJ;^'-  ^^ 
employed  in  any  such  capacity,  shall  embezzle  or  convert  to  his 
own  use,  or  shall  take,  make  way  with,  or  secrete,  with  intent  to 
embezzle  or  convert  to  his  own  use,  without  the  assent  of  his 
master  or  employer,  any  money,  goods,  rights  in  action,  or 
valuable  security  or  effects  whatsoever,  belonging  to  any  person, 
which  shall  have  come  into  hie  possession  or  under  his  care,  by 
virtue  of  such  employment  or  office,  he  shall,  upon  conviction,  be 
punished  in  the  manner  prescribed  by  law  for  stealing  property  of 
the  kind  or  value  of  the  articles  so  embezzled,  taken  or  secreted. 

Seo.  83.  Every  embezzlement  of  any  evidence  of  debt,  nego-  Emb«tti«»eat  ot 
tiable  by  delivery  only,  and  actually  executed  by  the  master  or  S^'J'r^^^jJl  *^  J^, 
employer  of  such  clerk,  agent,  officer  or  servant,  but  not  delivered  ***•"'"*• 
or  issued  as  a  valid  instrument,  shall  be  deemed  an  offense  within 
the  meaning  of  the  last  preceding  section,  and  punished  accord- 
ingly. 

Sec.  84.  If  any  carrier  or  other  bailee  shall  embezzle  or  con-  Embe»iement  bj 

"  earrttni  or  othar 

vert  to  his  own  use,  or  make  way  with  or  secrete,  with  intent  to  \i^'  ^«^  p'*- 
embezzle  or  convert  to  his  own  use,  any  money,  goods,  rights  in 
action,  property  or  valuable  security,  or  other  effects,  which  shall 
have  been  delivered  to  him,  or  shall  have  come  into  his  possession 
or  under  his  care  as  such  bailee,  although  he  shall  not  break  any 
trunk,  package,  box  or  other  thing  in  which  he  received  them,  he 
shall,  upon  conviction,  be  adjudged  guilty  of  larceny,  and  pun- 
ished in  the  manner  prescribed  by  law  for  stealing  property  of 
the  nature  or  value  of  the  articles  so  embezzled,  taken  or  secreted. 

Sec.  85.  If  any  tenant  or  lodger  shall  take  away,  with  intent  EmuiiumMt  bj 

^  tcoant  or  lodgor, 

to  embezzle,  steal  or  purloin,  any  bedding,  furniture,  goods  or  ^^  paaiih**. 
chattels,  or  fixture,  which,  by  contract,  was  let  to  him,  to  be  used 
by  him  in  or  with  any  house,  apartment,  room  or  lodging,  whether 
the  contract  for  letting  shall  have  been  made  by  such  person  or 
by  any  person  on  his  behalf,  he  shall  bo  adjudged  guilty  of  lar- 
ceny, and  punished  in  the  same  manner  prescribed  by  law  for 
stealing  property  of  the  value  of  the  articles  so  stolen,  purloined 
or  embezzled. 

Sec.  86.  Every  person  who  shall  buy  or  in  any  way  receive  BajinjOTitjeiT- 
«ny  goods,  money,  rights  in  action,  personal  property,  or  any  £vj55ShJiy' 
valuable  security  or  effects  whatsoever,  that  shall  have  been  em- 
bezzled, taken  or  secreted,  contrary  to  the  provisions  of  the  last 
four  sections,  or  that  shall  have  been  stolen  from  another,  knowing 
the  same  to  have  been  so  embezzled,  taken  or  secreted,  or  stolen, 
•hall,  upon  conviction,  be  punished  in  the  same  manner  and  to  the 
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same  extent  as  for  the  stealing  the  money,  property  or  other  thing 
so  bought  or  received. 
^^IxniinlSSXi      ^®^'  ^'^'  ^^  *°y  indictment,  for  any  offense  specified  in  the  last 
pj  insaidoffenM.  gecfcion,  it  shall  not  be  necessary  to  aver,  nor  on  the  trial  thereof 
to  prove,  that  the  principal  who  embezzled,  took,  secreted  or 
stole  such  property,  has  been  convicted, 
obuijing  inon«y      Sbc.  88.  Evory  person  who,  with  intent  to  cheat  or  defraud 
another,  shall,  designedly,  by  color  of  any  false  token  or  writing, 
or  by  any  other  false  pretence,  obtain  the  signature  of  any  person 
to  any  written  instrument,  or  obtain  from  any  person  any  money, 
personal  property,  right  in  action,  or  other  valuable  thing  or 
pottUhnMt.       effects  whatsoever,  upon  conviction  thereof,  shall  be  punished  in 
the  same  manner  and  to  the  same  extent  as  for  feloniously  steal- 
ing the  money,  property  or  thing  so  obtained. 
FaniBhBeiit  in-       Sbo.  89.  If  the  falso  token,  by  which  any  signature,  money, 
faiM  tok«a^B»  property,  right  in  action  or  other  thing  shall  be  obtained,  as 
K2d'"?*»  ult  specified  in  the  last  section,  be  a  promissory  note,  bill  of  exchange, 


false  tokens  or 
pretaaeM. 


mot  in  oxietoBoo. 


check  or  evidence  of  debt,  purporting  to  have  been  made  or  issued 
by  or  under  authority  of  any  banking  company  or  corporation 
not  in  existence,  the  person  convicted  of  such  cheat  may  be  pun* 
ished  by  confinement  and  hard  labor  not  exceeding  seven  years. 
Dofendaafc  la  la-      Sec.  90.  If,  upou  thc  trial  of  anv  person  indicted  for  aiiy 

dlotment  under  ,  */     t  •r 

m^  *bJ*co1??iiSd  <^ff*c^se  prohibited  in  the  last  two  sections,  it  shall  be  proved  that 
of  larcenr^         ho  obtained  the  property  or  other  thing  in  question,  in  such  man- 
ner as  to  amount  in  law  to  a  larceny,  he  shall  not,  by  reason 
thereof,  be  entitled  to  an  acquittal,  but  he  shall  be  convicted  and 
punished  as  if  the  offense  had  been  proved  as  charged. 
Money  obtained        Sec.  91.  Evcry  pcrsoH  who  shall  falsely  represent  or  personate 
ai[o£?'dMm'^    another,  and,  in  such  assumed  character,  shall  receive  any  money, 
goods,  rights  in  action,  or  property  or  effects  of  any  description, 
belonging  or  intended  to  be  delivered  to  the  individual  so  person- 
ated, shall,  upon  conviction,  be  punished  in  the  same  manner  and 
to  the  same  extent,  as  for  feloniously  stealing  the  money,  property 
or  other  thing  so  received. 

Parties  and  pri-  Sec  92.  Evory  porson  who,  being  a  party  to  any  conveyance 
IolTeTaSSer»iw  Or  assigumcut  of  any  estate  or  interest  in  real  estate,  goods  or 
things  in  action,  of  any  rents  or  profits  issued  therefrom,  or  to 
any  charge  upon  such  estate,  interest,  rents  or  profits,  made  or 
created,  with' intent  to  defraud  prior  or  subsequent  purchasers,  or 
to  hinder,  delay  or  defraud  creditors  or  other  persons,  and  every 
person  being  privy  to  or  knowing  of  any  such  conveyance,  assign- 
ment or  charge,  who  shall  willingly  put  the  same  in  use,  as  having 
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been  made  in  good  faith,  shaU,  upon  convictioOy  be  adjudged 
guilty  of  a  misdemeanor. 

Sbg.  98.  Every  person  who  shall  make,  execute  or  deliver  any  Eze««ttBt  •'«•». 
deed  or  writing  for  the  oonveyanee  or  assurance  of  any  lands,  J^^Jf^  Th^AnK 
tenements  or  hereditaments,  goods  or  chattels,  which  he  had  pre*  ^  ■•mmmmt. 
viously,by  deed  of  writing,  sold,  conveyed,  mortgaged  or  assured^ 
or  covenanted  to  convey  or  assure  to  any  other  person,  such  first 
deed  being  outstanding  and  in  force,  and  shall  not,  in  such  second 
deed  or  writing,  recite  or  describe  such  former  deed  or  writing, 
or  the  substance  thereof,  with  intent  to  defraud,  and  every  person 
who  shall  knowingly  take  or  receive  such  second  deed  or  writings 
shall,  on  conviction,  be  adjudged  guilty  of  a  misdemeanor. 

Sbc.  94.  If  any  person  shall  unlawfully  and  maliciously  des*<  xaiieionsiy  4^ 
troy  or  injure  any  boat  or  vessel,  or  any  engine  or  machinery  for  i'^fli^J'^ 


propelling  the  same,  whether  the  same  be  completed  or  in  an  un-  t^he>^ii^iiM. 


finished  state,  or  shall  unlawfully  or  maliciously  cast  away  or 
struid,  or  in  anywise  injure  any  boat  or  vessel,  wil^  intent  thereby 
to  injure  or  prejudice  any  owner  or  part  owner  of  such  boat  or 
Teasel,  or  of  any  goods  on  board  the  same,  or  the  insurer  of  such 
boat  or  vessel,  of  on  the  freight  thereof,  or  upon  any  goods  on 
board  the  same,  the  person  so  offending  shall  be  punished  by 
confinement  and  hard  labor  not  exceeding  seven  years. 

Sbo.  95.  Every  person  who  shall  wilfully  administer  any  poison  AdaiaiftwiM  •t 
to  any  domestic  animal,  or  shall  maliciously  expose  any  poison*  tiVSSl  fSSX^ 
ous  substance,  with  intent  that  the  same  shall  be  taken  or  swal- 
lowed by  any  domestic  animal,  shall,  upon  conviction,  be  pun- 
ished  by  confinement  and  hard  labor,  not  exceeding  three  years, 
or  in  the  county  jail,  not  less  than  twelve  months,  or  by  fine,  not 
exceeding  one  thousand  dollars,  or  by  both  a  fine  and  imprison* 
ment. 

Sbc.  96.  If  atiy  person  shall  wilfully  and  maliciously  kill,  v«iiei«uij  kut. 
maim  or  wound  any  domestic  animal  of  another,  he  shall,  on  >»•▼  vnuh»i. 
conviction,  be  punished  as  in  the  next  preceding  section  is  pro- 
vided. 

Ssc.  97.  Every  person  who  shall  wilfully,  unlswfally  and  mali-  Miuoiowtna^M 
ciously  break,  destroy  or  injure  the  door  or  window  of  any  dwel-  ^••fj^^'y''^ 
ling  house,  shop,  store  or  other  house  or  building,  or  sever  thare-  "^ 
from  or  from  any  gate,  fence  or  enclosure,  or  any  part  thereof, 
any  material  of  which  it  is  formed,  or  sever  from  the  freehold 
any  produce  thereof  or  anything  attached  thereto,  or  shall  puU 
down,  injure  or  destroy  any  gate,  post,  railing  or  fence  or  any 
part  thereof,  or  cut  down,  lop,  girdle  or  otherwise  injure  or  des- 
troy any  fruit  or  ornamental  or  shade  tree,  being  the  property  of 
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another,  shall ,  on  conviction,  be  adjudged  guilty  of  a  misde- 
meanor. 
ifiii«i««8dM.         Sbc.  98.  Every  person  who  shall  wilfully  and  maliciously  bumi 
jjJJj^j}«2J2;^  injure  or  destroy  any  pile  or  raft  of  wood,  plank,  boards  or  other 
•MifldtoMMM.    imnber^  or  any  part  thereof,  or  cut  loose  or  set  adrift  any  such 
raft  or  part  thereoE,  or  shall  cut,  break,  injure,  sink,  or  set 
adrift  any  boat,  canoe,  skiff  or  other  vessel,  being  the  property 
of  another,  shall  be  adjudged  guilty  of  a  misdemeanor. 
5*lLm"*iu"'      Sec.  99.  Every  person  who  shall  wilfully  and  maliciously  cut 
£med»*]£'i<u.    down,  injure,  break  or  destroy  any  bridge  or  mill-dam,  or  other 
dam  erected  to  create  hydraulic  power,  or  any  embankment 
necessary  to  support  such  dam,  or  shall  wilfully  or  maliciously 
make  or  cause  to  be  made  any  aperture  in  such  dam  or  embank- 
ment, with  intent  to  destroy  or  injure  the  same,  shall  be  adjudged 
guilty  of  a  misdemeanor. 
SS^'iffdilikj      S*^'  ^^^'  Every  person  who  shall  wilfully  and  maliciously 
•  »*«*««»wr.    either.  First,  Remove  any  monument  of  stone  or  other  durable 
material,  created  for  the  purpose  of  designating  the  comer  or  any 
other  point  in  the  boundary  of  any  lot  or  tract  of  land,  or  of  the 
Territory,  or  any  legal  subdivision  thereof :  or,'  Second,  Deface 
or  alter  the  marks  upon  any  tree,  post  or  other  monument,  made 
for  the  purpose  of  designating  any  point  in  such  boundary :  or. 
Third,  Gut  down  or  remove  any  tree  upon  which  any  such  marks 
shall  be  made  for  such  purpose,  with  intent  to  destroy  such 
marks,  shall,  upon  conviction,  be  adjudged  guilty  of  a  misde- 
meanor. 
Sl5ta*mi2  ***"      S*^'  ^^^*  E^^^y  person  who   shall  wilfully   or   maliciously 
SSSStw.*'*"**'  break,  or  destroy,  or  remove  any  mile  post,  mile  stone,  or  any 
guide  board,  erected  by  authority  of  law,  on  any  public  high- 
way or  turnpike  road,  or  shall  wilfully  and  maliciously  deface 
or  alter  any  such  inscription,  on  any  such  post,  stone  or  board, 
shall  be  deemed  guilty  of  a  misdemeanor. 
SiiMdiuiiM  S^^*  ^^^*  Every  punishment  and  forfeiture  imposed  on  any 

person  maliciously  committing  any  offence  prohibited  by  the  pro- 
visions of  either  of  the  last  eight  preceding  sections,  shall  equally 
apply  and  be  in  force,  whether  ^e  offense  shall  be  committed 
from  malice  conceived  against  the  owner  of  the  property,  in  re- 
spect to  which  it  shall  be  committed,  or  otherwise. 
MiadaoMmoN,  Ssc.  103.  Evcry  person  who  shall  be  convicted  of  a  misde- 
meanor, as  prohibited  by  this  act,  the  punishment  for  which  iB 
not  hereinbefore  prescribed,  shall  be  punished  by  imprisonment 
in  a  county  jail  not  exceeding  one  year,  or  by  fine  not  exceeding 
five  hundred  dollars,  or  by  both  such  fine  and  imprisonment. 
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Sec.  104.  Every  person  who  shall  forge  counterfeit  or  falsely  fjjf25m**^ 
alter,  or  cause  or  procure  to  be  forged,  counterfeited  or  falsely 
altered:  First,  Any  will  of  real  or  personal  property,  or  any  deed 
or  other  instrument,  being  or  purporting  to  be  the  act  of  an- 
other, by  which  any  right  or  interest  in  real  property  shall  be 
or  purport  to  be  transferred,  or  in  any  way  changed  or  affected  : 
or,  Second,  Any  certificate  of  the  acknowledgment  or  proof  of 
any  deed  or  other  instrument,  which  by  law  may  be  recorded, 
made  or  purporting  to  have  been  made  by  any  court  or  officer  duly 
authorized  to  make  such  certificate  or  indorsement :  or.  Third, 
Any  certificate  of  the  proof  of  any  will  of  real  or  personal 
property,  which  by  law  may  be  recorded,  made  or  purporting  to 
have  been  made  by  any/  officer  authorized  to  make  such  certifi- 
cate ;  or,  Fourth,  Any  certificate  or  endorsement  of  the  filing  or 
recording  any  such  will,  deed  or  other  instrument,  which  by  law 
may  be  recorded,  or  purporting  to  have  been  made  by  any  officer 
audiorized  to  make  such  certificate  or  indorsement,  with  intent 
to  defraud,  shall,  on  conviction,  be  adjudged  guilty  of  forgery 
in  the  first  degree. 

Sec.  105.  Every  person  who  shall  forge,  counterfeit  or  falsely  Aw^!«oM^»eu,  ^ 
alter,  or  cause  or  procure  to  be  forged,  counterfeited  or  falsely  SSJilS.*^*"* 
altered  :  First,  Any  warrant,  order,  bill,  certificate  or  other  pub- 
lic security,  issued  or  purporting  to  have  been  issued  under  the 
authority  of  this  Territory,  by  virtue  of  any  law  thereof,  by  which 
the  payment  of  any  money,  absolutely  or  upon  a  contingency, 
shall  be  promised,  or  the  receipt  of  any  money,  goods  or  valuable 
thing  shall  be  acknowledged,  or  which  shall  be  or  purport  to  be 
receivable  in  payment  of  the  Territory :  or,  Second,  Any  certifi- 
cate of  any  share  or  interest  in  any  public  stock,  created  by  vir- 
tue of  any  law  of  this  Territory,  issued  or  purporting  to  have 
been  issued  by  any  public  officer,  or  any  bond  or  other  evidence 
of  any  debt  of  this  Territory,  either  absolute  or  contingent,  made 
or  issued,  or  purporting  to  have  been  made  or  issued  by  any  pub- 
lic officer :  or.  Third,  Any  indorsement,  assignment  or  other  in- 
strument, transferring  or  purporting  to  transfer  the  right  or  iui- 
terest  of  any  holder  of  such  warrant,  order,  bill,  certificate, 
public  security,  certificate  of  stock,  bond,  evidence  of  debt  or 
liability,  or  any  person  entitled  to  such  right  or  interest,  with 
intent  to  defraud  this  Territory,  or  any  public  officer  thereof,  or 
any  other  person,  shall,  on  conviction,  bo  adjudged  guilty  of 
forgery  in  the  first  degree. 

Sbo.  106.  Every  person  who  shall  forge  or  counterfeit,  or  fo*!55l%S^im 

^  ij  ^  Moond  d«irt«. 

•*■*  ,  Digitized  by  VjO' 


250  CRIMBS  AND   PUNISlIMEN'PB.  [Ch.  28. 

cause  or  procure  to  be  forged  or  counterfeited,  the  seal  of  this 
Territory,  the  seal  of  any  court  of  record,  or  the  seal  of  any  pub- 
lic office  authorized  by  law,  the  seal  of  any  officer  by  law  entitled 
to  have  and  use  an  official  seal,  or  the  seal  of  any  body  corporate, 
duly  incorporated  by  or  under  the  laws  of  this  Territory,  or  who 
shall  make,  or  forge,  or  counterfeit  any  impression  purporting  to 
be  the  impression  of  any  such  seal,  with  intent  to  defraud,  shall, 
upon  conviction,  be  adjudged  guilty  of  forgery  in  the  second 
degree. 

«dJrturlSrtor*g.      Sbo.  107.  Every  person  who,  with  intent  to  defraud,  shall 
j^tuMooadd*.  j^iggiy  alter,  destroy,  corrupt  or  falsify,  or  procure  to  be  falsely 
altered,  destroyed,  corrupted  or  falsified  :  First,  Any  record  of 
any  will,  conveyance  or  other  instrument,  the  record  or  the  copy 
of  the  record  of  which,  by  law,  shall  be  evidence  :   or,  Second, 
Any  record  of  any  judgment  or  decree  in  any  court  of  record :  or, 
Third,  The  return  of  any  officer,  court  or  tribunal  to  any  order, 
writ  or  process  of  any  court,  shall,  upon  conviction,  be  adjudged 
guilty  of  forgery  in  the  second  degree. 
Aifcjrinjejjriei        Sbc.  108.  Evcry  porsou  who  shall  falsely  make,  forge  or  alter, 
iBMooBddeciM.  or  cause  or  procure  to  be  falsely  made,  forged  or  altered,  any 
entry  in  any  book  of  records,  or  any  instrument  purporting  to  be 
any  record  or  return,  specified  in  the  last  section,  with  intent  to 
defraud,  shall,  upon  conviction,  be  adjudged  guilty  of  forgery  in 
the  second  degree. 
Mjwng  fjiiiM»er-      Sbg.  109.  K  any  person  authorized  to  take  the  proof  or  ac- 
diiT,^jS!!fo?J«r'j  knowledgement  of  any  conveyance  of  real  estate,  or  of  any  in- 
iiimoiidd»sr«».  g^;,Timgu^  which  by  law  may  be  recorded,  shall  either:  First,  Will- 
fully certify  that  any  such  conveyance  or  instrument  was  acknowl- 
edged by  any  party  thereto,  when,  in  truth,  no  such  acknowl- 
edgment was  made :  or.  Second,  Willfully  certify  that  any  con- 
veyance or  instrument  was  proved,  when,  in  fact,  no  such  proof 
was  made :  or.  Third,  Willfully  certify  falsely  in  any  material 
matter  contained  in  any  certificate,  being  or  purporting  to  be  a 
certificate  of  the  acknowledgment  or  proof  of  any  such  convey- 
ance or  instrument,  shall,  upon  conviction,  be  adjudged  guilty  of 
forgery  in  the  second  degree. 

Sin"  fJw^ftt  ^^^'  ^^^'  ^^^U  person  who  shall  counterfeit,  or  cause  or  pro- 
cure to  be  counterfeited,  any  gold  or  silver  coin,  at  the  time  cur- 
rent within  this  Territory,  by  law  or  usage,  or  in  actual  use  or 
circulation  within  this  Territory,  or  shall  make  or  cause  to  be 
made  any  false  or  counterfeit  coin,  in  imitation  or  similitude  of 
any  gold  or  silver  coin  so  current,  or  in  actual  use  or  circulation 
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within  this  Territory,  shall,  on  conyiction,  be  adjudged  guilty  of 
forgery  in  the  second  degree. 

Seo.  111.  Every  person  who  shall  forge  or  counterfeit,  or  JJ5yj*;j*e***S* 
falsely  make  or  alter,  or  cause  or  procure  to  be  forged,  counter-  ■•«<>»* '*««^- 
feited,  or  falsely  made  or  altered  :  First,  Any  promissory  note, 
bill  of  exchange,  draft,  check,  certificate  of  deposit,  or  other  e?i- 
dence  of  debt,  being  or  purporting  to  be  made  or  issued  by  any 
bank,  incorporated  under  the  laws  of  the  United  States  or  this 
Territory,  or  of  any  other  Territory,  State,  government  or  coun- 
try :  or.  Second,  Any  order  or  check,  being  or  purporting  to  be 
drawn  on  any  such  incorporated  bank,  or  any  cashier  thereof,  by 
any  other  person,  company  or  corporation,  shall,  upon  convic- 
tion, be  adjudged  guilty  of  forgery  in  the  second  degree. 


Sec.  112.  Every  person  who  shall  sell,  exchange  or  deliver,  or  mume  »«d  «- 
Fer  to  sell,  exchange  or  deliver,  or  receive  upon  a  sale,  exchange  f<!i5Jj^*ii"'Joi*l 


In- 

offer  to  sell,  exchange  or  deliver,  or  receive  upon  a  sale,  exchange  f<!!5Jj^*ii''.«ooi« 
or  delivery,  for  any  consideration,  any  falsely  made,  altered,  ***"*' 
forged  of  counterfeited  note,  check,  bill,  draft,  or  other  instru- 
ment, the  falsely  making,  altering,  forging  or  counterfeiting  of 
which  is,  by  the  last  section,  declared  to  be  an  offense,  knowing 
the  same  to  be  falsely  made,  altered,  forged  or  counterfeited, 
with  the  intent  to  have  the  same  altered  or  passed,  shall  be  ad- 
judged guilty  of  forgery  in  fbe  second  degree. 

Skc.  113.  Every  person  who  shall  bring  into  this  Territory,  or  T2?/£^,«*hw- 
have  in  his  possession  or  custody,  any  falsely  made,  altered,  IwhnSi'w wit 
forged  or  counterfeited  note,  bill,  check,  draft  or  other  instru-  *«8"«^ 
ment,  the  falsely  making,  altering,  forging  or  counterfeiting  of 
which  is,  by  the  one  hundred  and  eleventh  section  of  this  act,  de- 
clared to  be  an  offense,  knowing  the  same  to  be  falsely  made, 
altered,  forged  or  counterfeited,  with  the  intent  to  utter,  pass, 
sell  or  exchange  the  same,  as  true  or  false,  or  to  cause  the  same 
to  be  passed,  uttered,  sold  or  exchanged,  with  intent  to  defraud, 
shall,  on  conviction,  be  adjudged  guilty  of  forgery  in  the  second 
degree. 

Seo.  114.  Every  person  who  shall  either  :  First,  Make  or  en-  Sj'ffanSSSi*^*' 
grave,  or  cause  or  procure,  to  be  made  or  engraved,  any  plate,  in  Jwry  u'swin* 
the  form  or  similitade  of  any  promissory  note,  bill  of  exchange, 
draft,  or  order,  check,  certificate  of  deposit,  or  other  evidence  of 
debt,  issued  by  any  incorporated  bank  in  this  Territory,  or  by  any 
bank  incorporated  under  Ihe  laws  of  the  United  States,  or  of  any 
State  or  Territoi-y  thereof,  or  under  the  laws  of  any  foreign  coun- 
try or  government,  without  the  authority  of  such  bank  :  or,  Sec- 
ond, Have  or  keep  in  his  custody  or  possession  any  such  plate. 
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without  the  authority  of  such  bank,  with  the  intent  of  using  or 
having  the  same  used  for  the  purpose  of  taking  therefrom  any 
impression  to  be  passed,  sold  or  uttered:  or,  Third,  Make  or 
cause  to  be  made,  or  have  or  keep  in  his  custody  or  possession, 
any  plate,  upon  which  shall  be  engraved  any  figures  or  words  in- 
tended or  adapted  to,  or  which  may  be  used  for  the  purpose  of  , 
falsely  altering  any  evidence  of  debt,  issued  by  any  such  incor- 
porated bank,  with  the  intent  of  using  or  having  the  same  used 
for  that  purpose :  or,  Fourth,  Make  or  cause  to  be  made,  or  have 
or  keep  in  his  custody  or  possession,  without  the  authority  of  such 
bank,  any  impression  taken  from  any  such  plate,  with  the  intent 
to  fill  up  and  complete,  or  to  have  the  same  filled  up  and  com- 
pleted, or  sold,  passed  or  uttered,  shall,  upon  conviction,  be  ad- 
judged guilty  of  forgery  in  the  second  degree. 
JdiTiFmiuSdr"  ^^^'  ^^^'  ^^^U  pl*^^®  specified  in  the  last  section  shall  bo 
fl^fMaiM  biiu.  deemed  to  be  in  the  form  and  similitude  of  the  genuine  instru- 
ment, in  either  of  the  following  cases :  First,  When  th«  engrav- 
ing on  such  plate,  or  any  impression  therefrom,  resembles  and 
conforms  to  such  parts  of  the  genuine  instrument  as  are  en- 
graved :  or.  Second,  Where  such  plate  shall  be  partly  finished, 
and  the  part  so  finished,  or  any  impression  therefrom,  resembles 
and  conforms  to  similar  parts  of  the  genuine  instrument. 
SJjftlry/hiiing  ^Ec.  116.  Evcry  person  who  shall  bring  into  this  Territory,  or 
JfiBSVoiSe"  have  in  his  custody  or  possession,  any  counterfeit  or  imitation  of 
iumrili^S!^  any  gold  or  silver  coin,  the  counterfeiting  of  which  is  hereinbe- 
fore declared  to  be  an  offense,  knowing  the  same  to  be  counter- 
feited, with  intent  to  defraud  or  injure,  by  uttering  the  same  as 
true  or  false,  or  by  causing  the  same  to  be  uttered,  shall,  upon 
conviciion,  be  adjudged  guilty  of  forgery  in  the  third  degree. 
S5t"w  dSveJffi  S^^-  11''^  •  Every  person  who  shall  sell,  exchange  or  deliver, 
*r?k£!4de^'«£!'^  or  offer  to  sell,  exchange  or  deliver,  or  receive  upon  any  sale,  ex-- 
change  or  delivery,  any  such  counterfeit  or  imitation  of  any  gold 
or  silver  coin,  specified  in  the  last  section,  knowing  the  same  to 
be  counterfeited,  with  the  intent  to  have  the  same  uttered  or 
passed,  shall  be  adjudged  guilty  of  forgery  in  the  third  degree. 
£?.*'{Kl!to'!fof       S^^-  ^^^"  Every  person  who,  with  intent  to  injure  or  defraud, 


«  eompctcut 
Mvrfe,  forgerv 


fl«w?,7oSery  in  shall  falscly  make,  alter,  forge  or  counterfeit  any  instrument  or 


writing,  being  or  purporting  to  be  any  process  issued  by  any 
competent  court,  or  magistrate,  or  officer,  or  any  pleading  or 
proceeding,  filed  or  entered  in  any  court  of  law  or  equity,  or  any 
certificate,  order  or  allowance,  by  any  competent  court  or  ofiicer, 
or  any  license  or  authority,  authorized  by  any  statute,  shall,  on 
conviction,  be  adjudged  guilty  of  forgery  in  the  thir^.  degree. 
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Si5C.  119.  Every  person  who,  with  intent  to  injure  or  defraud,  fn.";J;'i'nt*l3J,^. 
shall  falsely  make,  alter,  forgo  or  counterfeit  any  instrument  or  mifndl!f?rIS^t 
writing,  being  or  purporting  to  be  the  act  of  another,  by  which  *"'^  ****^' 
any  pecuniary  demand  or  obligation  shall  be  or  purport  to  be 
transferred,  created,  increased,  discharged  or  diminished,  or  by 
which  any  rights  or  property  whatsoever  shall  be  or  purport  to  be 
transferred,  conveyed,  discharged,  increased,  or  in  any  manner 
affected,  the  falsely  making,  altering,  forging  or  counterfeiting 
of  which  is  not  hereinbefore  declared  to  be  a  forgery  in  some 
other  degree,  shall,  on  conviction,  be  adjudged  guilty  of  forgery 
in  the  third  degree. 

S£d.  120.  Every  person  who,  with  intent  to  defraud,  shall  FnueentriMU 

^     *■  ^  '  books  of  o«rtal» 

make  any  false  enti-ies,  or  shall  falsely  alter  any  entry  made  in  l^i^^f^i^ 
a  book  of  accounts  kept  in  the  office  of  the  auditor  of  public  ac-  ***"*• 
counts,  or  in  the  oflSce  of  the  Territorial  treasurer,  or  of  any 
county  treasurer,  or  of  the  treasurer  of  any  township  or  incorpor- 
ated city  or  town,  by  which  any  demand  or  obligation,  claim, 
right  or  interest,  either  against  or  in  favor  of  this  Territory,  or 
any  county,  township,  or  incorporated  city  or  town,  or  any  indi- 
vidual, shall  be  or  shall  purport  to  be  created,  increased,  dis- 
charged, diminished,  or  in  any  manner  affected,  shall,  upon  con- 
viction, be  adjudged  guilty  of  forgery  in  the  third  degree. 

Sec.  121.  Every  person  who,  with  intent  to  defraud,  shall  False  entriMim 
make  any  false  entries,  or  shall  falsely  alter  any  entry  made  in  a  corpoiitiSSI^ 
book  of  accounts  kept  by  any  moneyed  corporation  within  this  «"•• 
Territory,  or  in  any  book  of  accounts  kept  by  any  such  corpora- 
tion or  its  officers,  and   delivered   or  intended  to  be  delivered  to 
any  person  dealing  with  such  corporation,  by  which  any  pecuniary 
obligation,  claim  or  credit  shall  be  or  shall   purport  to  De  crea- 
ted, increased,  diminished  or  discharged,  or  in  any  manner  af- 
fected, shall,  upon  conviction,  be  adjudged  guilty  of  forgery  in 
the  third  degree. 

Sec.  122.  Every  person  who  shall  have  in  his  possession,  buy  HaTingwohia 
or  receive  any  falsely  made,  altered,  forged   or    counterfeited  ITV^iHiv^J^ 
instrument  or  writing,  the  forgery  of  which  is  hereinbefore  de- 
clared to  be  an  offense,  (except  such  as  are  enumerated  in  the  one 
hundi'ed  and  eleventh  section  of  this  act,)  knowing  tlie  same  to 
be  forged,  counterfeited,  or  falsely  made  or  altered,  with  intent 
to  injure  or  defraud,  by  uttering  the  same  as  true  or  false,  or 
causing  the   same  to  be  so  uttered,  shall,  on  conviction,  be  ad- 
judged guilty  of  forgery  in  the  fourth  degree. 
.  Sec.  123.  Every  person  who  shall  sell,  exchange  or  delivej-,  or  fSimSnTlri^rr 
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offer  to  sell,  exchange  or  deliver,  for  enj  consideration,  any  falsely 
altered,  forged  or  counterfeited  instrument  or  writing,  the  forgery 
of  which  is  declared  punishable  (except  as  in  the  last  section  is 
excepted,)  knowing  the  same  to  be  forged,  counterfeited  or  false- 
ly altered,  with  the  intention  to  have  the  same  uttered  or  passed, 
shall,  on  conviction,  be  adjudged  guilty  of  forgery  in  the  fourth 
degree. 
ftiiiaKOTftt.     '     Sec.  124.  Everv  person  who,  with  intent  to  defraud,  shall 

tMBpilBK  to  pMC 

SSlSrin*fSJfe>  P^^»  ^^^^  ^^  publish,  or  offer  or  attempt  to  pass,  utter  orpub- 
*••'•*  Ksh,  as  true,  any  forged,  counterfeited,  or  falesly  uttered  instru- 

ment or  writing,  or  any  counterfeit  or  any  imitation  of  any  gold 
or  silver  coin,  the  altering,  forging  or  counterfeiting 'of  which  is 
hereinbefore  declared  to  be  an  offense,  knowing  such  instrument, 
writing  or  coin  to  be  altered,  forged  or  counterfeited,  shall,  upon 
conviction,  be  adjudged  guilty  of  forgery  in  the  same  degree 
hereinbefore  declared  for  the  forging,  altering  or  counterfeiting 
the  instrument,  writing  or  coin  so  passed,  uttered  or  published,  or 
offered  or  attempted  to  be  passed,  uttered  or  published. 

J?^i«niJrwhJ5  ^^^'  ^2^-  ^^®  *^*^^  erasifre  or  obliteration  of  any  instrument 
4Mm«d  forger/,  ^^  Writing,  with  iutcut  to  defraud,  by  which  any  pecuniary  obli- 
gation, or  any  right,  interest  or  claim  to  money,  right  in  action 
or  property,  shall  be  or  purport  to  be,  or  shall  be  intended  to  be 
created,  conveyed,  transferred,  increased,  discharged,  diminished 
or  in  any  manner  affected,  shall  be  deemed  forgery  in  the  same 
manner  and  in  the  same  degree  as  the  false  alteration  of  the 
whole  or  any  part  of  such  instrument  or  writing. 
Patting  together       Sec.  126.  Wheu  different  parts  of  several  genuine  instruments 

part*  of  genaino  *^  o 

list's? drfrwd)  shall  be  so  placed  or  connected  together  as  to  produce  one  in- 
strument, with  intent  to  defraud,  the  same  shall  be  deemed  forg- 
ery in  the  same  manner  and  in  the  same  degree  as  if  the  parts 
so  put  together  were  falsely  made  or  forged. 

rrttii**inJteS-        ^^^'  ^^'^'  Every  instrument,   partly  printed  and  partly  writ- 
««at,eto.  ^jj^^  ^j.  wholly  printed,  with  a  written  signature  thereto,  and 

every  signature  of  an  individual,  firm  or  corporate  body,  or  of  any 
oflScer  of  such  body,  and  every  writing  purporting  to  be  such  sig- 
nature, shall  be  deemed  a  writing  and  a  written  instrument,  with- 
in the  meaning  of  the  provisions  of  this  act. 
iSfgMtSwto**"  Sec.  128.  The  false  making,  forging  or  counterfeiting  of  any 
JJS!tiJi>;'di2!"  evidence  of  debt  o»  negotiable  instrument,  issued  or  purporting 
to  have  been  issued  by  any  corporation  having  authority  for  that 
purpose,  to  which  shall  be  affixed  the  pretended  signature  of  any 
person  as  an  agent  or  officer  of  such  corporation,  shj^be  deemed 
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%  forgery,  in  the  same  degree  and  in  the  same  manner  as  if  such 
person  was,  at  the  time,  an  officer  or  agent  of  such  corporation, 
notwithstanding  such  person  may  never  haye  been  an  officer  or 
agent  of  such  corporation,  or  notwithstanding  there  never  was 
any  such  person  in  existence. 

Sec.  129.  The  false  making,  forging  or  counterfeiting  of  any  MajinifftiMiii- 
instrument  or  writing,  being  or  purporting  to  be  the  act  of  ano-  •«****•«»  **»•• 
ther,  by  which  any  pecuniary  demand  or  obligation,  or  any  right, 
interest  or  claim  to  money,  right  in  action  or  property,  shall  be 
or  purport  to  be,  or  intended  to  be  conveyed,  transferred,  created, 
increased,  discharged,  diminished  or  in  any  manner  effected,  to 
which  shall  be  affixed  a  fictitious  name,  or  the  name  or  pretended 
signature  o£  any  person  not  in  existence,  shall  be  deemed  a 
forgery  in  the  same  degree  and  in  the  same  manner  as  if  the 
name  so  affixed  was  the  name  of  a  person  in  being,  or  purport- 
ing to  be  the  signature  of  a  person  in  existence. 

Sec.  130.  If  any  one  shall,  with  intent  to  iniure  or  defraud,  Making  f«u©iii- 

•^  '  «l  '  •tram«Ata  in  his 

make  any  instrument  or  writing,  (as  in  the  last  section  specified,)  SS^of^STotltSl 
in  his  name,  and  shall  utter  or  pass  it  under  the  pretence  that  it  '•''•'^• 
is  the  act  of  another  who  bears  the  same  name,  he  shall,  upon 
conviction,  be  adjudged  guilty  of  forgery,  in  the  same  degree  as 
if  he  had  forged  the  instrument  in  the  name  of  a  person  bearing 
a  different  name  from  his  own. 

Sbo.  181.  Every  person  who,  with  intent  to  defraud,  shall  im-  JfiJJiJjj*|»iI«r 
pair,  falsely  clip,  scale,  lighten  or  diminish  any  gold  or  silver     ^•'••'' 
coin,  current  by  law  or  usage,  or  in  actual  use  and  circulation 
within  this  Territory,  shall,  on  conviction,  be  adjudged  guilty  of 
forgery  in  the  fourth  degree. 

Sec.  132.  Persons  convicted  of  forgery,  as  herein  specified  S?J;5^VJ^' 
and  declared,  shall  be  punished  as  follows:  First,  Those  con-  «'«* •"•'»«3^« 
victed  of  forgery  in  the  first  degree,  by  imprisonment  and  hard 
labor,  for  a  term  not  less  than  five  nor  more  than  twenty-one 
years :  Second,  Those  in  the  second  degree,  by  the  like  confine- 
ment and  hard  labor,  not  less  than  three  nor  more  than  ten  years : 
Third,  Those  in  the  third  degree,  by  like  confinement  and  hard 
labor,  not  exceeding  seven  years :  Fourth,  Those  in  the  fourth 
degree,  by  the  like  imprisonment  and  hard  labor,  not  exceeding 
five  years,  or  by  imprisonment  in  a  county  jail,  not  less  than  six 
months. 

Sec.  133.  Every  person  who  shall  form,  make  or  mend,  have  JJ^^^^i^JS; 
or  keep  in  his  possession  or  custody,  or  sell,  exchange  or  deliver  '•»'«««y»«*«- 
to  another,  any  paper,  rolling  press  or  other  tool,  instrument 
or  material,  devised,  adapted  or  designed  for  the  stampingy^ori 
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ing  and  making  any  falso  or  counterfeit  bill,  note,  certificate  or 
other  negotiable  evidence  of  debt,  issued  by  any  incorporated 
bank,  as  specified  in  the  one  hundred  and  eleventh  section  of  this 
act,  or  devised,  adapted  and  designed  for  the  falsely  altering  any 
such  bill,  note,  draft,  check,  certificate  or  other  evidence  of  debt, 
of  any  such  bank,  with  intent  to  use  and  employ  the  same,  or 
cause  or  permit  the  same  to  be  used  or  employed  in  the  falsely 
making,  altering,  forging  or  counterfeiting  any  such  bill,  note, 
poaiibmoai.  draft,  chock  or  certificate,  or  other  evidence  of  debt,  shall,  upon 
conviction,  be  punished  as  hereinbefore  prescribed  for  forging  in 
the  third  degree. 
To  oMt,  lUmp,  Sec.  134.  If  any  person  shall  cast,  stamp,  engrave,  form, 
S5?tSiIfwthai  make  or  amend,  or  shall  begin  to  cast,  stamp,  engrave,  form, 
l«^^^-J»ow  *  make  or  amend,  or  shall  knowingly  have  in  his  possession  or 
custody,  or  shall  sell,  exchange  or  deliver  to  another,  any  mould, 
pattern,  dye,  puncheon,  engine,  press  or  other  tool  or  instru- 
ment, devised,  adapted  or  designed  for  the  coining  or  making, 
edging,  graining  or  lettering  any  false  or  counterfeit  money  or 
coin,  in  imitation  or  similitude  of  any  gold  or  silver  coin,  cur- 
rent by  law  or  usage,  or  in  use  or  circulation  withm  this  Terri- 
tory, with  the  intent  to  use  and  employ  the  same,  or  procure  or 
permit  the  same  to  be  used  or  employed  in  coining  or  making, 
or  edging,  gi^aining  or  lettering  any  such  false  and  counterfeit 
coin,  upon  conviction,  shall  be  punished  as  hereinbefore  pre- 
scribed for  forgery  in  the  fourth  degree. 
p«noii»tiiiK  Sfio.  135.  Every  person  who  shall  falsely  represent  or  person- 

JISH^Uw'Jm-"  ate  another,  and  in  such  assumed  charater  shall,  either :  First, 
become  bail  or  security,  or  acknowledge  any  recognizance,  or. 
execute  any  bond  or  other  instrument,  as  bail  or  security,  for 
any  party  in  any  proceeding,  civil  or  criminal,  before  any  court 
or  oflBcer  authorized  to  take  such  bail  or  security  :  or.  Second, 
Confess  any  judgment  :  or,  Third,  Acknowledge  the  execution 
of  any  conveyance  of  any  real  or  personal  property,  or  any 
other  instrument,  which,  by  law,  may  be  recorded :  or.  Fourth, 
Do  any  other  act,  in  the  course  of  a  suit,  proceeding  or  prosecu- 
tion, whereby  the  person  so  represented  or  personated  may  be  made 
liable  m  any  event  to  the  payment  of  any  debt,  damages,  costs 
or  sum  of  money,  or  his  rights  or  interests  may  be  in  any  man- 
ner afl'ected,  shall,  on  conviction,  be  punished  by  confinement  and 
hard  labor,  not  exceeding  ten  years. 
D«tT07in«wm-  Sec.  136.  If  any  person  shall,  unlawfully, willfully  and  mali- 
'''"**'    '      ciously  tear,  cut,  burn  or  in  any  way  whatever  destroy  any  will, 
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deed  or  other  instrument  or  writing,  the  falsely  making,  altering, 
forging  or  counterfeiting  of  which  is  hereinbefore  declared  to  be 
a  punishable  offence,  shall,  on  conviction,  be  punished  by  im* 
prisonment  in  a  county  jail,  not  exceeding  one  year,  or  by  fine, 
not  exceeding  five  hundred  dollars,  or  by  both  such  fine  and  im- 
prisonment. 

0/  Crimes  n^ffecting  the  Jldministration  of  Justice. 

Sec.  137;    Every  person  who  shall  willfully  and   corruptly  Perjury  dcin«4. 
swear,  testify  or  affirm  falsely  to  any  material  matter,  upon  any 
oath  or  affirmation,  or  declaration  legally  administered,  in  any 
cause,  matter  or  proceeding,  before  any  court,  tribunal  or  public 
body  or  officer,  shall  be  deemed  guilty  of  perjury. 

Sec.  138.  Every  person  who  shall  be  convicted  of  willful  and  itapiuashatau 
con'upt  perjury  shall  be  punished,  in  the  following  cases,  as  fol- 
lows :  First,  For  perjury,  committed  on  the  trial  of  any  indict- 
ment for  a  capital  offense,  with  an  express  premeditated  design 
to  effect  the  condemnation  and  execution  of  the  prisoner,  death, 
or  confinement  and  hard  labor  not  less  than  ten  years  :  Second, 
For  perjury  committed  on  the  trial  of  an  indictment  for  a  capital 
offense,  without  such  design,  or  for  any  other  felony,  by  confine- 
ment and  hard  labor  not  less  than  seven  years :  Third,  For  per- 
jury committed  on  any  other  trial  or  proceeding,  or  in  any  other 
case,  by  confinement  and  hard  labor,  for  a  term  not  exceeding 
seven  years. 

Sec.  ]39.  Every  person  who  shall  procure  any  other  person,  9ninnaii«a«f 
by  any  means  whatsoever,  to  commit  any  willful  or  corrupt  perju- 
ry in  any  cause,  matter  or  proceeding,  in  or  concerning  which 
such  other  person  shall  be  legally  sworn  or  affirmed,  shall  be  ad- 
judged guilty  of  subornation  of  perjury. 

Sec.  140.  Every  person  convicted  of  subornation  of  perjury  lu  puishmemt. 
shall  be  punished  in  the  same  manner  as  hereinbefore  prescribed, 
upon  a  conviction  for  the  perjury  which  shall  have  been  so  pro- 
cured. 

Sec.  141.  Every  person  who  shall,  by  the  offer  of  any  valua-  Attempt  to  p«k 
ble  consideration,  attempt  unlawfully  [and  corruptly  to  procure  hSJpiiiSdT 
or  entice  any  other  to  commit  willful]  and  corrupt  perjury,  in  any 
cause,  matter  or  proceeding,  in  or  concerning  which  such  other 
person  might,  by  law,  be  sworn  or  affirmed,  shall,  on  conviction, 
be  punished  by  confinement  and  hard  labor  for  a  term  not  ex- 
ceeding five  years. 

Sec.  142.  In  any  indictment  for  perjury,  it  shall  be  sufficient  whaiwaoieutiji 

1  1  iU  1  1  indiotmmt  for 

to  set  forth  the  substance  of  the  offense  chai-ged,  and  by  what  p*'^"^- 
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court  or  before  whom  the  oath^was  taken,  (averring  such  court 
or  person  to  have  competent  anthoritv  to  administer  the  same, ) 
together  with  the  proper  averments  to  falsify  the  matter  wher^n 
the  perjury  is  assigned,  without  setting  forth  an;  part  of  the  re«- 
cord,  proceeding  or  process,  either  in  law  or  equity,  or  any  com- 
mission or  authority  of  the  court  or  person  before  whom  the 
perjury  was  committed,  or  the  form  of  the  oath  or  aflSrmation,  or 
the  manner  of  administering  the  same. 
whAtrafieUAt         Seo.  143.  In  every  indictment  for  subornation  of  perjury,  or 

in indiotmeat  for  •'  r     J      J^ 

Jjj^»"**  "'  for  any  corrupt  bargain,  contract  or  attempt  to  procure  another 
to  commit  perjury,  it  shall  be  sufficient  to  set  forth  the  substance 
of  the  offense,  without  setting  forth  the  record,  proceedings  or 
process,  or  any  commission  or  authority  of  the  court  or  person 
before  whom  the  perjury  was  committed,  or  was  agreed  or  prom- 
ised to  be  committed. 

£'J?i&l7id6?C''  ^^^'  ^'^^'  Every  person  who  shall,  by  bribery,  menace  or 
JllSk^""***"  other  means,  directly  or  indirectly,  induce  or  attempt  to  induce 
any  witness  to  absent  himself,  or  avoid  a  subpoena  or  other  pro- 
cess, or  to  withhold  his  evidence,  or  shall  deter  or  attempt  to  de- 
ter him  from  appearing  or  giving  evidence  in  any  cause,  matter 
or  proceeding,  civil  or  criminal,  shall,  on  conviction,  be  adjudg- 
ed guilty  of  a  misdemeanor,  and  punished  by  imprisonment  in 
the  county  jail,  not  exceeding  one  year,  and  by  fine,  not  exceed- 
ing three  hundred  dollars. 
tSf  Md*'"i£5U,  Sbc.  145.  If  any  person  summoned  as  a  juror,  or  if  any  per- 
bow^puauhcd  for  ^^^  ehoson  as  an  arbitrator,  or  appointed  a  referee,  shaU  take 
any  thing  to  give  his  verdict,  award  or  report,  or  shall  receive 
any  gratuity  or  gift  from  any  party  to  a  suit,  proceeding  or  pro- 
secution, for  the  trial  of  which  such  person  shall  have  been  sum- 
moned or  sworn  as  a  juror,  or  for  the  hearing  of  which  he  shall 
have  been  chosen  an  arbitrator  or  appointed  a  referee,  he  shall, 
on  conviction,  be  punished  by  confinement  and  hard  labor,  not  ex- 
ceeding five  years,  or  in  the  county  jail,  not  less  than  six  months, 
or  by  a  fine,  not  less  than  five  hundred  dollars,  or  by  a  fine,  not  less 
than  one  hundred  dollars  and  imprisonment  in  the  county  jail,  not 
less  than  three  months  nor  more  than  one  year. 
Bcibimsorftt.  Sec.  146.  Evcry  person  who  shall  corrupt  or  attempt  to  cor- 

iJSlTt^hiir*'    ^P*  *^y  ^^^'^^  summoned  or  sworn  as  a  juror,  appointed  a  referee 
pmsithod.  ^j.  Qi^QgQQ  gn  arbitrator,  by  giving  or  offering  to  give  any  gift  or 

gratuity  whatsoever,  with  intent  to  bias  the  mind  of  such  juror, 
referee  or  arbitrator,  or  incline  him  to  be  more  favorable  to  one 
side  than  the  other,  in  relation  to  any  cause,  mattei^orproceeding 
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which  may  be  pending  in  the  court  to  which  such  jaror  shall  have 
been  summoned,  or  in  which  such  referee  or  arbitrator  shall  have 
been  chosen  or  appointed,  shall,  on  conviction,  be  punished  as  in 
the  next  proceeding  section  is  prescribed. 

Sec,  147.  If  any  person  summoned  or  sworn  as  a  juror,  in  any  l^^J^^^  ®' 
case,  shall  promise  or  agree  to  give  any  verdict  for  or  against  any  Jiallhid!**^ 
party,  in  any  cause  or  proceeding,  civil  or  criminal,  or  shall  re- 
ceive any  paper,  evidence  or  information  from  any  one,  in  relation 
to  any  matter  or  cause,  for  the  trial  of  which  he  shall  be  sworn, 
without  the  authority  of  the  court  or  officer,  before  whom  such 
juror  shall  have  been  summoned,  and  without  immediately  dis- 
closing  the  same  to  such  court  or  officer,  he  shall,  on  conviction, 
be  adjudged  guilty  of  a  misdemeanor,  be  punished  by  fine,  not 
exceeding  three  hundred  dollars,  or  by  imprisonment  in  the  coun- 
ty jail,  not  exceeding  one  year,  or  by  both  such  fine  and  imprison- 
ment. 

Sec.  148.  Every  person  who  shall  attempt  improperly  to  in-  Atumptingtoia- 

•f    *  L  r      r       »/  fluettoe  Jurors, 

fluence  any  juror  in  any  civil  or  criminal  case,  or  any  one  sum-  £w  pSiSti*' 

moned  as  a  juror,  or  any  one  chosen  an  arbitrator,  or  appointed 

a  referee,  in  relation  to  any  matter  pending  in  the  court  or  before 

the  officer  before  whom  such  juror  shall  have  been  summoned  or 

aworn,  or  pending  before  such  arbitrator  or  referee,  shall,  upon 

conviction,  be  adjudged  guilty  of  a  misdemeanor,  and  punished 

as  in  the  last  preceding  section  is  prescribed. 

Sec.  149.  If  any  person,  whose  duty  it  shall  be  to  select  or  oawrt  gniuy«« 
summon  any  jurors  in  any  court  or  before  any  court,  or  before  JSJK^'hJw"" 
any  officer,  shall  be  guilty  of  any  unfair,  partial  or  improper  con-  J***^**^- 
duct  in  selecting  or  summoning  any  juror,  he  shall,  upon  convic- 
tion, be  adjudged  guilty  of  a  misdemeanor,  and  punished  by  fine, 
not  exceeding  five  hundred  dollars,  or  by  imprisonment  in  the 
county  jail,  not  exceeding  one  year,  or  by  both  such  fine  and  im- 
prisonment. 

Sec.^  150.  Every  person  having  a  knowledge  of  the  actual  J^"Jg2\i**;5J5 
commission  of  any  offense  punishable  by  death,  or  by  confine-  »{w,  h©w paaiiii. 
ment  and  hard  labor,  who  shall  take  any  money  or  property  of 
another,  or  any  gratuity  or  reward,  or  any  promise,  undertaking 
or  engagement  therefor,  upon  agreement  or  understanding,  ex- 
press or  implied,  to  compound  or  conceal  such  crime,  or  to  ab- 
stain from  any  prosecution  therefor,  or  withhold  any  evidence 
thereof,  shall,  upon  conviction,  be  punished  by  confinement  and 
hard  labor  for  a  term  not  exceeding  five  years. 

Sec.  151.  Every  person  having  a  knowledge  of  the  actual  com-Qgle 
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componiidin?,      niission  of  any  offense  punishable  only  by  imprisomnent  in  the 

•ta.,  mtsdemean-  .ii«  i  ... 

«r^bowpunishod  cuunty  jail,  or  by  fine,  or  by  such  imprisonment  and  fine,  or  of 
any  misdemeanor  or  violation  of  any  statute  for  which  any  pecu- 
niary or  other  penalty  or  forfeiture  is  or  shall  be  prescribed,  who 
shall  take  any  money,  property,  gratuity  or  reward,  or  any  prom- 
ise, engagement  or  undertaking  therefor,  upon  any  agreement 
or  understanding,  express  or  implied,  to  compound  or  conceal 
any  such  offense  or  misdemeanor,  or  to  abstain  from  any  prose- 
cution therefor,  or  to  withhold  any  evidence  thereof,  shall,  upon 
conviction,  be  adjudged  guilty  of  a  misdemeanor,  and  punished 
by  imprisonment  in  the  county  jail,  not  exceeding  one  year,  or  by 
fine,  not  exceeding  three  hundred  dollars,  or  by  both  such  fine  a^nd 
imprisonment. 

conTieUono£  Sbc.  152.  Upou  tho  trial  of  any  indictment  for  any  offenses 

principal  not  .«     i   .        i  .in 

?fSS?Jts'fpMi-^  specified  in  the  two  last  sections,  it  shall  not  be  necessary  to 
fiViculnr     prove  the  conviction  of  any  offender  for  the  offense,  in  relation  to 

which  any  agreement  or  understanding  therein  prohibited  shall 

have  been  made. 
obsirn«ting  pKH       Sbc.  163.  If  anv  person  or  persons  shall  knowingly  and  will- 

ee«»  i  a  oases  of  */    i.  a  qj  f 

J^jjy*  ^^^  p«»-  fully  obstruct,  resist  or  oppose  any  sheriff  or  other  ministerial 
officer  in  the  service  or  execution,  or  in  the  attempt  to  serve  or 
execute  any  writ,  warrant  or  process,  original  or  judicial,  or  in 
discharge  of  any  oflScial  duty  in  any  case  of  felony,  every  person 
80  offending  shall,  upon  conviction,  be  punished  by  confinement 
and  hard  labor,  for  a  term  not  exceeding  five  years,  or  by  impris- 
onment in  the  county  jail  for  a  term  not  less  than  six  months,  or 
a  fine,  not  less  than  five  hundred  dollars,  or  by  a  fine,  not  less  than 
one  hundred  dollars,  and  imprisonment  in  the  county  jail,  not  less 
than  three  months  nor  more  than  one  year. 

2iV""«i?li?2i  ^^^'  ^^'^'  ^^  ^^7  person  or  persons  shall  knowingly  and  will- 
Iwl  fow'^pSSlhii  fully  obstruct,  resist  or  oppose  any  sheriff,  or  any  other  minis- 
terial  oflScer,  in  the  service  or  execution,  or  in  the  attempt  to 
serve  or  execute  any  writ,  warrant  or  process,  original  or  judicial, 
or  in  the  discharge  of  any  other  duty,  in  any  case,  civil  or  crimi- 
nal, other  than  felony,  or  in  the  service  or  attempt  to  serve  any 
order  or  rule  of  court,  in  any  case,  every  person  so  offending 
shall,  on  conviction,  be  adjudged  guilty  of  a  misdemeanor,  and 
punished  by  imprisonment  in  tho  county  jail,  for  a  term  not  ex- 
ceeding one  year,  or  by  fine,  not  exceeding  three  hundred  dollars, 
or  by  both  such  fine  and  imprisonment. 

*^^?«*ndil-^*'        ^^^-  1*^^'  Every  person  who  shall  knowingly  and  willfully  as- 
'yfUip^li.**  sault,  beat  or  wound  any  such  officer,  while  engaged  in  the  ser- 
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rice  or  execution,  or  attempt  to  serve  or  execute  any  writ, 
warrant  or  process,  original  or  judicial,  or  any  order  or  rule  of 
court,  or  while  in  the  discharge  of  any  other  official  duty,  shall, 
on  conviction,  be  adjudged  guilty  of  a  misdemeanor,  and  pun- 
ished as  in  the  last  preceiling  section  is  declared. 

Sec.  156.  I£  any  person  or  persons  shall  by  force  set  at  liber-  iie««nii»«prtoon. 
ty,  or  rescue  from  custody  or  prison,  any  person  convicted  of  a  SSw^iauSd!* 
capital  offense,  or  shall  set  at  liberty  or  rescue  any  person  con- 
Ticted  of  such  crime,  while  going  to  execution,  or  during  execu- 
tion, every  person  so  offending  shall  be  punished  by  confinement 
and  hard  labor,  for  a  term  not  less  than  ten  years  nor  more  than 
twenty-one  years. 

Sbc.  157.  If  any  person  or  persons  shall  by  force  set  at  liber-  SiwRodVi'hthr 
ty  or  rescue  any  prisoner  while  in  custody  or  confinement  for  a  ""*'* 
capital  offense,  before  conviction,  every  person  so  offending  shall, 
on  conviction,  be  punished  by  confinement  and  hard  labor,  not  ex- 
ceeding ten  years. 

Sec.  158.  If  any  person  or  persons  shall,  by  force,  set  at  liberty  J^'^hJjJJd  J? oo"!Jr 
or  rescue  any  prisoner  in  custody  or  confinement  for  a  felony  not  Iot^o»puiS?*"*** 
capital,  whether  before  or  after  conviction,  every  person  so  of- 
fending shall  be  punished  by  confinement  and  hard  labor  for  a 
term  not  exceeding  ten  years. 

Sec.  159.  If  any  person  or  persons  shall,  by  force,  set  at  liber-  iie«oTiing  •riBo»- 
ty  or  rescue  any  person  held  in  custody  or  prison  for  any  offense  JcSsei'otl?' thi» 
other  than  felony,  whether  before  or  after  conviction,  or  upon  '"^°"^' 
any  writ  or  process,  original  or  judicial,  in  any  civil  case,  every 
person  so  offending  shall,  on  conviction,  be  adjudged  guilty  of  a 
misdemeanor,  and  punished  by  imprisonment  in  the  county  jail, 
for  a  term  not  exceeding  one  year,  and  by  fine,  not  excoedirg  five 
hundred  dollars. 

Sec.  ItiO.  Every  person  who  shall  attempt,  bv-  force,  to  flet  at  Attempt  to  «•«• 

•'    *•  ,  T  /»  prisoner  charged 

liberty  or  rescue  any  prisoner  m  custody  or  connnemcnt  for  a  ?,!i;°j7ho1?J^. 
felony,  whether  before  or  after  conviction,  shall  be  punished  by  *"**'^' 
confinement  and  hard  labor  for  a  term  not  exceeding  five  years. 

Sec.  161.  Every  person  who  shall  attempt,  by  force,  to  set  at  ^"imJjJhSS? 
liberty  or  rescue  any  prisoner  in  custody  for  an  offense  other  than  JJoXI n5tf?'». 
felony,  before  or  after  conviction,  or  upon  any  writ,  warrant  or  "-i^'i.  °  ^""^ 
process,  original  or  judicial,  in  a  civil  case,  or  any  other  lawful 
authority,  shall,  on  conviction,  bo  adjudged  guilty  of  a  misde- 
meanor, and  punished  by  fine,  not  exceeding  three  hundred  dol- 
lars, or  by  imprisonment  in  the  county  jail,  not  exceeding  six 
months.  ^_,,^ 
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ite^mratlfiLto         ^^^'  ^^^'  Every  person  who  shall  conrey  into  the  penitentiary, 
if  prUottii^wS*  or  ^^7  j*il  ^^  0*^®^  place  of  imprisonment,  any  disguised  instni'j 
J^aSbJSr"^^    ment,  arms  or  other  thing  proper  or  useful  to  aid  any  prisoner 
in  his  escape,  with  intent  thereby  to  facilitate  the  escape  of  any 
prisoner,  lawfully  committed  to  or  detained  in  any  such  place  of 
confinement  and  hard  labor  for  any  felony  whatever,  whether  such 
escape  be  effected  or  attempted  or  not,  shall,  upon  conviction,  be 
punished  by  imprisonment  in  the  penitentiary,  for  a  term  not 
exceeding  ten  years. 
ut?^lluinu>         ^^^'  ^^^'   Every  person  who  shall  convey  into  any  jail,  or 
of*prii)MM*SJ«  place  of  confinement,  any  disguised  instrument,  or  any  thing 
iISS/2i!"~"**"*  proper  or  useful  to  facilitate  the  escape  of  any  prisoner  lawfully 
committed  to  or  detained  in  such  jail  or  place  of  confinement, 
for  any  criminal  ofiense  other  than  a  felony,  or  lawfully  im* 
prisoned  or  detained  therein  for  any  violation  of  any  penal  statute, 
or  in  any  civil  action,  whether  such  escape  be  effected  or  attempted 
or  not,  shall  be  adjudged  guilty  of  a  misdemeanor,  and  puuished 
by  imprisonment  in  a  county  jail,  not  exceeding  one  year,  or  by 
fine,  not  exceeding  five  hundred  dollars,  or  by  both  such  fine  and 
imprisonment. 
M«ftp6*fMto'ji!u--      Sec.  164.  Every  person  who  shall,  by  any  means  whatever, 
bow  pma»h«d.      ^^  ^^  assist  any  prisoner,  lawfully  detained  in  any  jail  or  place  of 
confinement,  for  any  felony,  to  escape  therefrom,  whether  such 
escape  be  effected  or  not,  shall,  upon  conviction,  be  punished  by 
confinement  and  hard  labor,  for  a  term  not  exceeding  five  years. 
^tE!r"&i*nfSoS.       ^^^'  ^^^'  Every  person  who  shall,  by  any  means  whatever,  aid 
or  assist  any  prisoner,  lawfully  committed  to  any  jail  or  place  of 
confinement,  in  any  case,  civil  or  criminal,  other  than  a  felony, 
to  escape  therefrom,  whether  such  escape  be  effected  or  not,  shall 
be  adjudged  guilty  of  a  misdemeanor,  and  punished  by  imprison* 
ment  in  a  county  jail,  not  exceeding  one  year,  or  by  fine,  not 
exceeding  five  hundred  dollars,  or  by  both  such  fine  and  imprison* 
ment. 
AidiagpriMBwio      Sec.  166.  Evcry  person  who  shall  aid  or  assist  any  prisoner  in 
SSSdyif^offl.  escaping  or  attempting  to  escape  from  the  custody  of  any  sheriff, 
coroner,  constable  or  other  ministerial  oflicer  or  other  person,  who 
shall  have  the  lawful  charge  of  such  prisoner,  shall,  upon  convic- 
tion, be  punished  in  the  same  manner  as  if  such  prisoner  were 
confined  in  any  jail  or  other  place  of  confinement. 
FnnuhnMiit  lira-      Sec.  167.  But  if  any  aid  or  assistance,  prohibited  by  the  last 

it«d  when  the  Ob-     _  .  ,  ,  ,  ,  .  i         .        ,    « 

•wlSlcJ'*'*'"'*  *"^®®  sections,  be  rendered  by  any  prisoner  detamed  for  any  crime 
in  the  same  jail,  place  of  confinement  or  custody,  with  the  intent 
of  facilitating  his  own  escape,  the  punishment  of  such  prisoner 
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shall  not  exceed  that  prescribed  by  law  upon  conviction  for  his 
own  escape. 

Sbc.  168.  If  any  person,  confined  in  a  place  of  confinement  pnAiihmefttfw'? 

break  lag  pemfteB- 

for  any  term  less  than  for  life,  or  in  lawful  custody,  going  to  the  ««y»  •«»pi«i. . 
place  of  confinement,  shall  break  such  prison  or  custody,  and 
escape  therefrom,  he  shall,  upon  conviction,  be  punished  by  con- 
finement and  hard  labor  for  a  term  not  exceeding  five  years,  to 
commence  at  the  expiration  of  the  original  term  of  imprisonment. 

Sec.  169.  If  any  person,  confined  in  the  peniteqjiary  for  any  2S**i'*"fwa* 
term  less  than  life,  shall  escape  from  such  prison  or  from  the  «^**«»"*»3r- 
custody  of  the  officers,  he  shall  be  liable  to  the  punishment 
imposed  for  breaking  the  prison. 

Sec.  170.  If  any  person,  confined  at  hard  labor  for  any  term  pnaishmtat  fat 
less  than  life,  shall  escape  therefrom  without  being  guilty  of 
breaking  such  prison,  within  the  meaning  of  the  preceding  section, 
(section  169,)  he  shall,  upon  conviction,  be  punished  by  confine- 
ment and  hard  labor,  for  a  term  not  exceeding  three  years,  to 
commence  at  the  expiration  of  the  original  term  of  imprisonment. 

Sec.  171.  If  any  person,  confined  in  any  county  jail,  upon  Panisbmeat  for 
conviction  for  any  criminal  offense,  or  held  in  custody,  going  to  Jjii;5!w*u"  **** 


i&ad  for  crlaa. 


such  jail,  shall  break  such  prison  or  custody  and  escape  there- 
from, he  shall,  upon  conviction,  be  punished  by  confinement  and 
hard  labor,  not  exceeding  three  years,  or  in  a  county  jail,  not 
less  than  six  months,  to  commence  at  the  expiration  of  the  original 
term  of  imprisonment. 

Sec.  172.  K  any  person,  lawfully  imprisoned  or  detained  in  2*'^"j5S!?*M*IIr 
any  county  jail  or  other  place  of  imprisonment,  or  in  the  custody  liSS^'J^^  ^ 
of  any  officer,  upon  any  criminal  charge,  before  conviction  for  u*»utii*  ''^"^ 
the  violation  of  any  penal  statute,  shall  break  such  prison  or 
custody  and  escape  therefrom,  he  shall,  upon   conviction,  be 
punished  by  confinement  and  hard  labor,  for  a  term  not  exceeding 
two  years,  or  in  a  county  jail,  not  less  than  six  months. 

Sec.  173.  Every  person  lawfully  confined  at  hard  labor,  or  fJJJJJ^fJ"^ 
held  in  custody  going  to  such  place  of  confinement,  under  a  JiauSlSi*''  ^^ 
sentence  of  imprisonment  therein  for  a  term  less  than  life, 
who  shall  attempt,  by  force  or  violence  to  any  person,  to  effect 
his  escape  from  such  confinement  or  custody,  whether  such  escape 
be  effected  or  not,  shall,  upon  conviction,  be  punished  by  con- 
finement and  hard  labor,  not  exceeding  five  years,  to  commence  at 
the  expiration  of  the  original  term  of  imprisonment. 

Sec.  174.  Every  person,  lawfully  imprisoned  in  a  county  jail  £SJ?Sf  S  Ul 
or  other  place  of  confinement,  or  held  in  custody  of  any  officer,  jiX!  ^w^vnSS^ 
for  any  cause  whatever,  who  shall  attempt,  by  force  or  violence 
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to  any  person,  to  effect  his  escape  from  such  imprisonment  or 
custody,  although  no  escape  be  effected,  shall,  upon  conyiction, 
be  adjudged  guilty  of  a  misdemeanor,  and  punished  by  imprison- 
ment in  the  county  jail  not  exceeding  six  months,  or  fined  not 
exceeding  one  hundred  dollars,  or  both. 
cj««erp«rmitung      gBc.  175.  If  any  oflBccr,  or  other  person  having,  by  law,  the 
Jiyidii°to\lo7»u  custody  or  charge  of  any  place  of  confinement  and  hard  labor,  or 
any  county  jail  or  other  place  of  confinement,  or  the  under-oflicer 
or  deputy  of  such  oflScer  or  person,  shajl,  knowingly,  suffer  or 
permit  any  disguised  instrument,  arms  or  other  thing  proper  or 
useful  to  aid  any  prisoner  in  his  escape,  to  be  conveyed  into  or 
remain  in  such  jail  or  place,  he  shall,  upon  conviction,  suffer  the 
like  punishment  as  the  person  conveying  such  disguised  instru- 
ment, arms  or  other  thing,  into  such  jail  or  place,  would  be  liable 
to,  according  to  the  provisions  of  this  act. 
oawpwrnuting      Sec.  176.  If  any  officer,  or  his  under-officer  or  deputy,  or  any 
SSS!'  ^"^  ^"^  lessee,  keeper,  agent  or  guard,  of  any  place  of  connncment, 
having  the  lawful  custody  of  any  prisoner,  for  any  cause  what- 
ever, shall  voluntarily  suffer  or  permit,  or  connive  at,  the  escape 
of  such  prisoner  from  his  custody,  or  permit  him  to  go  at  large, 
he  shall,  on  conviction,  be  punished  in  the  same  manner  as  if  he 
were  convicted  of  aiding  or  assisting  such  prisoner  to  escape. 
«>aMrr«hisiag  to      Sec  177.  If  any  sheriff  or  other  officer  shall  willfully  or  cor- 
S^iuKH^  ruptly  fail  or  refuse  to  execute  any  ^lawful  process,  which,  by 
b»w  puiflhod.      jj^^^  j^  |g  jjjg  ^J^|;y  ^Q  cxccute,  requiring  the  apprehension  or  con- 
finement of  any  person  charged  with  a  criminal  offense,  wherebj 
such  person  shall  escape,  the  officer  so  offending  shall  be  punished 
in  the  same  manner  as  persons  convicted  of  aiding  or  assisting 
in  such  escape. 
Jailor wfuaing  to      Sec.  178.  If  any  jailor  or  keeper  of  a  county  jail,  shall  refuse 
£w  pSnfshidr*''  to  receive  in  the  jail,  under  his  charge,  any  person  lawfully  com- 
mitted to  such  jail,  on  any  criminal  charge  or  conviction,  or  on 
any  lawful  process  whatever,  he  shall,  on  conviction,  be  adjudged 
guilty  of  a  misdemeanor,  and  punished  by  imprisonment  in  a 
county  jail,  not  exceeding  one  year,  and  by  fine,  not  exceeding 
three  hundred  dollars, 
rorfeiinro  c£  of-      Sbc.  179.  Evory  officcr  who  shall  be  convicted  of  any  of  the 
etVuir^AiLset.    offcnscs  specifiod  in  the  last  four  preceding  sections,  shall  forfeit 

his  office, 
rrfioiierosoftping      Seo.  180.   IE  any  person,  sentenced  to  imprisonment  in  a 
««ji>«reukon.    ^^^^^  j^jl  ^^  ^^^^  place  of  Confinement,  on  a  conviction  for  » 
criminal  offensOi  shall  escape,  he  may  be  pursued,  retaken  and 
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imprisoned  again,  notwithstanding 'the  tenn  for  which  he  was 
sentenced  to  be  imprisoned  may  have  expired  at  the  time  he  is 
retaken,  and  remain  so  imprisoned  until  tried  for  such  escape,  or 
until  he  be  discharged  by  a  failure  to  prosecute  tlierefor. 

Sbo.  181.  Every  person  who  shall  be  convicted  of  being  a  c«m««abiir»»r7 
common  barrator  shall  be  punished  by  imprisonment  in  the  county  ""^^  p«*«h>*. 
jail,  not  exceeding  one  year,  or  by  fine,  not  exceeding  three  hun- 
dred dollars,  or  by  both  such  fine  and  imprisonment. 

0/  Crimes  affecting  Public  Trusts, 

Sbc.  182.  Every  person  who  shall,  directly  or  indirectly,  give  Bribery  of  omflw* 
any  money,  goods,  rights  in  action,  or  any  other  valuable  con-  '^^  »«•*•>»*»• 
sideration,  gratuity  or  reward,  or  any  promise,  undertaking  or 
security  therefor,  to  any  oflBcer  of  this  Territory,  or  of  any  county: 
First,  With  intent  to  influence  his  vote,  opinion,  judgment  or 
decision,  on  any  question,  matter,  cause  or  proceeding  which  may 
be  then  pending,  or  may  by  law  be  brought  before  him  in  his 
ofiScial  capacity,  or  to  induce  him  to  neglect  or  omit  the  perform- 
ance of  any  official  duty,  or  to  perform  such  duty  with  partiality 
or  favor,  otherwise  than  is  required  by  law:  or,  Second,  In  con- 
sideration that  such  officer  hath  given  any  vote,  opinion,  judg- 
ment or  decision,  in  any  particular  manner,  upon  any  particular 
side,  or  more  favorable  to  one  side  than  the  other,  or  any  matter,  / 
question,  cause  or  proceeding,  or  bath  omitted  to  perform  any 
official  act  or  duty,  or  hath  performed  such  act  or  duty  with  par- 
tiality or  favor,  or  otherwise,  contrary  to  law,  shall,  on  convic- 
tion, be  adjudged  guilty  of  bribery,  and  be  punished  by  confine- 
ment and  hard  labor  for  a  term  not  exceeding  seven  years. 

Sbc.  183.  Every  such  officer  who  shall,  directly  or  indirectly,  oao«n  n^^irxg 
accept  or  receive  any  gift,  consideration,  gratuity  or  reward,  or  p^nMud* 
any  promise  or  undertaking  to  make  the  same :  First,  Under  any 
agreement  that  his  vote,  opinion,  judgment  or  decision  shall  be 
given  in  any  particular  manner,  on  any  particular  side,  or  more 
favorable  to  one  side  than  the  other,  in  any  question,  matter, 
cause  or  proceeding  which  may  be  pending  or  be  brought  before 
him  in  his  official  capacity,  or  that  he  shall  neglect  or  omit  to  per- 
form any  official  duty,  or  perform  the  same  with  partiality  or 
favor,  or  otherwise  than  according  to  law :  or,  Second,  In  con- 
sideration that  he  hath  given  his  vote,  opinion,  judgment  or  decis- 
ion, in  any  particular  manner,  on  any  particular  side,  or  more 
favorably  to  one  side  than  the  other,  of  any  question,  matter, 
cause  or  proceeding,  or  hath  neglected  or  omitted  to  perform  any 
official  act  or  duty,  or  performed  such  act  or  duty  with  partiality 
18 
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or  favor,  or  otherwise  contrary  to  law,  shall,  on   conviction,  be 
adjudged  guilty  of  bribery,  and  shall  be  punished  by  confinement 
and  hard  labor,  for  a  term  not  less  than  two  years  nor  more  than 
ten  years. 
Jui'i^obuSiij!      Sec.  184.  Every  person  who  shall,  directly  or  indirectly,  give. 
Cw  p«Slli«dI*'    or  engage  to  give,  any  sum  of  money  or  other  valuable  considera- 
tion, gratuity  or  reward^ to  any  officer:  First,  With  intent  to  in- 
fluence or  induce  such  officer  to  give  or  procure  for  him,  or  any 
other,  by  his  act,  interest,  influence  or  other   means  whatever, 
any  appointment,  oflSce  or  place  of  trust,  or  any  preferment  or 
emolument,  or  assist,  by  any  means  whatsoever,  to  procure  the 
same :  or,  Second,  In   consideration  of   any  oflBce  or  appoint- 
ment, preferment  or  emolument,  act,  interest  or  influence,  or  any 
aid  or  assistance  in  procuring  or  attempting  to  procure  such  ap- 
pointment, ofiice  or  place  of  trust,  or  any  emoluments,  shall,  on 
conviction,  be  adjudged  guilty  of  bribery,  and  shall  be  punished 
by  confinement  and   hard  labor,  for  a  term  not  exceeding  seven 
years. 
offlom^reMiTiag      Sec.  185.  Every  officer  who  shall,  directly  or  indirectly,  accept 
ptmubed.'         Qj.  receive  of  another,  any  sum  of  money  or  other  valuable  con- 
sideration, gratuity  or  reward,  or  any  promise  or  security  there- 
of :  First,  Upon  any   agreement  to  give  or  procure,  by  his  act, 
interest  or  influence,  or  other  means,  any  appointment,  office  or 
place  of  trust,  or  any  preferment  or  emolument,  or  to  aid  or  as- 
sist in  procuring  the  same  for  another  person :  or.  Second,  In 
consideration  of  any  office  or  appointment,  place  or  preferment, 
or  emolument,  or  any  act,  interest  or  influence,  aid  or  assistance, 
by  any  means,  in  procuring  or  attempting  to  procure,  any  such 
appointment,   office,  place  of   trust,  preferment  or  emolument, 
shall,  on  conviction,  be  adjudged  guilty  of  bribery,  and  punished 
as  in  the  next  preceding  section  is  prescribed. 
Sri?*Saef't«        ^^^'  ^^^'  Every  person  who  shall,  directly  or  indii*ectly,  give 
if  bribig.*JiniJL  to  or  procure,  or  aid  or  assist  in  procuring,  for  another,  by  his  • 
*****'  aid,  interest  or  influence,  or  by  any  other  means  whatsoever,  any 

office,  appointment  or  place  of  trust,  or  any  preferment  or  emol- 
ument, with  the  intent,  or  upon  the  consideration  mentioned  in  the 
one  hundred  and  eighty-second  or  one  hundred  and  eighty- fourth 
sections  of  this  act,  shall,  upon  conviction,  be  adjudged  guilty  of 
bribery,  and  punished  in  the  same  manner  as  if  he  had  paid  or  en- 
gaged to  pay  money,  with  the  like  intent,  or  for  a  like  consider- 
ation. 
£!!«iId*u"Sit  Sec.  187.  Every  person  who  shall,  directly  or  indirectly,  ac- 
way,  puathmeni  ^^^^^  receive  or  obtain  any  office,  appointment  or  place  of  trust, 
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preferment  or  emolument,  or  aid^  or  assistance  in  obtaining,  or  at- 
tempting to  obtain  the  same,  for  himself  or  another,  or  any  prom- 
ise or  undertaking  to  procure  such  office,  appointment,  place  of 
trust,  preferment  or  emolument,  by  the  act,  interest  or  influence, 
aid  or  assistance  of  another,  upon  any  agreement  or  considera- 
tion mentioned  in  the  one  hundred  and  eighty-third  and  one  hun- 
dred and  eighty-fifth  sections  of  this  act,  shall,  upon  conviction, 
be  adjudged  guilty  of  bribery,  and  punished  in  the  same  manner 
as  if  he  had  received  money  upon  a  \i\ie  agreement  or  consider- 
ation. 

Sec.  188.  If  any  person  shall,  by  any  of  the  means  mentioned  offering «»*. 
m  the  preceding  sections  of  this  act,  or  otherwise  offer,  or  attempt  Ij^y^J^Jow'"* 
to  bribe  any  officer  or  other  person,  in  any  of  the  cases  hereinbe-  '■***^^ 
fore  mentioned,  he  shall,  on  conviction,  be  punished  by  confine- 
ment and  hard  labor,  for  a  period  not  exceeding  five  years,  or  by 
imprisonment  in  the  county  jail,  for  a  term  not  exceeding  one 
year,  and  a  fine  not  less  thun  one  thousand  dollars. 

Sec.  189.  If  any  person  shall,  directly  or  indirectly,  give  or  oitim  w  pra». 
procure  to  be  given,  or  engage  to  give,  any  money,  gift  or  re-  l^^otliM'SX 
ward,  or  any  olKce,  place  or  employment,  upom  any  engagement,  JJJJ;"'' •*••'*'*- 
contract  or  agreement,  that  the  person  to  whom,  or  to  whose  use, 
or  on  whose  behalf,  such  gift  or  promise  shall  be  made,  shall,  by 
himself  or  any  other,  procure  or  endeavor  to  procure,  the  election 
of  any  person  to  any  office,  at  any  election  by  the  electors,  or 
any  public  body,  under  the  constitution  or  laws  of  this  Territory, 
the  person  so   offending,   shall,    on    conviction,   be  adjudged 
guilty  of  bribery,  and  punished  by  imprisonment  and  hard  labor, 
for  a  terra  not  exceeding  five  years. 

Sec.  190.  Every  person  who  shall,  by  himself  or  another,  to  his  RewwiBg  bob^ 

•^   ^  '     "^  '  or  of f ieo  on  svoh 

use  or  on  his  behalf,  accept  or  receive  any  such  money,  gift  or  {|j^«^k»i- 
reward,  office,  place  or  employment,  or  any  promise  or  security 
therefor,  upon  any  such  engagement,  contract  or  agreement,  as 
specified  in  the  preceding  section,  shall  be  adjudged  guilty  of 
bribery,  and  shall  forfeit  the  full  amount  of  such  money,  gift  or 
reward,  and  shall,  moreover,  be  punished  by  imprisonment  and 
hard  labor,  for  a  term  not  exceeding  five  years. 

Sec.  191.  If  any  person  who  shall  have  or  claim  to  have  a  AnyptrwaiuT. 
right  to  vote  in  any  election  authorized  to  be  held  by  the  organic  ioto*S£iShig  » 
law  or  the  laws  of  this  Territory,  shall  ask,  receive  or  take  any  wwo*  •^*"*' 
money  or  other  reward  by  way  of  gift,  loan  or  other  device,  or 
agree  or  contract  for  any  money,  gift,  office,  employment  or  other 
reward  whatsoever,  to  give  his  vote,  or  refuse  or  forbear  to  give 
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hifl  vote  in  any  such  election,  the  person  so  offending,  shall,  on 
conviction,  be  adjudged  guilty  of  bribery,  and  shall  be  punished 
by  fine,  not  exceeding  three  hundred  dollars,  or  by  imprisonment 
in  the  county  jail,  for  a  term  not  exceeding  one  year,  or  by  both 
such  fine  and  imprisonment. 
Mhnj^roiM,  Sbo.  192.  If  auy  person,  by  himself,  or  any  person  employed 
by  him,  shall,  by  any  gift  or  reward,  office  or  employment,  or  by 
any  promise,  agreement  or  security  therefor,  corrupt  or  procore, 
or  attempt  to  corrupt  or  procure,  any  person,  who  shall  have  or 
claim  to  have  a  right  to  vote  at  any  election,  to  give  or  forbear 
to  give  his  vote  at  such  election,  the  person  so  offending,  shall, 
on  conviction,  be  adjudged  guilty  of  bribery,  and  punished  as  in 
the  next  preceding  section  is  prescribed. 
MiiBg  oifiM  or  Sec.  193.  Every  person  holding  or  exercising  any  office  or 
•fJSiw  pSaiihSl  public  trust  under  the  laws  of  this  Territory,  or  the  act  of  Con- 
gress organizing  this  Territory,  who  shall,  for  any  reward  or  gra- 
tuity, or  any  valuable  consideration,  paid  or  agreed  to  be  paid, 
directly  or  indirectly,  grant,  bargain  or  sell  such  office  or  any 
deputation  thereof,  or  grant  the  right  or  authority  to  discharge 
any  of  the  duties  thereof,  to  another,  shall,  on  conviction,  be 
punished  by  confinement  and  hard  labor,  not  exceeding  five  years, 
or  by  imprisonment  in  a  county  jail,  not  exceeding  one  year^  or 
by  fine,  not  exceeding  one  thousand  dollars,  or  by  both  such  fine 
and  imprisonment. 


Buju*  OT^jjm-      Sbo.  194.  Every  person  who  shall  give  or  make  any  agree- 
Jiwwd!*'  ^^^  ment  to  give  any  money,  property,  right  in  action,  or  other  gra- 


©  i»»7  for 
Mfloe,  hoi 

tuity  or  reward,  in  consideration  of  any  such  bargain,  grant  or 
deputation  of  an  office,  or  any  part  thereof,  shall,  upon  conviction, 
be  punished  as  prescribed  in  the  last  preceding  section. 
roii«(ra«tio&  Md      Seo.  195.  The  two  preceding  sections  shall  not  be  construed 
7wo  p^odiag      to  extend  to  the  appointment  of  a  deputy  by  any  officer  author- 
ized by  law  to  have  a  deputy,  so  that  no  gratuity  or  reward  be 
paid  or  agreed  to  be  paid,  for  such  deputation. 
flvehgnatordeiK      Sbc.  196.  Evory  grant  or  deputation  of  office,  made  contrary 
tiig'^VdMo'*"  *^  *^®  foregoing  provisions,  shall  be  void ;  but  all  official  acts, 
vuSS?  **  ***"  done  before  conviction  under  this  act,  by  any  deputy  of  an  officer 

authorized  to  make  such  appointment,  shall  be  valid. 
opfM^oj,  ^  Sbc.  197.  Every  person,  exercising  or  holding  any  office  or 
Ci"\iufe;  pnblic  trust,  who  shall  be  guilty  of  willful  and  malicious  oppres- 
sion, partiality,  misconduct  or  abuse  of  authority,  in  his  official 
capacity  or  under  color  of  his  office,  shall,  on  conviction,  be  pun* 
ished  by  imprisonment  in  a  county  jail,  for  a  term  not  exceeding 
one  ^ear,  and  fine,  not  exceeding  one  thousand  dollars.       , 
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Sec.  198.  Every  oflBcer  or  public  agent  of  this  Temtory,  or  of  J"'*^iYo*?£i2jf 
any  county,  who  shall  commit  any  fraud  in  his  official  capacity  *'*^  »»»»•*«». 
or  under  color  of  his  office,  shall  be  adjudged  guilty  of  a  misde- 
meanor, and  punished  by  imprisonment  in  the  county  jail,  for  a 
term  not  exceeding  one  year  or  by  fine,  not  exceeding  one  thous- 
and dollars,  or  by  both  such  imprisonment  and  fine. 

Sbc.  199.  Every  person  who  shall  be  duly  convicted  of  any  of  JUSSS^tTJiS? 
the  offenses  mentioned  in  the  preceding  sections  of  this  act,  shall  Sg^oAm.'**^ 
be  forever  disqualified  from  holding  any  office  of  honor,  trust  or 
profit,  under  the  laws  of  this  Territory,  and  from  voting  at  any 
election. 

Sbo.  200.  Every  officer  who  shall,  by  color  of  his  office,  un-  J5^V£j*5i*43 
lawfully  and  willfully  exact  or  demand,  and  receive  any  fee  or  '•"• 
reward  to  execute  or  do  his  duty,  or  for  any  official  act  done  or 
to  be  done,  that  is  not  due  or  more  than  is  due,  or  before  it  is 
due,  shall,  upon  conviction,  be  adjudged  guilty  of  a  misdemeanor, 
punished  by  fine,  not  exceeding  five  hundred  dollars,  or  by  im- 
prisonment in  the  county  jail,  not  exceeding  one  year,  or  by  both 
such  fine  and  imprisonment. 

Sec.  201.  Every  collector  of  the  revenue,  who  shall  unlawfully  Ji'}J^'[iS2S5" 
collect  taxes  when  none  are  due,  or  shall  willfully  and  unlaw-  JSSIt!  ^^'^^^ 
fully  exact  or  demand  more  than  is  due,  shall,  upon  conviction, 
be  adjudged  guilty  of  a  misdemeanor,  and  be  punished  by  fine, 
not  exceeding  five  hundi'cd  dollars,  or  by  imprisonment  in  the 
county  jail,  not  exceeding  one  year,  or  by  both  such  fine  and  im- 
prisonment. 

Sec.  202.  Every  officer  or  person,  holding  any  trust  or  ap-  foM^tJlSSKjto. 
pointment,  who  shall  be  convicted  of  any  willful  misconduct  or  pabu^lfiioJn. 
misdemeanor  in  office,  or  neglect  to  perform  any  duty  enjoined 
on  him  by  law,  where  no  special  provision  is  made  for  the  pun- 
ishment of  such  misdemeanor,  misconduct  or  negligence,  shall  be 
punished  by  fine,  not  exceeding  five  hundred  dollars,  or  by  im- 
prisonment in  the  county  jail,  not  exceeding  one  year,  or  by  both 
such  €ne  and  imprisonment. 

Sec.  203.  Every  officer  who  shall  be  convicted  of  any  official  f J^'^JSJ^^  •'- 
misdemeanor  or  misconduct  in  office,  or  who  shall  be  convicted  of 
any  offence  which,  by  this  or  any  other  statute,  is  punishable  by 
disqualification  to  hold  office,  shall,  in  addition  to  the  other  pun- 
ishments prescribed  for  such  offenses,  forfeit  his  office. 

Sec.  204.  If  any  person  shall  take  upon  himself  any  office  or  YS"^"^^^ 
public  trust  in  this  Territory,  and  exercise  any  power  to  do  any  •*•' 
act  appertaining  to  such  office  or  trust,  without  a  lawful  a| 
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ment  or  deputation,  he  Bhnll,  upon  conviction,  be  adjudged  guilty 
of  a  misdemeanor,  and  punished  by  fine,  not  exceeding  five  hun- 
dred dollars,  or  by  imprisonment  in  the  county  jail,  not  exceed- 
ing one  year. 
Ftaaityfertt-  Sec.  205.  If  any  person,  by  menaces,  threats  or  force,  or  by 
fjuj^tJ^nflMnw  any  other  unlawful  means,  either  directly  or  indirectly,  attempts 
to  influence  any  qualified  voter  in  giving  his  vote,  or  to  deter  him 
from  giving  the  same,  or  disturbs  or  hinders  him  in  the  free  exer- 
cise of  his  right  of  suffrage,  at  any  election  held  under  the  laws 
of  this  Territory,  the  person  so  ofTending,  shall,  on  conviction 
thereof,  be  adjudged  guilty  of  a  misdemeanor,  and  be  punished 
by  fine,  not  exceeding  five  hundred  dollars,  or  by  imprisonment 
in  the  county  jail,  not  exceeding  one  year. 

Slfmowthiil"*'       Sec.  206.  Every  person  who  shall,  at  the  same  election,  vote 
MUM^fcthesuno  jjjqj.jj  ^"[^^j^  oncc,  either  at  the  same  or  a  different  place,  shall,  on 
conviction,  be  adjudged  guilty  of  a  misdemeanor,  and  bo  pun- 
ished by  fine,  not  exceeding  fifty  dollars,  or  by  imprisonment  in 
the  county  jail,  not  exceeding  three  months. 

S?wi&o'«iM9K      ^^^'  2^'^*  Every  person,  not  being  a  qualified  voter  according 
«uufl«d.  ^Q  ^Yie  organic  law  and  the  laws  of  this  Territory,  who  shall  vote 

at  any  election  within  this  Territory,  knowing  that  he  is  not  en- 
titled to  vote,  shall  be  adjudged  guilty  of  a  misdemeanor,  and 
punished  ,by  fine  not  exceeding  fifty  dollars,  and  imprisonment 
in  the  county  jail,  not  exceeding  six  months. 

SSTdSc/S'  !r-      S^^'  ^^^'  '^^y  person  w^ho  designedly  gives  a  printed  or  writ- 
iSiSl{*io!'*''^  t6"  ticket  to  any  qualified  voter  of  this  Territory,  containing  the 
written  or  printed  names  of  persons  for  whom  said  voter  does  not 
design  to  vote,  for  the  purpose  of  causing  such  voter  to  poll  his 
vote  contrary  to  his  own  wishes,  shall,  on  conviction,  be  ad- 
judged guilty  of  a  misdemeanor,  and  punished  by  fine,  not  ex- 
ceeding five  hundred  dollars,  or  by  imprisonment  in  the  county 
jail,  not  exceeding  three  months,  or  by  both  such  fine  and  impris- 
onment. 
r>a»it/foT print-      Sbc.  209.  Auy  person  who  shall  cause  to  be  printed  and  cir- 
fkjMdttJont  tick-  culated,  or  who  shall  circulate  any  false  and  fraudulent  tickets, 
which,  upon  their  face,  appear  to  be  designed  as  a  fraud  upon 
voters,  shall,  upon  conviction,  be  punished  by  fine,  not  exceeding 
five  hundred  dollars  or  by  imprisonment  in  the  county  jail,  not 
exceeding  three  months,  or  by  both  such  fine  and  imprisonment. 

SSiJiiJSiityJf      Sec.  210.  Any  person  or  persons  whomsoever,  who  may  be 

tnmd,  hoir  pun-  ^jj^^pg^^j  ^jjj^  holding  any  election  in  this  Territory,  authorized 

^-^  by  law,  who  shall  willfully  and  knowingly  receiv©^. 
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offered  by  any  person  who  is  not  a  bona  fide  resident  of  this  Ter- 
ritory, at  the  time  of  offering  to  vote,  or  who  shall  have  voted 
previously  at  the  same  election,  or  any  person  who  shall  know- 
ingly and  willfully  commit  any  irregularity  or  fraud  whatever, 
with  the  intent  to  hinder,  prevent  or  defeat  a  fair  expression  of 
the  popular  will,  shall  be  deemed  guilty  of  felony,  and,  upon 
conviction  thereof,  shall  be  punished  by  imprisonment  and  hard 
labor,  for  a  term  not  less  than  one  year  nor  more  than  three 
years. 

Sec.  211.  Any  person  who  shall  have  in  his  possession  any  f*S35}*"£^JJJ: 
falsely  made,  altered,  forged  or  counterfeit  poll  book,  tally  list  JliV.hi?"''**'' 
or  election  returns  of  any  election  in  this  Territory,  authorized 
by  law  or  held  under  any  semblance  or  pretense  of  law,  knowing 
the  same  to  be  falsely  made,  altered,  forged  or  counterfeited, 
with  intent  to  hinder,  prevent  or  defeat  a  fair  expression  of  the 
popular  will,  shall  be  deemed  guilty  of  felony,  and,  upon  con- 
viction thereof,  shall  be  punished  by  imprisonment  and  hard 
labor,  for  a  term  not  less  than  one  year  nor  more  than  three 
years. 

Sec.  212.  Any  person  or  persons  whomsoever,  who  may  be  J^/ "oduult**" 
authorized  bylaw  or  any  semblance  or  pretense  of  law,  tore-  Sit'todMi^i*^ 

^  ,         hovpnnUlMd. 

ceive,  canvass  or  count  the  poll  books  or  tally  lists  or  election 
returns  of  any  election  held  under  law  or  any  semblance  or  pre- 
tense of  law,  who  shall  willfully  and  knowingly  receive,  canvass 
and  count  any  poll  books,  tally  lists  or  election  returns,  which 
are  fraudulent,  forged  or  counterfeited,  or  shall  falsely  and 
fraudulently  count  and  cast  up  any  poll  books,  tally  lists,  elec- 
tion returns  or  votes,  with  intent  to  hinder,  prevent  or  defeat  a 
fair  expression  of  the  popular  will,  shall  be  deemed  guilty  of 
felony,  and,  upon  conviction  thereof,  shall  be  punished  by  im- 
prisonment and  hard  labor,  for  a  term  not  less  than  two  years  nor 
more  than  five  years. 

Sec.  213.  Any  person  or  persons  authorized  by  law  or  by  any  f  *i7/'|*J„ut- 
semblancc  or  pretense  of  law,  to  grant  certificates  of  election,  or  "dloUriS"^ 
to  declare,  by  proclamation  or  otherwise,  the  result  of  any  elec-  wtarM^howpiui- 


tion,  held  under  law  or  any  semblance  or  pretense  of  law,  who 
shall  grant  such  certificates  or  declare  the  result  of  such  election, 
based  upon  fraudulent,  fictitious  or  illegal  votes,  with  intent  to 
hinder,  prevent  or  defeat  a  fair  expression  of  the  popular  will, 
rihall  be  deemed  guilty  of  felony,  and,  upon  conviction  thereof, 
shall  be  punished  by  imprisonment  and  hard  labor,  for  a  term  not 


lees  than  two  years  nor  more  than  five  years. 
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Sec.  214.  Any  person  or  persons  who  shall  knowingly  and 
jMChU."**'  ^^  willfully  inscribe  or  cause  to  be  inscribed  upon  any  poll  book, 
tally  list  or  election  returns  of  any  election,  held  under  law  or 
under  any  semblance  or  pretense  of  law,  the  name  of  any  person 
not  entitled  to  vote  or  not  voting,  with  intent  to  hinder,  prevent 
or  defeat  a  fair  expression  of  the  popular  will,  shall  be  deemed 
guilty  of  felony,  and,  upon  conviction  thereof,  shall  be  punished 
by  imprisonment  and  hard  labor,  for  a  term  not  less  than  one 
year  nor  more  than  two  years. 
S5rwS?Mb*  ^^^*  ^^^'  -^^y  person  who  shall  subscribe  or  cause  to  be  sub- 
iwRig'wSwS  scribed  his  own  name  or  any  other  name,  as  judge  or  clerk  of 
i^ffrJtaM!'5ow  any  election,  to  any  falsely  made,  altered,  fraudulent  or  counter- 
feited poll  book,  tally  list  or  election  returns,  knowing  the  same 
to  be  falsely  made,  altered,  fraudulent  or  counterfeited,  with  in- 
tent to  hinder,  prevent  or  defeat  a  fair  expression  of  the  popular 
will,  shall  bo  deemed  guilty  of  felony,  and,  upon  conviction 
thereof,  shall  be  punished  by  imprisonment  and  hard  labor, 
for  a  term  not  less  than  one  year  nor  more  than  two  years. 

0/  Criines  against  Public  Morals  and  Decency. 

BiguBj  d«fiiud.  Sbc.  216.  Every  person,  having  a  husband  or  wife  living, 
who  shall  marry  any  other  person,  whether  married  or  single^ 
(except  in  the  cases  specified  in  the  next  section,)  shall,  on  con* 

now  puiflbed.  viction,  be  adjudged  guilty  of  bigamy,  and  punished  by  confine* 
ment  ^d  hard  labor,  not  exceeding  five  years,  or  in  a  county  jail, 
not  less  than  six  months,  or  by  fine,  not  less  than  five  hundred 
dollars,  or  by  both  a  fine,  not  less  than  one  hundred  dollars,  and 
imprisonment  in  the  county  jail,  not  less  than  three  months. 

cuotosoopkd.  Sec.  217.  The  last  section  shall  not,  by  reason  of  any  former 
marriage,  extend  to  any  person  again  marrying,  in  either  of  the 
following  cases :  First,  Where  the  husband  or  wife,  by  such  for* 
jner  marriage,  shall  have  been  absent  for  five  successive  years, 
without  being  known  to  such  person  to  be  living :  Second,  Where 
the  husband  or  wife,  by  such  former  marriage,  shall  have  been 
absent,  and  continually  remaining  without  the  United  States  and 
their  Territories,  for  five  successive  years  :  Third,  Where  such 
former  marriage  shall  have  been  dissolved  by  legislative  enact- 
ment or  other  competent  authority,  and  such  person  is  not  by  law 
prohibited  from  again  marrying,  or  the  time  of  such  disability  has 
expired :  Fourth,  Where  such  former  marriage  shall  have  been 
declared  void  by  competent  authority:  Fifth,  Where  such  former 
marriage  was  contracted  by  such  persons  while  under  the  age  of 
legal  consent.  The  age  of  legal  consent,  as  intended  by  this  act, 
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shall  be,  of  males,  fifteen  jears,  and  of  females,  twelve  years : 
Sixth,  Where  the  husband  or  wife,  by  such  former  marriage, 
shall  have  been  sentenced  to  confinement  and  hard  labor  for  life. 

Sbc.  218.  Every  person  having  a  husband  or  wife  living,  who  SSKJtSfrlllS- 
shall  marry  another  person  without  this  Territory,  in  any  case  utfon  wuu^iil 
where  such  marriage  would  be  punishable  if  contracted  or  sol-  *       *"*'' 
emnized  within  this  Territory,  and  shall  afterwards  cohabit  with 
such  other  person  within  this  Territory,  shall  be  adjudged  guilty 
of  bigamy,  and  punished  in  the  same  manner  as  if  such  second 
or  subsequent  marriage  had  taken  place  within  this  Territory. 

Sec.  219.  An  indictment  for  bigamy,  as  defined  in  the  pre-  2Jj*JJ**i*" 
ceding  sections,  may  be  found,  and  proceedings,  trial,  conviction,  Jj"*™^'*^ 
judgment  and  execution  thereon  had,  in  the  county  in  which  such 
second  or  subsequent  marriage  or  the  cohabitation  shall  have 
taken  place,  or  in  the  county  in  which  the  offender  may  be  ap- 
prehended. 

Sec.  220.  If  any  unmarried  person  shall  knowingly  marry  the  SJ**^?^**^- 
husband  or  wife  of  another,  in  any  case  where  such  husband  or  '•»•"»"*•*• 
wife  would  be  punished  according  to  the  foregoing  provisions, 
such  person  shall,  upon  conviction,  be  punished  by  confinement 
and  hard  labor,  not  exceeding  five  years,  or  in  the  county  jail  not 
exceeding  six  months,  or  by  fine,  not  exceeding  five  hundred  dol- 
lars, or  by  both  such  fine  and  imprisonment. 

Sec,  221.  Persons  within  the  degrees  of  consanguinity,  with-  JSS.*''**^  '^^ 
in  which  marriages  are  by  law  declared  to  be  incestuous  and 
void,  who  shall  intermarry  with  each  other,  or  who  shall  commit 
adultery  or  fornication  with  each  other,  or  who  shall  lewdly  and 
lasciviously  cohabit  with  each  other,  shall,  upon  conviction,  be 
punished  by  confinement  and  hard  labor,  not  exceeding  seven 
years. 

Sec.  222.  Every  person  who  shall  be  convicted  of  the  detes-  g^25ig*Jt 
table  and  abominable  crime  against  nature,  committed  with  man- 
kind or  with  beast,  shall  be  punished  by  confinement  and  hard 
labor,  not  exceeding  ten  years. 

Sec.  223.  Every  person  who  shall  live  in  a  state  of  open  and  o^^iwuni^ 
notorious  adultery,  and  every  man  and  woman  (one  or  both  of  C*^i{?JSJ°*^' 
whom  are  married,  and  not  to  each  other,)  who  shall  lewdly  and  **^* 
lasciviously  abide  and  cohabit  with  each  other,  and  every  person, 
married  or  unmarried,  who  shall  be  guilty  of  open,  gross  lewd- 
ness or  lascivious  behavior,  or  of  any  open  and  notorious  act  of 
public  indecency,  grossly  scandalous,  shall,  on  conviction,  be 
adjudged  guilty  of  a  misdemeanor,  and  punished  by  imppson- 


274  CKIMBS   AND  PUNISHMENTS.  [Ch.  28. 

ment  in  a  county  jail,  not  exceeding  six  months,  or  by  fine^  not 
exceeding  five  hundred  dollars,  or  by  both  such  fine  and  impris- 
onment. 
JSSJiJn  wit»?h!8      ^^^'  ^^'  ^^  *^y  guardian  of  any  white  female,  under  the  age 
t2r*'»«!,'*hlw*^'  of  eighteen  years,  or  any  other  person,  to  whose  care  or  protec- 
**■  ^*  tion  any  such  female  shall  have  been  confided,  shall  defile  her  by 

carnally  knowing  her,  he  shall,  in  cases  not  in  this  act  otherwise 
provided  for,  be  punished  by  confinement  and  hard  labor,  not 
less  than  two  years  nor  more  than  twenty- one  years,  or  by  impris- 
onment in  a  county  jail,  not  less  than  six  months,  and  a  fine, 
not  exceeding  one  thousand  dollars. 
rMftitj  •^j^j:  Sec.  225.  Eveiy  person  who  shall  solemnize  any  marriage, 
uS&taiTiilMi.  having  knowledge  of  any  fact  which  renders  such  marriage  crim- 
inal in  either  of  the  parties,  under  the  preceding  provisions  of 
this  act,  or  where  either  of  the  parties  shall  be  under  the  age  of 
legal  consent,  or  where,  to  his  knowledge,  any  other  legal  im- 
pediment exists  to  such  marriage,  shall,  on  conviction,  be  ad- 
judged guilty  of  a  misdemeanor,  and  be  punished  by  imprison- 
ment in  a  county  jail,  not  exceeding  one  year,  or  by  fine,  not 
less  than  five  hundred  dollars,  or  by  both  such  fine  and  imprison- 
ment. 
uSmfSm^  Sec.  226.  Every  person  who  shall  remove  the  dead  body  or 
QTM,how  pua-  jgniains  of  any  human  being  from  the  grave  or  other  place  of 
interment  or  sepulcher,  for  the  purpose  of  selling  the  same,  or 
for  the  purpose  of  dissection,  or  any  surgical  or  anatomical  ex- 
periment or  preparation,  or  from  mere  wantonness  or  mischief, 
shall,  upon  conviction,  be  adjudged  guilty  of  a  misdemeanor,  and 
punished  by  imprisonment  in  a  county  jail,  not  exceeding  one 
year,  or  by  fine,  not  exceeding  five  hundred  dollars,  or  by  both 
such  fine  and  imprisonment. 

Sec.  227.  Every  person  who  shall  receive  the  dead  body  or 
remains  of  any  human  being,  knowing  the  same  to  have  been 
disinterred  contrary  to  the  provisions  of  the  preceding  section, 
shall,  on  conviction,  be  adjudged  guilty  of  a  misdemeanor,  and 
punished  as  in  that  section  specified. 
ojjjijI^praTji  Sec.  228.  Every  person  who  shall  open  the  grave,  or  other 
place  of  interment  or  sepulcher,  with  the  intent  to  remove  the 
dead  body  or  remains  of  any  human  being,  for  any  of  the  pur- 
poses aforesaid,  or  to  steal  the  coffin,  or  any  vestment  or  other 
article,  or  any  part  thereof,  interred  with  such  body,  shall,  on 
conviction,  be  adjudged  guilty  of  a  misdemeanor,  and  punished 
as  in  the  second  preceding  section  is  specitiedp^igi^j^g^^yQQOQle 
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Sec.  229.  The  provisions  of  the  three  last  sections  shall  not  Exeepuon  to- 

1  ,,,,  1  t  0  thr©«  pree«diii|[ 

extend  to  any  person  who  shall  open  a  grave  or  other  place  or  ■••tiow. 
sepulcher  or  interment  ,or  remove,  sell  or  receive  the  body  of  any 
deceased  person,  for  the  purpose  of  dissection  or  some  surgical 
or  anatomical  experiment,  examination  or  preparation,  with  the 
knoAvIcdge  and  consent  of  the  near  relations  of  such  deceased 
person,  nor  to  the  disinterment  or  removal,  for  such  purpose,  of 
the  body  of  any  criminal  executed  for  crime. 

Sec.  230.  Every  person  who  shall  set  up  or  keep  any  table  Sduiagnpor 
or  gambling  device,  commonly  called  A.  B.  0.,  faro  bank,  E.  0.,  j;S,^^\*JS**"'* 
roulette,  equality,  or  any  kind  of  gambling  table  or  gambling 
device,  adapted,  devised  and  designed  for  the  purpose  of  playing 
any  game  of  chance,  for  money  or  property,  and  shall  induce, 
entice,  or  permit  any  person  to  bet,  or  play  at  or  upon  any  such 
gaming  table  or  gambling  device,  or  ut  or  upon  any  game  played 
at  or  by  means  of  such  table  or  gambling  device,  or  on  the  side 
or  against  the  keeper  thereof,  shall,  on  conviction,  be  adjudged 
guilty  of  a  misdemeanor,  and  punished  by  imprisonment  in  a  ptwiBhmeai. 
county  jail,  not  exceeding  one  year,  and  by  fine,  not  exceeding  one 
thousand  dollars. 

Sec.  231.  Every  person  who  shall  bet  any  money  or  property  ^"JJIumTw 
upon  any  gaming  table,  bank  or  device,  prohibited  by  the  preced-       '*•* 
ing  section,  or  at  or  upon  any  other  gambling  device,  or  who 
ahall  bet  upon  any  game,  played  at  or  by  means  of  any  such 
gaming  table  or  other  gambling  device,  shall,  on  conviction,  be 
adjudged  guilty  of  a  misdemeanor,  and  punished  by  fine,  not  ex-  Pnaiihrnent. 
ceeJing  one  hundred  dollars  nor  less  than  ten  dollars. 

Sec.  232.  Every  pei-son  who  shall  permit  any   gaming  table,  mwUonifil2Stii 
bank  or  device,  prohibited  by  the  two  hundred  and  thirtieth  sec-  ip  iniijhoM? 
tion,  to  be  set  up  or  used  for  the  purpose  of  gaming  in  any  house, 
building,  shed,  booth,  shelter,  lot  or  other  premises,  to  him  be- 
longing or  by  him  occupied,  or  of  which  he  hath,  at  the  time,  the 
possession  or  control,  shall,  on  conviction,  be  adjudged  guilty  of 
a  misdemeanor,  and  punished  by  fine,  not  exceeding  five  hundred 
dollars  nor  less  than  fifty  dollars,  or  imprisonment  in  a  county 
jail,  not  exceeding  six  months,  or  by  both  such  fine  and  imprison-  pnnUhmeni. 
ment ;  and  no  person,  otherwise  competent  as  a  witness,  shall  be  ^!i"JSJn\hl*" 
disqualified  from  testifying,  as  a  witness,  concerning  the  ofienses  Jffinauo'njbut 
mentioned  in  the  three  preceding  sections,  on  the  ground  that  his  notBoSfMiKsi 
testimony  may  criminate  himself,  but  such  testimony  shall  be  re- 
duced to  writing,  and  no  indictment  or  prosecution  shall  after- 
wards be  brought  against  him  for  said  ofienses  concerning  which 
he  testifies  as  a  witness.  digitized  by  GoOglc 
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Keeping  ft  eom-  Seg.  233.  Everv  peTSOu  who  shall  set  up  or  keep  a  common 
or  bawdy  hottM.  gaming  house,  or  a  bawdy  house  or  brothel,  shall,  on  conviction. 
Penalty.  be  adjudged  guilty  of  a  misdemeanor,  and  be  punished  by  fine 

not  exceeding  one  thousand  dollars. 
fJT^SjSSITi'ofc        S^^-  ^•^'*'  Every  person  who  shall  knowingly  lease  or  let  to 
SdedrnJ^Si!'*'  another  any  house  or  other  building,  for  the  purpose  of  setting 
up  or  keeping  therein  any  of  the  gaming  tables,  banks  or  devices  • 
prohibited  by  the  preceding  provisions,  orforthepurpoi^eof  being  . 
used  or  kept  as  a  gaming  house,  brothel  or  bawdy  house,  shall, 
^'****^*  on  conviction,  be  adjudged  guilty  of  a  misdemeanor,  and  pun- 

ished by  imprisonment  in  a  county  jail,  not  exceeding  three 
months,  or  by  fine  not  exceeding  five  hundred  dollars,  or  by  both 
such  fine  and  imprisonment. 

E?**  r'of**?min        ^^^'  ^^^'  ^^^^J  pcrsou  appearing,  or  acting  as  master  or 
JS&£!***** "   mistress,  or  having  the  care,  use  or  management,  for  the  time, 
of  any  prohibited  gaming  table,  bank  or  device,  shall  be  deemed 
a  keeper  thereof ;  and  every  person  who  shall  appear  or  act  as 
master  or  mistress,  or  having  the  care  or  management  of  any 
house  or  building,  in  which  any  gaming  table,  bank  or  device  is 
set  up  or  kept,  or  of  any  gaming  house,  brothel  or  bawdy  house, 
shall  be  deemed  the  keeper  thereof. 
JjjjWmjj^^         Sec.  236.  Whenever  any  lessee  of  any  house  or  building,  shall 
forfeit.,  \^Q  convicted  of  suffering  any  prohibited  gaming  table,  bank  or  ' 

device,  to  be  set  up,  or  kept  or  used  therein,  for  the  purpose  of 
gaming,  or  of  keeping  in  the  same  a  bawdy  house,  brothel  or ' 
common  gaming  house,  the  lease  or  the  agreement  for  letting 
such  house  or  building  shall  become  void,  and  the  lessor  may  enter  ' 
on  the  premises  so  let,  and  shall  have  the  same  remedies  for  the 
recovery  thereof,  as  in  the  case  of  a  tenant  holding  over  his  term. 
Mohpimw^m-       Sec.  237.  No  person  shall  be  incapacitated  or  excused  from 
KtlotSgSil?'  testifying,  touching  any  ofiTense  committed  by  another,  against , 
any  of  the  foregoing  provisions  relating  to  gaming,  by  reason  of 
his  having  betted  or  played  at  any  of  the  prohibited  games  or 
gaming  devices  ;  but  the  testimony  which  may  be  given  by  such 
pe/son  shall  m  no  case  be  used  against  him. 

SStToJUriSr'  ^^^'  ^^^'  Whenever  any  judge  or  justice  of  the  peace  shall 
Vnowwge^of       ^^^^  knowlcdgc,  or  shall  receive  satisfactory  information,  that 


toisent  wawanf  there  is  any  prohibited  gaming  table  or  gambling  device  kept  or 
used  within  his  county,  it  shall  be  his  duty  forthwith  to  issue  his 
warrant,  directed  to  the  sherifi*  or  any  constable,  to  seize  and 
bring  before  said  judge  or  justice  such  gaming  table  or  other 
device.  ^  j 
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Sec.  239.  If  any  judge  or  justice  have  knowledge,  or  shall  bo  ^I^^i"",^^;^ 
satisfactorilj  informed,  of  the  name  or  description  of  the  keeper  ^••'•''  *^*'- 
of  any  such  prohibited  gaming  table  or  device,  he  shall  also  issue 
his  warrant  to  apprehend  such  keeper,  and  bring  him  before  such 
judge  or  justice. 

Sec.  240.  The  officer  who  shall  be  charged  with  the  execution  p?^**  «'  •(?«« 

^  ehttgad  with  tb* 

of  any  warrant  specified  in  either  of  the  two  last  sections,  shall  "(Slit?*'"*'' 
have  power,  if  necessary,  to  break  open  doors  for  the  purpose  of 
executing  the  same,  and  for  that  purpose  may  summon  to  his  aid 
the  power  of  the  county. 

Seo.  241.  It  shall  be  the  duty  of  every  judge  or  justice  of  the  £r?Ji5?ojiihfw. 
peace,  before  whom  any  such  prohibited  gaming  table  or  device 
shall  be  brought,  to  cause  the  same  to  be  publicly  destroyed,  by 
burning  or  otherwise. 

Sec.  242.  Every  person  who  shall  bet  or  wager  any  money  or  Xm^^JSLmSST 
property,  or  other  valuable  thing,  on  the  result  of  any  electron, 
authorized  by  the  constitution  or  laws  of  the  United  States  or  of 
this  Territory,  or  on  any  vote  to  be  given  at  such  election,  or  who 
shall  knowingly  become  stakeholder  of  any  such  bet  or  wager,  ^"***'- 
shall  be  punished  by  fine  not  exceeding  fifty  dollars. 

Sec.  243.  Every  person  who  shall  willfully,  maliciously  or  JSluIwSSiiJ. 
contemptuously  disquiet  or  disturb  any  congregation  or  assembly 
of  people,  met  for  religious  worship,  by  making  a  noise,  or  by 
rude  and  indecent  behavior,  or  profane  discourse,  within  their 
place  of  worship,  or  so  near  to  the  same  as  to  disturb  the  order 
or  solemnity  of  the  meeting,  or  menace  or  assault  any  person  p,Mifc/for. 
there  being,  shall  be  deemed  guilty  of  a  misdemeanor  and  pun- 
ished by  fine,  not  exceeding  one  hundred  dollars ;  and,  if  unable 
to  pay  the  fine,  by  confinement  in  the  county  jail,  not  exceeding 
three  months.  ^ 

Seo.  244.  Every  person  who  shall  erect  or  keep  a  boota,  tent,  J?RlS5"?twSJ 
stall  or  other  contrivance  for  the  purpose  of  selling  or  otherwise  mStia^^uw'^ 
disposing  of  any  wine,  or  spirituous  or  fermented  liquors,  or  any 
drink  of  which  wine,  spirituous  or  fermented  liquors  forma  part, 
within  one  mile  of  any  camp  or  field  meeting  for  religious  wor- 
ship, during  the  time  of  holding  such  meeting,  shall,  upon  con- 
viction, be  adjudged  guilty  of  a  misdemeanor,  and  punished  by 
fine,  not  exceeding  ten  dollars. 

Sec.  245.  Every  person  who  shall  either  labor  himself,  or  com^  JSHjjJ^uJLTto' 
pel  his  apprentice,  servant  or  any  other  person  under  his  charge    ^'**  8«»i»y. 
or  control,  to  labor  or  perform  any  work  other  than  the  house- 
hold oflKces  of  daily  necessity,  or  other  works  of  necessity  or 
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r«BftUr.  charity,  on  the  first  day  of  the  week,  commonly  called  Sunday, 

shall  be  deemed  guilty  of  a  misdemeanor,  and  fined,  not  exceed- 
ing twenty-five  dollars. 
fomJ^o\h'o5'da  is      ^EC.  246.  Tho  last  section  shall  not  extend  to  any  person  who 
sibbirtS!  ***      is  a  member  of  a  religious  society,  by  whom  any  other  than  tho 
first  day  of  the  week  is  observed  as  a  Sabbath,  so  that  he  observes 
such  Sabbath,  nor  to  prohibit  any  ferryman  from  crossing  pas^ 
sengers  on  any  day  in  the  week, 
nomraeing.  gEc.  247.  Evory  person  who  shall  be  convicted  of  horse  rao- 

sS^dSy?***'**"    ing,  cock  fighting  or  playing  at  cards,  or  game  of  any  kind,  on 
the  first  day  of  the  week,  commonly  called  Sunday,  shall  be  deemed 
rttnaity.  guilty  of  a  misdemeanor,  and  fined,  not  exceeding  fifty  dollars. 

S"fifg*irtt'ti        ^®^'  ^^*  Every  person  who  shall  expose  to  sale  any  goods, 

Sindftrl'p'Jiiik-  wares  or  merchandise,  or  shall  keep  open  any  ale  or  porter  house, 

grocery  or  tippling  shop,  or  shall  sell  or  retail  any  fermented  or 

distilled  liquor,  on  the  first  day  of  the  week,  commonly  called 

Sunday,  shall,  on  conviction,  be  adjudged  guilty  of  a  misde- 

»  meaner,  and  fined,  not  exceeding  fifty  dollars. 

BediJfnMric.,         Sec.  249.  The  last  seption  shall  not  be  construed  to  prevent 

•xwpud.  ^j^g  g^jg  ^£  ^^^  di-ugs  or  medicines,  provisions  or  other  articles  of 

immediate  necessity. 
?HhJft'h!K]"or      Sec.  250.  Every  person  who  shall  sell  or  deliver  to  any  other, 
JS™wr?tiiriln-"    any  arsenic,  corrosive  sublimate,  prussic  acid,  or  any  other  sub- 

thority  from  "  i-        •  i  ii         i  .  ,  .  .   ,  i  . 

C*how  uiiSJd"  s^^^c®  ^^'  liquid  usually  denominated  poisonous,  without  having 
the  word  "poison^'  plainly  written  or  printed  on  a  label  attached 
to  the  vial,  box,  vessel  or  package  containing  the  same ;  or  who 
shall  sell  or  deliver  any  tartar  emetic,  without  having  the  true 
name  written  or  printed  on  a  label  and  attached  to  the  vial,  box, 
vessel  or  package  containing  the  same,  or  who  shall  sell  or  de- 
liver any  such  substance  or  liquid  to  any  minor,  without  a  written 
permission  from  the  guardian  of  such  minor,  specifying  the  kind 
of  drug  that  such  minor  is  authorized  to  purchase,  shall,  on  con- 
viction,  be  adjudged  guilty  of  a  misdemeanor,  and  punished  by 
fine,  not  exceeding  fifty  dollars. 

SJSwL'Stfi'"  Seo,  251.  So  much  of  the  preceding  section  as  requires  the 
|ttiredto  laM,  ^qj.j  «<pQison,''  or  tho  namo  of  the  drug  sold  or  delivered,  to  b^ 
labeled  on  the  box,  vial  or  other  package  containing  the  same, 
shall  not  extend  to  any  practising  physician  who  shall  deliver  any 
of  the  articles  therein  mentioned,  with  a  prescription  for  the  use 
of  the  article. 
"-^•""^  Sec.  252.  Every  person  who  shall  maliciously  and   cruelly 

naim,  beat  or  torture  any  horse,  ox  or  other  cattle,  whether  be* 
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longing  to  himself  or  another,  shall,  on  conviction,  be  adjudged 
guilty  of  a  misdemeanor,  and  fined,  not  exceeding  fifty  dollars. 

Skc.  253.  If  any  person  shall  willfully  open,  or  read,  or  cause  JFo'jjS'anVT^ 
to  be  read,  any  sealed  letter,  not  addressed  to  himself,  without  «uhoau^SiorM^ 
authority  to  do  so  from  the  writer  thereof,  or  from  the  person  to 
whom  it  is  addressed,  he  shall,  on  conviction,  be  adjudged  guilty 
of  a  misdemeanor,  and  shall  be  punished  by  fine,  not  exceeding  "<»^  p^iihed. 
two  hundred  and  fitty  dollars,  or  by  imprisonment  in  a  county 
jail,  not  exceeding  three  months. 

Sbo.  254.  Every  person  who  shall  publish  the  whole  or  any  l^nu'^^SHS^ 
part  of  the  contents  of  such  letter,  without  the  authority  of  the  *'*"*** 
writer  thereof,  or  of  the  person  to  whom  it  is  addressed,  knowing 
the  same  to  have  been  unlawfully  opened,  shall,  on  conviction,  Paniibmoat. 
be  adjudged  guilty  of  a  misdemeanor,  and  punished  as  in  the 
preceding  section  is  specified. 

Seo.  255.  The  last  two  sections  shall  not  extend  to  the  break-  Kottoexundu 


ing  open  of  letters  which  shall  be  punishable  by  the  laws  of  the 
United  States. 

Sec.  256.  If  any  person  shall  run  or  cause  to  be  run,  upon  J™*J?*J^ 
any  public  road  or  highway  in  common  use  in  this  Territory,  puSSIS' for! 
any  horse  or  horses,  so  as  to  interrupt  travelers  thereon,  or  put  to 
fright  the  horses  or  other  animals  by  them  rode  or  driven,  he 
shall,  upon  conviction,  be  adjudged  guilty  of  a  misdemeanor, 
and  punished  by  fine,  not  less  than  five  nor  more  than  twenty 
dollars. 

Sec.  257.  If  two  or  more  persons  shall  run  or  cause  to  be  SfS!*"**?^ 
ran  a  match  horse  race,  in  any  public  road  in  common  use,  for  Sol!  puiS^^i 
the  purpose  of  trying  the  speed  of  their  horses,  every  person  so 
offending  shall,  upon  conviction,  be  adjudged  guilty  of  a  misde- 
meanor, and  punished  by  fine,  not  less  than  five  nor  more  than 
twenty  dollars. 

Sec.  258.  Every  person  who  shall  be  convicted  of  any  felony,  DitqwiitoiAioMt 
punishable  under  any  of  the  provisions  of  this  act,  shall  be  there- 
after disqualified  from  holding  any  office  of  honor,  profit  or  trust, 
or  voting  at  any  election,  within  this  Territory. 

Of  Offenses  against  the  Public  Peace. 

Sec.  259.  That  if  three  or  more  persons  shall  assemble  to-  g**^*^'^,;''**' 
gcther  with  intent  to  do  any  unlawful  act,  with  force  and  violence,  **^-' 
against  the  person  or  property  of  another,  or  to  do  any  unlawful 
act  against  the  peace,  or,  being  lawfully  assembled,  shall  agree 
with  each  other  to  do  any  unlawful  act  aforesaid,  shall  make  any 
movement  or  preparation  therefor^  the  persons  so  offending,  on 
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conyiction  thereof,  shall  be  fined  in  any  sum  not  exceeding  two 
hundred  dollars, 
ihity  of  offioew  gEc.  260.  That  when  three  or  more  persons  shall  be  assembled 
SJi)ii^SS!i^Jf^  w  aforesaid,  and  proceed  to  commit  any  of  the  offenses  in  the 
•r  lafomauon.  pj^^^^g  [soction]  mentioned,  it  shall  be  the  duty  of  all  judges, 
justices  of  the  peace,  sheriffs  and  ministerial  officers,  immediately 
upon  actual  view,  or  as  soon  as  may  be  on  information,  to  make 
proclamation,  in  the  hearing  of  such  offenders,  commanding  them, 
in  the  name  of  the  Territory  of  Kansas,  to  disperse  and  to  depart 
to  their  several  homes  or  lawful  employments  ;  and  if,  upon  such 
proclamation,  such  persons  shall  not  disperse  and  depart  as  afore- 
said, it  shall  be  the  duty  of  such  judges,  justices  of  the  peace, 
sheriffs  or  any  ministerial  officers,  respectively,  to  call  upon  per- 
sons near,  and,  if  hecessaiy,  throughout  the  county,  to  aid  and 
assist  in  dispersing  and  taking  into  custody,  all  persons  assembled 
as  aforesaid ;  and  all  military  officers  and  others,  called  on  as 
aforesaid,  aiyl  refusing  to  render  immediate  assistance,  shall 
each,  upon  conviction  thereof,  be  fined  in  any  sum  not  exceeding 
one  hundred  dollars. 

Of  Miscellaneous  Crimes. 
o<uiMi.  Sbc.  261.  A  libel  is  the  malicious  defamation  of  a  person, 

made  public  by  any  printing,  writing,  sign,  picture,  representa- 
tion or  effigy,  tending  to  provoke  him  to  wrath,  or  expose  him  to 
public  hatred,  contempt  or  ridicule,  or  to  deprive  him  of  the 
benefits  of  public  confidence  and  social  intercourse,  or  any  mali- 
cious defamation,  made  public  as  aforesaid,  designed  to  blacken 
and  vilify  the  memory  of  one  who  is  dead,  and  tending  to  scan- 
dalize or  provoke  his  surviving  relatives  and  friends. 
SiffirSwSlSl       S^^-  262.  Every  person  who  makes  or  composes,  dictates  or 
ii&'h^^i!^v£^  procures  the  same  to  be  done,  or  who  willfully  publishes  or  cir* 
^  culates  such  libels,  or  in  any  way,  knowingly  and  willfully,  aids 

or  assists  in  making,  publishing  or  circulating  the  same,  shall  be 
punished  by  imprisonment  in  the  county  jail,  not  more  than  one 
year,  or  by  a  fine,  not  exceeding  one  thousand  dollars. 
TnitheftiMmi-      Seo.  263.  Li  all  prosecutions  or  indictments  for  libel,   the 
4Mi«t7**  truth  thereof  may  be  given  in  evidence  to  the  jury,  and  if  it 

appears  to  them  the  matter  as  charged  as  libelous  was  true,  and 
was  published  with  good  motives  and  for  justifiable  ends,  the 
defendant  shall  be  acquitted. 
JjM^^j^'jJtt.      Sec.  264.  No  printing,  writing  or  other  thing,  is  a  libel,  unless 
ittto  »uwi.       ^^y^  jjjjg  i^^j^  ^  publication  thereof. 

SSiJ'^iJSi***'     Sec.  265.  The  delivery,  selling,  reading  or  otherwise  commu- 
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nicating  a  libel,  or  cansing  the  same  to  be  delivered,  sold,  read 
or  otherwise  communicated,  to  one  or  more  persons,  or  to  the 
party  libeled,  is  a  publication  thereof. 

Sbc.  266.  In  all  indictments  or  prosecutions  for  libel,  the  jw7  detwminoi 

'■  '  the  law  und   tke 

jury,  after  having  received  the  direction  of  the  court,  shall  have  *•«*• 
xhe  right  to  determine,  at  their  discretion,  the  law  and  the  fact. 

Sec.  267.  That  if  any  person  shall  knowingly  sell  any  kind  of  S;"i^*,iJi2!!SS 
^seased,  corrupt  or  unwholesome  provisions,  whether  for  meat  or  fS^'aitfi.'^hiw 
drink,  without  making  the  same  fully  known  to  the  buyer,  he  *"**•****• 
shall  be  punished  by  imprisonment  in  the  county  jail,  not  more 
than  six  months,  or  by  fine,  not  exceeding  one  hundred  dollars. 

Sbc.  268.  If  any  person  shall  fraudulently  adulterate,  for  the  Aduifceruioa  of 
purpose  of  sale,  any  substance  intended  for  food,  or  any  wine,  JJaSha^itft*^ 
spirit,  malt  liquor,  or  other  liquor  intended  for  drinking,  with 
any  substance  injurious  to  health,  he  shall  be  punished  by  im- 
prisonment in  the  county  jail,  not  more  than  one  year,  or  by  fine, 
not  exceeding  three  hundred  dollars,  and  the  articles  so  adulter- 
ated shall  be  forfeited  and  destroyed. 

Sbc.  269.  If  any  person  shall  fraudulently  adulterate,  for  the  i^i'J,*5?i{;Uk7 
purpose  of  sale,  any  drug  or  medicine,  in  such  a  manner  as  to  «!!«.' mTS!^''' 
render  the  same  injurious  to  health,  he  shall  be  punished  by  im-      ^^"^ ' 
prisonment  in  the  county  jail,  not  more  than  one  year,  or  by  fine, 
not  exceeding  three  hundred  dollars,  and  such  adulterated  drugs 
and  medicines  shall  be  forfeited  and  destroyed. 

Seo.  270.  If  any  person  shall  inoculate  himself  or  any  other  JSSri^^Vith* 
person,  or  shall  suffer  himself  to  be  inoculated  with  the  small-pox,  Ihi^diM^'il!!^ 
within  this  Territory,  with  intent  to  cause  the  prevalence   or  ^ 
spread  of  this  infectious  disease,  he  shall  [be]  punished  by  im- 
prisonment in  the  state  prison,  not  more  than  three  years,  nor 
less  than  one  year. 

Sec.  271.  If  any  male  person  shall  obtain  illicit  connection,  SiU^ftSSt**^!^ 
under  promise  of  marriage,  with  any  female  of  good  repute,  under  TUrJ^^Cw'?!!. 
twenty-one  years  of  age,  he  shall  be  adjudged  guilty  of  a  misde- 
meanor, and  shall  be  punished  by  fine,  not  exceeding  three  thou- 
sand dollars,  or  by  imprisonment  in  the  penitentiary  not  exceed- 
ing two  years,  or  both  such  fine  and  imprisonment ;  Provided ^ 
that  the  testimony  of  the  woman  alone  shall  not  be  sufficient 
[evidence]  of  a  contract  of  marriage. 

General  Provisions. 
Sbc.  272.  Every  person  who  shall  attempt  to  commit  an  offense  p«ni>bmeai  f«r 
prohibited  by  law,  and,  in  such  attempt,  shall  do  any  act  towards  »»**  <»""•• 
the  commission  of  such  offense,  but  shall  fail  in  the  perpetration 
19  ( 
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thereof,  or  shall  be  prevented  or  intercepted  in  executing  the  samei 
upon  conyiction  thereof,  shall,,  in  cases  where  no  provision  is 
made  by  law  for  the  punishment  of  such  attempt,  be  punished  as 
follows  ,  First,  If  the  offense  attempted  to  be  committed  be  such 
as  is  punishable  by  the  death  of  the  offender,  the  person  convicted 
of  such  attempt,  shall  be  punished  by  confinement  and  hard  labor 
not  exceeding  ten  years :  Second,  If  the  offense  so  attempted,  be 
punishable  by  confinement  and  hard  labor,  the  person  convicted 
of  such  attempt  shall  be  punished  by  confinement  and  hard  labor 
for  a  term  not  exceeding  one-half  of  the  longest  time  of  imprison- 
ment  prescribed  upon  a  conviction  for  the  offense  so  attempted : 
Third,  If  the  offense,  so  attempted,  be  punishable  either  by  con- 
finement and  hard  labor,  or  in  a  county  jail,  the  person  so  con- 
victed of  such  attempt,  shall  be  punished  by  imprisonment  in  the 
county  jail,  not  exceeding  one  year  nor  less  than  two  months : 
Fourth,  If  the  offense,  so  attempted,  be  punishable  by  imprison- 
ment in  the  county  jail  and  fine,  the  offender,  convicted  of  such 
attempt,  may  be  punished  by  both  imprisonment  and  fine,  or 
either,  not  exceeding^  one-half  the  longest  time  of  imprisonment, 
and  one-half  of  the  greatest  fine  which  may  be  imposdd  upon  i^ 
conviction  for  the  offense  so  attempted:  Fifth,  If  the  offense 
attempted  be  punishable  by  fine  only,  the  offender,  convicted  of 
such  attempt,  shall  be  liable  to  a  fine,  not  exceeding  one-half  of 
the  greatest  fine  which  may  be  imposed  upon  a  conviction  of  the 
offense  so  attempted. 
IXtediiuHiJ"  Skc.  273.  No  person  shall  be  cowricted  of  an  assault  with 
intent  to  commit  a  crime,  or  of  any  other  attempt  to  commit  any 
offense,  when  it  shall  appear  that  the  crime  intended  or  the  offense 
attempted  was  perpetrated  by  such  person  at  the  time  of  such 
assault  or  in  pursuance  of  such  attempt. 
SSSt****  •  ^^^*  ^'^*'  ^^^U  P^raon  who  shall  steal  or  obtain  by  robbery 
JtihS^Iuilr*""  <^te  property  of  another,  in  any  other  Territory,  State  or  country, 
and  shall  bring  the  same  into  this  Territory,  may  be  convicted 
and  punished  for  larceny  in  the  same  manner  as  if  such  property 
had  been  feloniously  stolen  or  taken  within  this  Territory ;  and 
in  any  such  cases,  the  larceny  may  be  charged  to  have  been  com- 
mitted, and  may  be  indicted  and  punished  in  any  county  into  or 
through  which  such  stolen  property  shall  have  been  brought. 
wtotdtfeadADt  Seo.  275.  Every  person,  prosecuted  under  the  last  section, 
dtftAM.  may  plead  a  former  conviction  or  acquittal  for  the  same  offense 

in  another  Territory,  State  or  country;  and  if  such  plea  be 
admitted  or  established,  it  shall  be  a  bar  to  any  other  or  further 
proceedings  against  such  person. 

Digitized  by  VjOOQ IC 


Gh.  28.]  CKIMB8  ASD  PUNISHKBHTS.  288 

Sec.  276.  Every  person  who  shall  be  a  principal  in  the  second  'Ji^';f'S?j*aJ2, 
degree  in  the  commission  of  any  felony,  or  who  shall  be  an  acces-  MMs^«riMW^ 
flory  to  any  mnrder  or  other  felony  before  the  fact,  shall,  upon  *   ***** 
conyiction,  be  adjudged  guilty  of  the  offense  in  the  same  degree, 
and  be  punished  in  the  same  manner,  as  herein  prescribed  with 
respect  to  the  principal  in  the  first  degree. 

Sec.  277.  Every  person  who  shall  be  convicted  of  having  con-  who  dMai«d  m- 
cealed  any  offender  after  the  commission  of  any  felony,  or  of  J^,jJ2j  ^^ 
having  given  to  such  offender  any  other  aid,  knowing  that  he  has 
committed  a  felony,  with  the  intent  and  in  order  that  he  may 
escape  or  avoid  arrest,  trial,  conviction  or  punishment,  and  no 
other,  shall  be  deemed  an  accessory  after  the  fact,  and,  upon 
conviction,  shall  be  punished  by  confinement  and  hard  labor,  not 
exceeding  five  years,  or  in  the  county  jail,  not  exceeding  one 
year  nor  less  than  six  months,  or  by  fine,  not  less  than  four  hun- 
dred dollars,  or  by  both  a  fine,  not  less  than  one  hundred  dollars, 
and  imprisonment  in  a  county  jail,  not  less  than  three  months. 

Sec.  278.  If  any  person,  convicted  ef  any  offense  punishable  FaniihvMit  for 
by  confinement  and  hard  labor,  or  of  petit  larceny,  or  of  any  at- 
tempt to  commit  an  offense  which,  if  perpetrated,  would  be  pun- 
ishable by  confinement  and  hard  labor,  shall  be  discharged  either 
upon  pardon  or  upon  compliance  with  the  sentence,  and  shall 
subsequently  be  convicted  of  any  offense  committed  after  such 
pardon  or  discharge,  he  shall  be  punished  as  follows :  First,  If 
such  subsequent  offense  be  such  that,  upon  a  first  conviction,  the 
offender  would  be  punishable  by  confinement  and  hard  labor  for 
life,  or  for  a  term  which,  under  this  act,  might  extend  to  con- 
finement for  life,  then  such  person  shall  be  punished  by  confine- 
ment and  hard  labor  for  life :  Second,  If  such  subsequent  offense 
be  such  that,  upon  a  first  conviction,  the  offender  would  be  pun- 
ishable by  imprisonment  for  a  limited  term  of  years,  then  such 
person  shall  be  punished  by  confinement  and  hard  labor  for  the 
longest  term  prescribed  upon  a  conviction  for  such  first  offense : 
Third,  If  such  subsequent  conviction  be  for  petit  larceny,  or  for 
an  attempt  to  commit  an  offense  which,  if  perpetrated,  would  be 
punishable  by  confinement  and  hard  labor,  t|;^e  person  convicted 
of  such  subsequent  offense  shall  be  punished  by  confinement  and 
hard  labor  for  a  term  not  exceeding  five  years. 

Sec.  279.  Every  person  who  shall  have  been  convicted  in  any  cenTiota  u  otii«r 
of  the  United  States,  or  in  any  district  or  Territory  thereof,  or  JSJjS^SJJJkSU 
in  a  foreign  country,  of  an  offense  which,  if  committed  in  this 
Territoiy,  would  be  punishable  by  the  laws  of  this  Territory,  by 
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confinement  and  hard  labor,  shall,  upon  cohyiction  for  any  sub- 
sequent offense  within  this  Territory,  be  subject  to  the  punish- 
ment  herein  prescribed  upon  subsequent  convictiops,  in  the  same 
manner  and  to  the  same  extent  as  if  such  first  conviction  had 
taken  place  in  a  court  of  this  Territory, 
pjr^  Sbc.  280.  When  any  person  shall  be  convicted  of  two  or  more 
offences,  before  sentence  shall  have  been  pronounced  upon  him  for 
either  offense,  the  imprisonment  to  which  he  shall  be  sentenced 
upon  the  second  or  other  subsequent  conviction  shall  commence 
at  the  termination  of  the  term  of  imprisonment  to  which  he  shall 
be  adjudged  upon  prior  convictions. 
Whoa  impriBon-  Sec.  281.  Whencvcr  any  offender  is  declared  by  law  punish- 
to  iifetimo:  DOT-  ablc,  uDou  convictiou,  by  confinement  and  hard  labor  for  a  term 

or  to  be  loia  thAa  '      r  ^     */ 

not  less  than  any  specified  number  of  years,  and  no  limit  to  the 
duration  of  such  imprisonment  or  confinement  is  declared,  the 
offender  may  be  sentenced  to  imprisonment  during  his  natural 
life,  or  for  any  number  of  years  not  less  than  such  as  are  pre- 
scribed ;  but  no  person  skall,  in  any  case,  be  sentenced  to  con- 
finement and  hard  labor  for  any  term  less  than  one  year. 

Noiaoimpoood^       Seg.  282.  Whencvcr  auy  offouder  is  declared  bylaw  punish- 
able, upon  conviction,  by  confinement  and  hard  labor,  or  by  im- 
prisonment in  a  county  jail,  or  by  fine,  or  by  both  such  fine  and 
imprisonment,  it  shall  not  be  construed  to  authorize  the  imposi- 
tion of  a  fine  where  the  offender  is  sentenced  to  confinement  and 
hard  labor. 
iMaiBhmoiit  iim-      Sbc.  283.  Whcncver  any  offender  is  declared  by  law  punish- 
oojjj/'nIw  In-  able,  upon  conviction,  by  confinement  and  hard  labor,  or  by  im- 
prisonment in  a  county  jail,  or  by  fine,  or  by  both  such  fine  and 
imprisonment,  and  no  limit  is  fixed  by  law  to  the  duration  of 
imprisonment  in  the  jail  or  to  the  fine,  in  such  cases  the  convict 
shall,  in  no  instance,  be  sentenced  to  a  longer  term  of  imprison- 
ment in  a  county  jail  than  twelve  months,  nor  shall  the  fine,  in 
any  such  case,  exceed  one  thousand  dollars. 
iit«iemoMiorf.         Sec.  284.  Whenever   any  offense  is  declared  by  statute  to 
?i!ub4?M^     be  a  misdemeanor,  and  no  punishment  is  prescribed  by  that  or 
FtoMribod.         ^^j  Q^jjgj.  gtatute,  the  offender  shall  be  punished  by  imprison- 
ment in  a  county  jail  not  exceeding  one  year,  or  by  fine  not 
exceeding  two  hunch-ed  dollars,  or  by  both  such  fine  and  im- 
prisonment. 
9oNa4Mt«»7i>o      Sec.  285.  Upon  indictment  for  any  offense  consisting  of  dif- 
SVogrj^ttio  ferent  degrees,  as  prescribed  by  this  act,  the  jury  may  find  the 
accused  not  guilty  of  the  offense  charged  in  the  indictment,  and 

Digitized  by  VjOOQ IC 


^rfaoa  priBoDOT  ii 
■oal  to  ooaflae- 
ttBat. 


Ch.   28.]  CRIMBS  AND  FUHISHM^NTS.  285 

may  find  him  guilty  of  anj  degree  of  such  offense  inferior  to 
that  charged  in  the  indictment,  or  of  an  attempt  to  commit  such 
offense. 

Sec.  286.  Upon  conviction  for  any  offense  punishable  by  im-  JJJSrfKdlYiit 
prisonment  in  a  county  jail,  in  relation  to  which  no  fine  is  by  "/JoMt""'**** 
law  prescribed,  a  fine  may  be  imposed  upon  the  offender,  not  ex- 
ceeding one  hundred  dollars. 

Skc.  287.  When  a  defendant  shall  be  acquitted  or  convicted  {^^"^i^l^^ 
upon  any  indictment  for  any  offense  consisting  of  different  de-  flaMaad'^T*^ 
grees,  as  specified  in  this  act,  he  shall  not  thereafter  be  tried  or  tSt^i!'*'^ 
convicted  of  a  different  degree  of  the  same  offense,  nor  for  an 
attempt  to  commit  the  offense  charged  in  the  indictment  or  any 
degree  thereof,  provided  he  could  have  been  legally  convicted  of 
such  degree  of  offense  or  attempt  to  commit  the  same,  under  the 
first  indictment. 

Sec.  288.  When  a  defendant  shall  have  been  acquitted  of  a  m»nM«m4Mm% 
criminal  charge,  upon  trial,  on  the  ground  of  variance  between  I«3a.wLiiM». 
the  indictment  and  the  proof,  or  upon  any  exceptions  to  the  form 
or  substance  of  the  indictment,  or  where  he  shall  be  convicted, 
but  the  judgment  shall  for  any  cause  be  arrested,  he  may  be 
tried  and  convicted  on  a  subsequent  indictment  for  the  same  of- 
fense, or  any  degree  thereof. 

Sec.  289.  When  a  defendant  shall  have  been  acquitted  upon  Aeqiiituim*7^ 
a  trial,  on  the  merits  and  facts,  and  not  on  any  ground  stated  in  '»'»»•»• 
the  last  section,  he  may  plead  such  acquittal  in  bar  to  any  sub- 
sequent accusation  for  the  same  offense,  notwithstanding  any  de- 
fect in  form  or  substance  in  the  indictment  upon  which  such  ac- 
quittal was  had. 

Sec.  290.  Whenever  any  person,  under  the  age  of  sixteen  Minor  eo»Ti«tt 
years,  shall  be  convicted  of  any  felony,  he  shall  be  sentenced  to  ••«»t7J*«. 
imprisonment  in  a  county  jail,  not  exceeding  one  year,  instead 
of  confinement  and  hard  labor,   as  prescribed  by  the  preceding 
provisions  of  this  act. 

Sec.  291.  A  sentence  of  confinement  and  hard  labor,  for  a  ciTii  ruhu  iim- 
term  less  than  life,  suspends  all  civil  rights  of  the  person  so  sen-  >»»*■«■"***• 
tenced  during  the  term  thereof,  and  forfeits  all  public  offices  and 
trpsts,  authority  and  power ;  and  a  person  sentenced  to  such  con- 
finement for  life,  shall  thereafter  be  deemed  civilly  dead. 

Sec.  292.  The  person  of  a  convict,  sentenced  to  confinement  pmo»ofMB. 
and  hard  labor,  is  under  the  protection  of  the  law,  and  any  in-  fiom^ijwj,  *«. 
jury  to  his  person,  not  authorized  by  law,  shall  be  punishable  in 
the  same  manner  as  if  he  was  not  sentenced  or  convicted,   r-^  i 
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IS^SmSLS!'  ^^^'  ^^^'  ^^  conviction  of  any  person,  for  any  offenae  what- 
ever, shall  work  corruption  of  blood,  or  any  forfeiture  of  any 
estate,  or  any  right  or  interest  therein,  and  all  forfeiture,  in 
cases  of  suicide  or  death  by  casualty,  or  where  any  person  shall 
flee  from  justice,  are  abolished. 

Hjw  diwMutjj  Sec.  294.  Whenever  a  person  shall  be  sentenced  upon  a  con- 
viction for  any  offense,  and  is  thereby,  according  to  the  provi- 
sions of  this  act,  disqualified  to  be  sworn  as  a  witness  or  juror 
in  any  cause,  or  to  vote  at  any  election,  or  to  hold  any  office  of 
honor,  profit  or  trust  within  this  Territory,  such  disabilities  may 
be  removed  by  a  pardon  by  the  governor,  and  not  otherwise,  ex- 
cept in  the  case  in  the  next  section  mentioned. 

H«wrtmoTed  Sec.  295    If  such  convict  shall  have  committed  the  offense 

xron  Minor  oon- 

▼lets.  while  within  the  age  of  sixteen  years,  and  such  conviction  shall 

be  for  a  first  offense,  all  civil  disabilities  incurred  shall  be  re- 
moved, and  his  competency  restored  at  the  expiration  of  the  term 
of  imprisonment  to  which  he  shall  have  been  sentenced. 

^^o!S!JiU  Sec.  296.  In  no  case  shall  the  right  of  action  of  any  party, 
injured  by  the  commission  of  a  felony,  be  deemed  or  adjudged 
to  be  merged  in  such  felony,  but  he  may  recover  the  amount  of 
damages  sustained  thereby,  in  an  action  to  be  brought  before  any 
court  or  tribunal  of  competent  jurisdiction. 

l^^c^^lS^  Sec.  297.  Whenever  a  fine,  penalty  or  forfeiture  is  or  may  be 
inflicted,  by  any  statute  of  this  Territory,  for  any  offense,  the 
same  may  be  recovered  by  indictment,  (except  as  in  the  next 
section  is  provided,)  notwithstanding  another  or  different  remedy 
for  the  recovery  of  the  same,  may  be  specified  in  the  act  impos- 
ing the  fine,  penalty  or  forfeiture:  Provided^  That,  in  all  cases, 
the  fine,  penalty  or  forfeiture  shall  go  to  the  Territory,  county, 
corporation,  person  or  persons  to  whom  the  act,  imposing  the 
same,  declares  it  shall  accrue. 

ilSS^nouAiT^  Sec.  298.  Assaults  and  batteries  are  not  indictable,  but  shall 
be  punished  in  a  summary  manner,  before  a  justice  of  the  peace, 
in  conformity  to  the  act  defining  the  jurisdiction  and  regulat- 
ing the  proceedings  of  justices'  courts  in  cases  of  breach  of  the 
peace. 

Sec.  299.  The  district  courts  shall  have  exclusive  original 

^^B^riminAi  jurisdictiou  iu  all  cases  of  felony,  and  of  all  offenses  not  herein 
declared  expressly  to  be  cognizable  before  a  justice  of  the 
peace,  and  concurrent  jurisdiction  with  the  justices  in  the  cases 
specially  provided  for  by  law. 

Si'iiiwwJy.J'*'       Sec.  300.  The  term  "felony,"  when  used  in  thk-acL  oi  any 


ahU,  A«. 


Jnriidietion  •t 
ilf  Iriet  court  and 


Digitized 


ftfc?5bf[J 


Ch.  28.]  CBIMBS   AND  PUNISHMENTS.  287 

Other  statute,  shall  be  construed  to  mean  any  offense  for  which 
the  offender,  on  conviction,  shall  be  liable,  by  law,  to  be  pun- 
ished with  death  or  confinement  ^nd  hard  labor,  and  no  other. 

Sec,  801.  Whenever  the  term  "infamous  crime'*  is  used  in  JJJftJfSJj^ 
this  or  any  other  statute,  it  shall  be  construed  as  meaning  every  *^'^" 
offense  for  which  the  offender,  on  conviction  or  sentence,  is  de- 
clared to  be  disqualified,  or  rendered  incompetent  to  be  a  witness 
or  juror,  or  to  vote  at  any  election,  or  to  hold  any  office  of  honor, 
profit  or  trust,  within  this  Territory. 

Sec.  802.  The  term  "misdemeanor,"  as  used  in  this  or  any  iMiAitio«of  tu 
other  statute,  shall  be  construed  as  including  every  offenie  pun-  **•'•" 
ishable  only  by  fine,  or  imprisonment  in  a  county  jail,  or  both. 

Sec.  808.  The  terms  "crime,"  "offense"  and  '^criminal  of-  JSi^SSiSt^ 
fense,"  when  used  in  this  or  any  other  statute,  shall  be  construed  «'wfaiaia*oi^i 
to  mean  any  offense,  as  well  misdemeanor  as  felony,  for  which 
any  punishment,  by  imprisonment  or  fine,  or  both,  may  by  law 
be  inflicted. 

Sec.  304.  The  term  "personal  property,"  as  used  in  this  act,  g«jtnieijon  o« 
shall  be  construed  to  mean  goods,  chattels,  effects,  evidences  of  »ip«»p«»y«" 
right  in  action,  and  all  written  instruments,  by  which  any  pecu- 
niary obligation,  or  any  right  or  title  to  property,  real  or  per- 
sonal, shall  be  created,  acknowledged,  assigned,  transferred,  in- 
creased, defeated,  discharged  or  diminished. 

Sec.  305.  The  terms  *'real  property"  or  "real  estate,"  aa  IQSpi^' 
used  in  this  act,  include  every  estate,  interest  and  right  in  lands,  ^*^*^ 
tenements  and  hereditaments. 

Sec.  306.  The  term  "property,"  asused  in  this  act,  includes  5*;^^^.^ 
"personal  property"  and  "real  property,"  or  "real  estate,"  as  "•**• 
defined  in  the  two  last  sections. 

Sec.  807.  When  the  term  "person"  is  used  in  this  act  to  ^^!^^S^ 
designate  the  party  whose  property  may  be  the  subject  of  any  **"*  "**^ 
offense,  such  term  shall  be  construed  to  include  the  United  States, 
this  Territory,  or  any  other  Territorial  government,  State,  or 
country,  or  county,  or  any  other  municipal,  public  or  private 
corporation,  which  may  lawfully  own  any  property  within  this 
Territoiy,  as  well  as  individuals. 

Sbo.  808.  Where  any  intent  to  injure,  defraud  or  cheat  is  re-  PwMwwittif^. 
quired  by  law  to  be  shown  in  order  to  constitute  any  offense,  it  Jjfyijjjj^, 
shall  be  sufficient  if  such  intent  be  to  injure,  defraud  or  cheat 
the  United  States,  this  Territory,  or  any  State  or  country,  or 
the  government,  or  any  public  office  thereof,  or  any  county,  city, 
town  or  village,  or  any  corporation,  body  politic  or  private  indi- 
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Sec.  809.  This  act  to  take  effect  and  be  in  force  from  and  after 
the  first  day  of  June  next. 

A.  LARZALEKE, 
Speaker  of  House  of  Bepresenialives. 
C.  W.  BABCOCK, 
President  of  the  Councils 
Approved  February  3,  1859. 
S.  MEDARY, 

Governor. 


Fovcria&d  duties 


CHAPTER  XXIX- 

AN  ACT  proTiding  for  the  appointment  of  Comissionera  to  take  Depositionr 
in  other  Territories  and  States. 

Be  it  enacted  by  the  Governor  and  Legislative  Assembly  qf 
the  Territory  qf  Kansas : 

ST^inudii**  Section  1.  That  the  governor  may  appoint,  in  each  of  the 
tMh  State.  United  States  and  Territories,  and  in  the  District  of  Columbia, 
Tenwtof  oftM.  oue  or  moro  commissioners,  to  continue  in  office  during  the  pleas- 
ure of  the  governor  for  the  time  being ;  and  every  such  commis- 
sioner shall  have  power  to  administer  oaths,  and  to  take  deposi- 
tions and  affidavits  to  be  used  in  this  Territory,  and,  also,  to  take 
the  acknowledgment  of  deeds,  powers  of  attorney  or  other  instru- 
ments, to  be  recorded  in  this  Territory. 

Sec.  2.  All  oaths  administered  by  the  said  commissioners,  all 
affidavits  and  depositions  taken  by  them,  and  all  acknowledg- 
ments aforesaid,  certified  by  them,  shall  be  as  effectual  in  law,  to 
all  intents  and  purposes,  as  if  done  and  certified  by  any  justice  of 
the  peace  or  other  authorized  officer  within  this  Territory. 

Totakeofttb.  gg(,^  3^  Before   any   commissioners,  appointed  as  aforesaid, 

shall  proceed  to  perform  any  of  the  duties  of  their  office,  they 
shall  take  an  subscribe  and  oath,  before  any  justice  of  the  peace 
or  other  officer  authorized  to  administer  oaths,  in  the  State  or 
Territory  for  which  such  commissioners  may  be  appointed,  that 
they  will  faithfully  discharge  all  the  duties  of  their  office,  which 

2S*S5STir-  oath  shall  be  filed  in  the  office  of  the  Secretary  of  this  Territory, 
within  six  months  after  the  taking  of  the  same.  . 

Digitized  by  VjOOQ IC 


BAetof  llMiT 


ritor/. 


Gh.  80^.]  CONVETANCKS.  ,  289 

8bc.  4.  This  act  to  take  effect  and  be  in  force  from  and 
after  the  first  day  of  June  next. 

A.  LABZALERE, 
Speaker  qf  the  House  of  Representatives. 
C.  W.  BABOOCK, 
President  of  the  Council. 
ApproTed  Pebruaiy  7, 1859. 

S.  MEDART,  v>***' 


CHAPTER  XXX. 

AN  ACT  ^e^lating  Conveyances. 

Be  a  enacted  by  the  Governor  and  Legislative  •Assembly  qf 

the  Territory  of  Kansas  : 

Section  1.  All  persons  owning  lands  not  held  by  an  adverse  wu  wii«d. 
possession,  shall  be  deemed  to  be  seized  and  possessed  of  the 
same. 

Sbc.  2.  The  term  **  heirs ''  or  other  technical  words  of  inher-  H«inA«ti 
itance  are  not  necessary  to  create  and  convey  an  estate  in  fee 
simple. 

Sec.  3.  Every  conveyance  of  real  estate  passes  all  the  interest  yty*«<ttT^ytt- 
of  the  grantor  therein,  unless  a  contrary  intent  can  be  reasonably 
inferred  from  the  terms  used. 

Sec.  4.  Where  a  deed  purports  to  convey  a  greater  interest  Afi«i., 
than  the  grantor  was  at  the  time  possessed  of,  any  after  acquired 
interest  of  such  grantor,  to  the  extent  of  that  which  the  deed 
purports  to  convey,  enures  to  the  benefit  of  the  grantee. 

Sec.  5.  Adverse  possession  of  real  property  does  not  prevent  a4t< 
any  person  from  selling  his  interest  in  the  same. 

Sec.  6.  Estates  may  be  created,  to  commence  at  a  future  day.  B«t«tatiafii«nt. 

Sec.  7.  Declarations  or  creations  of  trusts  or  powers,  in  rela-  TnjtMtetM. 
tion  to  real  estate,  must  be  executed  in  the  same  manner  as  deeds 
of  conveyance ;  but  this  provision  does  not  apply  to  trusts  re- 
sulting from  the  operation  or  construction  of  law. 

Sec.  8.  Conveyances  to  two  or  more,  in  their  own  right,  ere-  TeaMvu«»«. 
ate  a  tenancy  in  common,  unless  a  contrary  intent  is  expressed. 

Sec.  9.  A  married  woman  may  convey  her  interest  in  the  same  wiwawy  •§». 
manner  as  other  persons. 
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TMUAt  M  wiu.  Sec.  10.  Any  person  in  the  possession  of  real  property,  with 
the  assent  of  the  owner,  is  presumed  to  be  a  tenant  at  will,  unless 
the  contrary  is  shown. 

N«tiM  to  quit.  Seo  .  11.  Thirty  days'  notice  in  writing  is  necessary  to  be  given 
by  either  party,  before  he  can  terminate  a  tenancy  at  will ;  but 
where,  in  any  case,  rent  is  reserved,  payable  at  intervals  of  less 
than  thirty  days,  the  length  of  notice  need  not  be  greater  than 
such  interval  between  the  days  of  payment.  In  case  of  tenants 
occupying  and  cultivating  farms,  the  notice  must  fix  the  termi- 
nation of  the  tenancy  to  take  place  on  the  first  day  of  April. 

FMMMioamdw  Seg.  12.  In  the  absence  of  stipulations  to  the  contrary,  the 
mortgagor  of  real  estate  may  retain  the  right  of  possession 
thereof ;  but,  in  case  of  personal  property,  the  mortgagee  shall 
hold  the  legal  title  and  right  of  possession. 

TotoiMoHad.  Sec.  13.  No  instrument  aflfecting  real  estate  is  of  any  validity 
against  subsequent  purchasers  for  a  valuable  consideration,  with- 
out notice,  unless  recorded  in  the  office  of  the  register  of  deeds, 
of  the  county  in  which  the  land  lies,  or  in  such  other  ofEce  as  is 
or  may  be  provided  by  law. 

Btfw*  wboB.  Sec.  14.  If  acknowledged  within  the  Territory,  it  must  be  be- 

fore some  court  having  a  seal,  or  some  judge,  justice  or  clerk 
thereof,  or  some  justice  of  the  peace,  notary  public  or  register  of 
deeds. 

ost«f  tiwTvri-  Seo.  15.  If  acknowledged  out  of  the  Territory,  it  must  be  be- 
fore some  court  of  record,  or  clerk  or  officer  holding  the  seal 
thereof,  or  before  some  commissioner  to  take  the  acknowledgment 
of  deeds,  appointed  by  the  Governor  of  this  Territory,  or  before 
some  notary  public  or  justice  of  the  peace.  If  taken  before  a 
justice  of  the  peace,  the  acknowledgment  shall  be  accompanied 
by  a  certificate  of  his  official  character,  under  the  hand  of  the 
clerk  of  some  court  of  record,  to  which  the  seal  of  said  court 
shall  be  affixed. 

CvUiMU.  Sec.  16.  The  court  or  person  taking  the  acknowledgment  must 

indorse  upon  the  deed  a  certificate,  setting  forth  the  following 
particulars  :  First,  The  title  of  the  court  or  person  before  whom 
the  acknowledgment  was  taken  :  Second,  That  the  person  making 
the  acknowledgment  was  personally  known  to  at  least  one  of  the 
judges  of  the  court,  or  to  the  officer  taking  the  acknowledgment, 
to  be  the  identical  person  whose  name  is  affixed  to  the  deed  as 
grantor,  or  that  such  identity  was  proved  by  at  least  one  credit- 
able witness  (naming  him)  :  Third,  That  such  person  acknowl- 
^  edged  the  instrument  to  be  his  own  voluntary  act  and  deed. 

^^wftftd         Sec.  17.  If  the  grantor  die  before  acknowledging  the  deed,  or 
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if,  for  any  other  reason,  his  attendance  cannot  be  procured,  in 
order  to  make  the  acknowledgment,  or  if,  having  appeared,  he 
refuses  to  acknowledge  it,  proof  of  the  due  execution  and  delir- 
ery  of  the  deed  may  be  made  by  any  competent  testimony. 

Smc.  18.  Such  proof  may  te  made  before  the  same  court  or  b^««  "^^^ 
officers  as  are  authorized  to  take  acknowledgments  as  aforesaid. 

Sec.  19.  The  certificate,  indorsed  by  them  upon  the  deed  thus  cwuflMU. 
prored,  must  state  :  First,  The  title  of  the  court  or  officer  taking 
the  proof :  Second,  That  it  was  satisfactorily  proved  that  the 
grantor  was  dead,  or  that,  for  some  other  cause,  his  attendance 
could  not  be  procured,  in  order  to  make  the  acknowledgment,  or 
that,  having  appeared,  he  refused  to  acknowledge  l^e  deed : 
Third,  The  names  of  the  witnesses  by  whom  the  proof  was  made, 
and  that  it  was  proved  by  them  that  the  instrument  was  executed 
by  the  person  whose  name  is  thereunto  subscribed  as  a  party. 

Sbg.  20.  The  certificate  of  proof  or  acknowledgment,  as  afore-  same. 
Said,  may  be  given  under  seal  or  otherwise,  according  to  the 
mode  by  which  the  courts  or  officers  granting  the  same  usually 
authenticate  their  most  solemn  and  formal  official  acts. 

Seo.  21.  Any  officer  who  knowingly  states  a  material  untruth,  Feaaity. 
in  either  of  the  certificates  above  contemplated,  may  be  indicted 
and  fined,  in  any  sum  not  exceeding  the  value  of  the  property 
conveyed  or  otherwise  affected  by  the  instrument  on  which  such 
certificate  is  endorsed. 

Sbc.  22.  Any  court  or  officer  having  power  to  take  the  prooi^aw'^^*^  \- 
above  contemplated,  may  issue  the  necessary  subpoenas  and  com- 
pel the  attendance  of  witnesses  residing  within  the  county  by  at-  -  v     ^<^'    •  - 
tachment,  if  necessary.  ^ 

Sec.  28.  No  instrument  containing  a  power  to  convey  or  in,  i^w 
any  manner  affect  real  estate,  certified  and  recorded  as  above  pre- 
scribed, can  be  revoked  by  any  act  of  the  parties  by  whom  it  was 
•executed,  until  the  instrument  containing  such  revocation  is  ac- 
knowledged and  deposited  for  record,  and  entered  on  the  entry 
book,  in  the  same  office  in  which  the  instrument  conferring  the 
power  is  recorded. 

Sec.  24.  Every  instrument  in  writing  affecting  real  estate, 
which  is  acknowledged  or  proved  and  certified  as  hereinbefore 
directed,  may  be  read  in  evidence,  without  further  proof. 

Sec.  25.  The  record  of  such  instrument,  or  a  duly  authenti-  a«»t*wii«u 
cated  copy  thereof,  is  competent  evidence  whenever,  by  the 
party's  own  oath  or  otherwise,  the  original  is  shown  to  be  lost, 
or  not  belonging  to  the  party  wishing  to  use  the  same,  nor  within 
his  control ;  and,  in  such  case,  it  is  no  objection  to  the  record 
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that  no  official  seal  is  appended  to  the  recorded  acknowledgment 
thereof,  if,  when  the  acknowledgment  purports  to  have  been 
taken  by  an  officer  having  an  official  seal,  there  be  a  statement 
in  tho  certificate  of  acknowledgment  that  the  same  is  made  under 
his  hand  and  seal  of  office,  and  the  record  show,  by  a  scroll  or  oth* 
erwise,  that  there  was  such  a  seal,  which  will  be  presumptive  ev* 
idence  that  the  official  seal  was  attached  to  the  original  certificate. 
Sec.  26.  The  provisions  of  the  preceding  section  are  intended 
to  apply  to  all  instruments  heretofore  recorded,  as  well  as  those 
hereafter  to  be  recorded. 

Sec.  27.  Neither  the  certificate  nor  the  record,  nor  the  tran- 
script thereof,  is  conclusive  evidence  of  the  facts  therein  stated. 
*    Sec.  28.  Nothing  herein  contained  shall  invalidate  any  act 
already  done. 

Sec.  29.  All  acknowledgments  of  deeds  und  other  instruments 
of  writing,  for  record  in  this  Territory,  which  have  already  been 
taken  by  registers  of  deeds,  with  or  without  an  impression  of  an 
official  seal,  are  hereby  recognized,  confirmed  and  made  valid. 

Sec.  30.  This  act  to  take  effect  and  be  in  force  from  and  after 
the  first  day  of  June  next. 

A.  LARZALERE, 
Speaker  of  House  of  Representatives, 
0.  W.  BABCOCK, 
President  of  the  (huncil. 
Approved  February  1,  1859. 
S.  MEDABY, 

Governor. 


CHAPTER  XXXI. 

AN  ACT  providing  for  the  formation  of  a  Constitution  and  State  Govern- 
ment for  the  State  of  Kansas. 


XImUoa  fovrtb 
Xoad»7  in  X»«h, 
for  or  agftiut 
CoMiitniion. 


Be  it  enacted  by  the  Governor  and  Legislative  •Assembly  qf 

the  Territory  of  Kansas  : 

Section  1.  That  an  election  shall  be  holden  in  the  several  vet* 
ing  precincts  in  the  Territory  of  Kansas,  on  the  fourth  Monday 
of  March,  A.  D.  1859,  at  which  the  qualified  electors  of  the  said 
Territory  shall  determine  for  or  against  the  formation  of  a  Con- 
stitution and  State  Government  for  the  State  of  KaQ«as,^in|^he 
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following  manner,  to  wit :  All  legal  voters  under  the  provisions  JJJ'VJJm  oVbii 
of  this  act,  who  may  be  in  favor  of  the  formation  of  a  Consti-  ^''*- 
tntion  and  State  Government,  shall  be  entitled  to  vote  a  written 
or  printed  ballot,  inscribed  '^  For  a  Consti  tntion ;"  and  all  legal 
voters  as  aforesaid,  who  may  be  opposed  to  the  formation  of  a 
Constitution  and  State  Government,  shall  be  entitled  to  vote  a 
written  or  printed  ballot,  inscribed  "Against  a  Constitution." 

Sec.  2.  That  if,  upon  counting  the  returns  of  said  election,  in  '^JJJJ'"**^*? 
the  manner  hereinafter  prescribed,  it  shall  be  found  that  a  major-  If,gSJ,Y', Jj*" 
ity  of  the  legal  voters  of  said  Territory  shall  have  voted  "against"  ^""^ 
the  formation  of  a  Constitution  and  State  Government,  the  gov- 
ernor of  the  Territory  shall  issue  his  proclamation  in  accordance 
with  the  facts,  and  that  the  remaining  provisions  of  this  act  shall 
be  inoperative  and  void ;  but  if,  upon  counting  the  returns  ot  uinuwor.uw 
said  election,  in  the  manner  hereinafter  prescribed,  it  shall  be 
found  that  a  majority  of  the  legal  voters  of  said  Territory  shall 
have  voted  "for"  the  formation  of  a  Constitution  and  State  Gov- 
ernment, the  Governor  of  the  Territory  shall  issue  his  proclama- 
tion in  accordance  with  the  facts,  and  that  the  remaining  provi- 
sions of  this  act  shall  remain  in  full  force  and  effect. 

Sec.  3.  That'  an  election  shall  be  holden  on  the  first  Tuesday 


ElMtton  for  dvU- 


of  June,  A.  D.  1859,  in  the  several  voting  precincts  in  the  Ter-  '^•^z «»'»••- 
ritory  of  Kansas,  for  delegates  to  a  convention  to  frame  a  Con- 
stitution and  St^te  Government  for  the  State  of  Kansas. 

Sec.  4.  That  said  convention  shall  be  composed  of  fifty-two  Number  of  me*- 

'  *^  boro  aad  tholt  »p- 

members,  to  be  apportioned  among  the  several  districts  of  the  !»'**•»«•»•• 
Territory  as  follows,  to  wit :  The  county  of  Leavenworth  shall 
constitute  the  first  district,  and  shall  elect  ten  delegates ;  the 
county  of  Atchison  shall  constitute  the  second  district,  and  shall 
elect  three  delegates  ;  the  county  of  Doniphan  shall  constitute  the 
.  third  district,  and  shall  elect  five  delegates ;  the  county  of  Brown 
shall  constitute  the  fourth  district,  and  shall  elect  one  delegate ; 
the  county  of  Nemaha  shall  constitute  the  fifth  district,  and  shall 
elect  one  delegate ;  the  counties  of  Marshall,  Washington  and 
Arappahoe  shall  constitute  the  sixth  district,  and  elect  one  dele- 
gate ;  the  county  of  Jefferson  shall  constitute  the  seventh  district, 
and  shall  elect  one  delegate ;  the  county  of  Calhoun  shall  consti- 
tute the  eighth  district,  and  shall  elect  one  delegate ;  the  county 
of  Biley  shall  constitute^  the  ninth  district,  and  shall  elect  one 
delegate ;  the  county  of  Pottawattamie  shall  constitute  the  tenth 
district,  and  shall  elect  one  delegate ;  the  county  of  Johnson 
•h^ll  constitute  the  eleventh  district,  and  shall  elect  two  delegates; 
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the  oountj  of  Douglas  shall  constitute  the  twelfth  district,  and 
shall  elect  seven  delegates  ;  the  county  of  Shawnee  shall  consti- 
tute the  thirteenth  district,  and  shall  elect  three  delegates  ;  the 
counties  of  Richardson,  Davis,  Dickinson  and  Clay  shall  consti- 
tute the  fourteenth  district,  and  shall  elect  one  delegate ;  the 
county  of  Lykins  shall  constitute  the  fifteenth  district,  and  shall 
elect  two  delegates  ;  the  county  of  Franklin  shall  constitute  the 
sixteenth  district,  and  shall  elect  one  delegate  ;  the  counties  of 
Weller,  Breckenridge  and  Wise  shall  constitute  the  seventeenth 
district,  and  shall  elect  two  delegates ;  the  county  of  Linn  shall 
constitute  the  eighteenth  district,  and  shall  elect  two  delegates  ; 
the  county  of  Anderson  shall  constitute  the  nineteenth  district, 
and  shall  elect  one  delegate  ;  the  counties  of  Coffey  and  Wood- 
son shall  constitute  the  twentieth  district,  and  shall  elect  two 
delegates  ;  the  counties  of  Madison,  Butler,  Hunter,  Greenwood, 
Godfrey  and  Wilson  shall  constitute  the  twenty-first  district,  and 
shall  elect  one  delegate ;  the  counties  of  Bourbon,  McGee  and 
Dorn  shall  constitute  the  twenty-second  district,  and  shall  elect 
two  delegates ;  the  county  of  Allen  shall  constitute  the  twenty- 
third  district,  and  shall  elect  one  delegate. 

wiMMtoftHM.  S^G*  6-  That  the  delegates,  elected  under  the  provisions  of  this 
act,  shall  assemble  at  Wyandott,  on  the  first  Tuesday  of  July, 
Ai  D.  1859,  and  shall  proceed  to  frame  a  Constitution  and  pro- 
vide for  the  organization  of  a  State  Government  for  the  State  of 
Kansas. 

sibmiMiMof  Sec.  6.  That  on  the  first  Tuesday  of  October,  A.  D.  1859, 
the  Constitution  thus  framed  shall  be  submitted  to  a  direct  vote 
of  the  qualified  electors  of  the  Territory  of  Kansas,  for  their 
ratification  or  rejection,  in  such  manner  and  form  as  the  said 
convention  may  prescribe. 

iiMUoaftorBtoto  Sbc.  7.  That,  in  case  the  Constitution,  thus  framed  and  sub- 
mitted, shall  be  ratified  by  a  majority,  of  the  electors  of  said* 
Territory,  then  an  election  shall  be  holden  on  the  first  Tuesday 
of  December,  A.  D.  1859,  at  which  State  ofiScers,  members  of 
the  State  Legislature,  judges,  and  all  other  officers  provided  for 
under  said  Constitution,  shall  be  elected. 

TrutainiMof       Sbg.  8.  That  it  shall  be  the  duty  of  said  convention,  in  case 

nUl«d  CoABtltn- 

tioatoCoBgRM.  said  Constitution  shall  be  ratified  by  a  majority  of  the  electors 
voting  at  the  aforesaid  election,  to  provide  for  its  transmission 
to  the  Congress  of  the  United  States,  asking,  by  memorial  or 
otherwise,  for  the  admission  of  Kansas  into  the  Union,  under  said 
Constitution,  as  a  sovereign  and  independent  State. 

Sbo.  9.  That,  upon  official  information,  having  been  by  him 
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received*  of  the  admiBsion  of  Kansas  into  the  Union  as  a  State,  €oTafMr«iNfc«» 
it  shall  be  the  duty  of  the  Governor  elect  under  said  Oonstitntion  vn?«!f  u^a- 
to  proclaim  the  same,  and  to  convene  the  General  Assembly  of  ""**  ^*^*««^ 
the  State  of  Kansas,  and  do  all  things  else  nece^ary  to  the  com- 
plete and  active  organization  of  the  State  Government. 

Sbg.  10.  That  all  the  elections  provided  for  by  this  act  shall  £^^^*^^^ 
be  by  ballot. 

Sbc.  11.  That  all  irhite  male  citizens  of  the  United  States,  Q»i»ftMti«iiof 
and  all  those  who  shall  have  declared,  on  oath,  their  intention  to 
become  snch,  and  all  male  Indians  who  have  been  made  citizens 
of  the  United  States,  by  treaty  or  otherwise,  and  who  shall  be 
over  the  age  of  twenty-one  years,  and  who  shall  have  been  bona 
fide  inhabitants  of  the  Territory  of  Kansas,  for  the  period  of  six 
months  next  preceding  each  of  the  respective  elections  provided 
for  by  this  act,  and  who  shall  have  been  bonajide  inhabitants  of 
the  county  m  which  they  may  offer  to  vote  for  ten  days  next  pre- 
ceding each  of  the  respective  elections  aforesaid,  and  none  others, 
shall  be  entitled  to  vote  at  the  several  elections  hereinbefore  pro- 
vided for :  Provided y  That  no  officer,  soldier,  seaman  or  marine, 
or  other  person  in  the  army  or  navy  of  the  United  States,  or  at- 
tached to  the  troops  in  the  service  of  the  United  States,  shall  be 
allowed  to  vote  or  hold  office  under  the  provisions  of  this  act,  by 
reason  of  being  on  service  in  this  Territoiy. 

Sbg.  12.  That  any  person,  having  the  qualifications  of  an  elecr  whomay  h  uu. 
tor  as  aforesaid,  shall  be  eligible  to  become  a  delegate  to  the  ^^* 
convention  provided  for  by  this  act. 

Sbc.  18.  That  the  persons  who  may  be  judges  of  election  in  MigMof  tiNUtB 
the  several  voting  precincts  of  this  Territory,  at  the  time  of  the 
respective  elections  provided  for  in  this  act,  shall  be  the  judges 
of  the  several  respective  elections  hereinbefore  provided  for. 

Sbg.  14.  That  the  said  judges  of  election,  before  entering  upon  dou  •!  j«d|w«f 
the  duties  of  their  office,  shall  take  an  oath  faithfully  to  discharge  ^* 
their  duties  as  such.  Said  oath  shall  be  administered  to  them 
by  any  person  duly  qualified  by  law  to  administer  oaths  ;  and,  in 
case  no  person  thus  qualified  shall  be  present  at  the  time  of  open* 
ing  said  elections,  then  said  judges  are  hereby  authorized  and  re- 
quired to  administer  such  oath  to  each  other.  They  shall  appoint 
two  clerks  of  election,  who  shall  also  be  sworn,  by  said  judges, 
faithfully  to  dLscharge  their  duties  as  such.  In  the  event  of  any 
vacancy  or  vacancies  occurring  in  the  board  of  judges,  the  by- 
standers shall  supply  such  vacancy  or  vacancies  from  their  own 
number. 
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Pom  opM  bow       -  Sbo  .  15.  That,  at  the  several  elections  provided  for  in  this  aot, 
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the  polls  shall  be  opened  between  the  hoars  of  nine  and  ten  o'clock 
A.  M.y  and  shall  be  kept  open  until  and  closed  at  sunset. 

S2JdtS/?r  ^"^'  ^^'  ^^^^  *^®  tribunals  transacting  county  business  of  the 
several  counties,  shall  cause  to  be  furnished  to  the  several  boards 
of  judges  in  their  respective  counties,  two  poll  books  for  each 
election  hereinbefore  provided  for,  upon  which  the  clerks  of  elec- 
tion shall  inscribe  the  name  of  every  person  who  may  vote  at  the 
said  elections. 

f»«afeiiif  ihoToto  Skg.  17.  That,  after  the  closing  of  the  polls  at  each  of  the 
aforesaid  elections,  the  judges  of  such  election  shall  proceed  to 
count  the  votes  cost,  and  designate  the  persons  or  objects  for 
which  they  were  cast ;  and  shall  make  two  correct  tally  lists  of 
the  same. 

i«taniof  pou  Sbc.'IS.  That  each  of  the  boards  of  judges  shall  hold  in  safe 

keeping  one  poll  book  and  tally  list,  and  the  ballots  cast  at  each 
respective  election ;  and  shall,  within  ten  days  after  such  election, 
inclusive,  cause  the  other  poll  book  and  tally  list  to  be  transmit- 
ted, by  the  hands  of  a  sworn  officer,  to  the  clerk  of  the  tribunal 
transacting  county  business  of  the  counties  in  which  said  elections 
were  holden,  or  to  which  the  county  may  be  attached  for  munici- 
pal purposes. 

CMvtnof  Yotot.  Sec.  19.  That  the  tribunals  transacting  county  business  shall 
assemble  at  the  county  seats  of  their  respective  counties,  on  the 
second  Tuesday  after  each  of  said  elections,  and  shall  canvass  the 
votes  cast  at  the  elections  held  in  the  several  precincts  in  their  re- 
spective counties,  and  of  the  counties  attached  tor  municipal  pur- 
poses. They  shall  hold,  in  safe  keeping,  the  poll  books  and  tally 
lists  of  said  elections,  and  shall,  within  ten  days  thereafter, 
transmit,  by  the  hands  of  a  sworn  officer,  to  the  governor  of  the 

€«jtiiod  akoteMt  Territory,  a  certified  abstract  of  the  same,  showing  the  number 
*  of  votes  cast  for  each  person  or  object  voted  for,  at  each  of  the 
several  precincts  in  their  respective  counties,  and  at  each  of  the 
several  precincts  in  the  counties  attached  for  municipal  purposes, 
separately. 

Bbg.  20.  That  the  governor  of  the  Territory  shall  issue  his 
proclamation,  not  less  than  twenty  days  next  preceding  each  re- 
spective election  provided  for  in  this  act.  Said  proclamation  shall 
contain  an  announcement  of  the  several  elections,  the  qualifica- 
tion of  electors,  the  manner  of  conducting  said  elections,  and  of 
making  the  returns  thereof  as  hereinbefore  provided  for,  and  shall 
publish  such  proclamation  in  one  newspaper  in  each  of  the  sev* 
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eral  counties  of  this  Territory,  in  which  a  newspaper  may  bo  then 
published. 

Sec.  21.  That  the  governor  of  the  Territory  shall,  on  the  2jllSS*ito?tto" 
fourth  Tuesday  after  each  of  the  said  elections,  issue  his  procla- 
mation and  cause  the  same  to  bo  published  in  not  less  than  three 
of  the  most  prominent  newspapers  of  Kansas  Territory,  declaring 
the  result  of  the  said  elections  in  the  several  precincts  of  the  sev- 
eral counties  of  the  Territory  of  Kansas  ;  and  he  shall  forthwith 
proceed  to  issue  certificates  of  election  to  all  persons  (if  any) 
thus  elected. 

Se(3.  22.  That  in  case  of  a  tie.  vote  between  candidates  for  any  Jo*;/'**  '»•'"•* 
of  the  oflSces  provided  for  in  this  act,  or  in  case  of  a  vacancy  by 
death,  resignation  or  otherwise,  the  governor  of  the  Territory 
shall  issue  his  proclamation  for  a  new  election  in  the  district  in 
which  such  tie  or  vacancy  may  occur ;  said  proclamation  to  be 
issued  not  less  than  ten  days  next  preceding  said  election. 

Sec.  23.  That  if  any  oflScer  or  person  shall  violate  any  of  the  ^^J}1};;/J,*^|, 
provisions  of  this  act,  he  shall  be  deemed  guilty  of  a  misdemeanor,  JJ'*  *"^  p"**!*- 
and  subject  to  a  fine  of  not  less  than  twenty  nor  more  than  five  hun- 
dred dollars,  or  shall  be  imprisoned  in  the  county  jail,  for  a  period 
not  exceeding  ten  years,  or  both,  at  the  discretion  of  the  court; 
and  it  shall  be  the  duty  of  the  prosecuting  attorneys  of  Ao  sev- 
eral counties,  to  prosecute,  in  the  name  and  behalf  of  the  Terri- 
tory, all  violations  of  the  provisions  of  this  act,  before  any  court 
having  competent  jurisdiction. 

Sec.  24.  That  the  members  of  said  constitutional  convention,  comMns^uon  o« 
and  all  necessary  ofEcers  thereof,  shall  receive  for  their  scrvi-  "••"• 
ces,  each,  the  sum  of  three  dollarsper  day ;  and  shall  also  receive 
three  dollars  for  every  twenty  miles  travel  in  going  to  and  re- 
turning from  said  convention ;  said  travel  to  be  estimated  by  the 
nearesc  traveled  route. 

Se  :.  25.  That  the  sum  of  ten  thousand  dollars,  or  so  much  Ten  thovMBd  ^ 

dollars  ftpproprl- 

thereoE  as  may  be  necessary  to  carry  out  the  provisions  of  this  Jiiii*/'^'*" 
act,  be  and  the  same  is  hereby  appropriated  out  of  any  moneys  in 
the  treasury,  not  otherwise  appropriated,  to  defray  the  necessary 
expenses  incident  to  the  formation  of  said  Consitution  and  State 
Government. 

Se  J.  26/  This  act  to  take  effect  and  be  in  force  from  and  after 
its  passage.  A.  LARZALERE, 

Speaker  of  House  of  Nepreseniaiives. 
C.  W.  BABCOCK, 
President  of  the  Cjuncih 
Approved  February  11,  1859. 
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CHAPTER  XXXn. 

AN  ACT  authorizing  the  Council  and  House  of  Representatives  to  punish 
.  for  contempt,  and  for  other  purposes. 

JBe  it  enacted  by  the  Governor  and  Legislative  Asfiemhhj  of 
the  Territory  of  Kansas  : 

tKlliKf  tiE?  **  Section  1.  When,  by  the  laws  of  this  Territory,  a  joint  meet- 
ing of  the  Council  and  House  of  Representatives  is  required,  they 
shall  assemble  with  their  cleiks,  on  the  day  and  at  the  hour  pre- 
viously agreed  on  for  that  purpose,  in  the  hall  of  the  House  of 
Ecpresentatives. 

Sec.  2.  When  assembled,  the  president  of  the  Council  shaU 
preside,  and  such  meeting  shall  be  governed  by  such  Ftanding 
rules  as  shall  have  been  adopted  for  that  purpose  by  the  concur- 
rence of  both  houses ;  they  shall  have  power  to  punish  any 
person,  other  than  a  member,  for  disorderly  or  contemptuous  be- 
havior in  their  presence,  by  fine  and  imprisonment,  in  the  same 
manner  and  to  the  same  extent,  as  either  house  may  do  for  the 
like  conduct  before  them,  by  the  laws  of  this  Territory. 

DiioMerijb*.  Sec.  3.  Any  member  of  either  house  who  shall  be  guilty  of 

hftTler,  bow  p«B-    ,.,,,,..,  #.1  i 

^^^'  disorc^rly  behavior,  in  the  presence  of  such  meeting,  may  be  pun- 

ished by  the  house  of  which  he  is  a  member,  in  the  same  manner 
as  if  the  offense  were  committed  in  the  presence  of  such  house, 

saiM.  Sec.  4.  If   any  person,  whether  a  member  or  not,  shall  be 

guilty  of  any  disorder  in  the  presence  of  either  house,  or  a  com- 
mittee of  the  whole,  or  in  joint  meeting  of  both  houses,  while  in 
session,  the  presiding  officer  of  such  house  or  joint  meeting,  or 
chairman  of  the  committee  of  the  whole,  may  order  such  person 
into  immediate  custody,  and  the  sergeant- at- arms  or  the  door- 
keeper shall  immediately  take  such  person  into  custody  and  de- 
tain him  until  the  further  order  of  the  house,  joint  meeting  or 
committee  of  the  whole,  before  which  the  offense  was  committed. 

DiiterbiBcpr*.        Sbc.  5.  If  any  person,  whether  a  member  or  not,  shall  dis- 

Mat«W.  turb   the  proceedings  of  any  committee  of  either  house,  or  be 

guilty  of  disorder  in  their  presence,  the  house  appointing  such 
committee,  may  punish  such  person  as  if  the  like  offense  were 
committed  in  the  presence  of  such  house ;  and,  if  such  offense  be 
committed  before  a  joint  committee  of  both  houses,  the  president 
of  the  Council  shall  issue  process,  and  both  houses  in  joint  meet- 
ing proceed  thereon. 

mpMtuoBi^mft7      Sbc.  6.  In  cases  not  otherwise  provided  for  by  law,  deposi- 
tions may  be  taken  and  read  in  either  house  or  before  a  committee 
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thereof,  or  before  both  houses  on  joint  meeting,  in  all  cases  where 
the  taking  and  reading  depositions  would  be  allowed  in  any  cause 
pending  before  any  court  of  law. 

Sec.  7.  When  necessary,  the  presiding  officer  of  the  house  in  2^\^»5  ^^^ 
which  they  are  required,  or  of  a  joint  meeting,  may  issue  com-  Sp^iuom!*** 
missions  to  take  such  depositions  as  a  court  of  law,  and  the  pro- 
ceedings in  taking  and  returning  depositions  shall  be  the  same  as 
may  be  prescribed  by  law  for  taking  depositions  to  be  read  in 
any  court  of  law. 

Sec.  8.  Each  house,  or  both  houses  in  joint  meeting,  may  J'/**J,*y*;jy^ 
cause  to  be  issued  necessary  writs  and  process  to  summon  and  JJSl"'**^ 
compel  any  person,  charged  with  any  offence  whereof  they  have 
jurisdiction,  to  appear  before  them  or  any  committee  thereof,  and 
carry  into  execution  their  orders  and  sentences,  and  to  summon 
and  compel  the  attendance  of  witnesses,  in  as  full  a  manner  as 
any  court  of  law  and  with  like  effect. 

Sbc.  9.  Subpoenas  for  witnesses  shall  be  issued  at  the  request  fii??'""*^  ** 
of  any  member  of  either  house,  or  the  party  accused  or  any 
member  of  any  committee ;  and  all  process  awarded  by  the  House 
of  Representatives,  and  subpoenas  and  other  process  for  witnesses 
whose  attendance  is  required  therein  or  before  any  committee 
thereof,  shall  be  under  the  hand  of  the  speaker  and  attested  by 
the  chief  clerk,  and  shall  be  executed  by  the  sergeant-at*arms  or 
a  special  messenger ;  and  all  such  process  awarded  by  the  Coun- 
cil, or  in  a  joint  meeting  of  both  houses,  shall  be  under  the  hand 
of  the  president  and  attested  by  the  chief  clerk,  and  executed  by 
their  sergeant-at-arsis  or  a  special  messenger. 

Sec.  10.  Every  witness  attending  either  house,  or  a  committee  p«ei»iioir«d  wiv 
thereof,  or  a  joint  meeting  of  both  houses,  being  summoned,  shall 
have  the  same  fees  and  traveling  allowance  as  for  the  time  being 
shall  be  allowed  by  law  to  witnesses  for  their  attendance,  to  be 
paid  as  other  costs. 

Sec.  11.  The  fees  of  all  officers  and  witnesses,  befoi-e  either  ISiitllSS!* 
house  or  a  joint  meeting,  and  all  other  costs  and  expenses  aris-  ^^p***- 
ing  therein,  shall  be  paid  out  of  the  contingent  fund  of  the  house 
in  which  the  proceedings  are  had ;  or,  if  had  in  joint  meeting  of 
both  houses,  then  out  of  the  contingent  fund  of  the  legislative  as- 
sembly, unless  the  party  charged  be  adjudged  to  pay  the  costs 
and  expenses,  in  which  case  he  shall  pay  them,  and  payment 
thereof  may  be  enforced  by  execution. 

Sec.  12.  Each  house  shall  control  ite  own  contingent  expenses ;  *S^S'!i«2^ 
and  when  any  account,  properly  chargeable  to  the  House  of  Rep-  **"^* 
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resentatives,  shall  be  adjusted  and  allowed  according  to  the  rules 
mmbot  of  wrti-  of  that  house,  a  certificate  thereof  shall  be  cranted,  signed  by  the 

f^inf  to  Moounts.  '  o  ^      o  j 

speaker  and  attested  by  the  chief  clerk ;  and  when  any  account 
or  demand  for  contingent  expenses  of  the  Council  shall  be  al- 
lowed according  to  the  rules  of  that  house,  a  certificate  thereof 
shall  be  granted,  signed  by  the  president  and  attested  by  the 
chief  clerk. 
jtinfxMBM,  Sec.  13.  All  joint  expenses  shall  be  controlled  by  their  con- 
current vote,  and  shall  be  ascertained  and  adjusted  according  to 
their  joint  rules;  a  cenificatc  thereof  shall  be  issued,  signed  by 
the  president  and  countersigned  by  the  chief  clerk  of  the  Council ; 
and  every  such  certificate  shall  specify  the  amount  due,  on  what 
account,  and  the  fund  out  of  which  it  is  to  be  paid  ;  and  the  au- 
ditor of  public  accounts,  on  the  delivery  of  such  certificate  to  him, 
shall  draw  his  warrant  therefor  accordingly,  as  in  case  of  other 
demands  against  the  Territory. 

2fMJira?Vi£j  ^^^*  ^^'  ^^  ^^^  elections  made  by  either  house,  or  by  a  joint 
Lecisuturo.  y^^g  q£  tj^^-fj  houscs,  the  votcs  of  a  majority  of  the  members  pres- 
ent shall  be  necessary  to  a  choice ;  when  such  election  shall  be 
by  joint  vote,  the  president  of  the  Council  shall  grant  the  person 
elected  a  certificate,  which,  in  all  cases  where  a  commission  is 
required,  shall  be  sufficient  to  authorize  the  granting  such  com- 
mission. 

i/SiJ?*'**''*  '  ^^^'  ^'^'  ^^^  president  of  the  Council  and  speaker  of  the 
House  of  Representatives  may  administer  all  oaths  and  affirma- 
tions to  officers  of  their  respective  houses ;  and  the  president  of 
the  Council,  speaker  of  the  House  of  Representatives,  a  chairman 
of  the  committee  ofeitherhouse,  or  a  chairman  of  any  standing  or 
select  committee  of  either  house,  may  administer  oaths  and  af- 
firmations to  witnesses,  in  any  case  under  their  examination. 

Cftii«da«8toB,  Sec.  16.  In  the  event  of  a  called  session  of  the  Legislative 

vhar*  held.  ° 

Assembly  of  the  Territory  of  Kansas,  such  session  may  meet  at 
the  seat  of  government  or  any  other  point  in  this  Territory,  in  the 
discretion  of  the  governor  at  the  time  of  calling  such  session. 
ra«oiioiiiof  roeni.      Sec.  17.  When  any  district  or  county  shall  be  so  altered  or 

boM  for  ntw  dia-  ,  ' 

divided  during  the  term  for  which  a  member  shall  be  elected,  and 
the  new  district  or  county  shall  be  authorized  to  elect  their  mem- 
ber before  the  expiration  of  the  term  of  the  former  member,  in 
that  case  the  election  to  fill  the  vacancy  shall  be  held  for  the  dis- 
trict or  county  as  it  shall  remain  after  such  alteration  or  division, 
ftnd  not  as  it  was  at  the  last  preceding  general  election. 
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Sbc.  18.  Thi«  act  to  take  effect  and  be  in  force  from  and  after 
the  first  day  of  June  next. 

A.  LARZALERE, 
Speaker  of  House  of  Representatives. 
C.  W.  BABCOCK, 
President  of  the  Council, 
Approved  February  11,  1859. 
S.  MEDARY, 

Oovernor. 


CHAPTER  XXXni- 

AN  ACT  regulating  Contracts  and  Promises. 

Be  it  enacted  by  the  Governor  and  Legislative  ^Assembly  of 

the  Territory  of  Kansas  : 

Seotion  1.  All  contracts  which,  by  the  common  law,  are  joint  ofeoBtr^^. 
only,  shall  be  construed  to  be  joint  and  several. 

Sec.  2.  In  case  of  the  death  of  one  or  more  of  the  joint  obli-  sorriTM  K»i»«« 

•'  beiw,  kt. 

gors  or  promisors,  the  joint  debt  or  contract  shall  and  may  survive 
against  the  heirs,  executors  and  administrators  of  the  deceased 
obligor  or  promisor,  as  well  as  against  the  survivors. 

Sec.  3.  When  all  the  obligors  or  promisors  shall  die,  the  debt  sami. 
or  contract  shall  survive  against  the  heirs,  executors  and  admin- 
istrators of  all  the  deceased  joint  obligors  and  promisors. 

Sec.  4.  In  all  cases  of  ioint  obligations  and  joint  assumptions  sniismayb* 
01  co-partners  or  others,  suits  may  be  brought  and  prosecuted  owormow. 
against  any  one  or  more  of  those  who  are  so  liable. 

Sbo.  5.  The  use  of  private  seals  in  written  contracts  (except  PTWauwudf 
the  sells  of  corporations)  is  hereby  abolished,  and  the  addition 
of  a  private  seal  to  an  instrument  of  writing  shall  not  affect  its 
character  in  any  respect. 

Sec.  6.  All  contracts  in  writing  hereafter  made  and  signed  by  Eflne*  ©«  writtoa 
the  party  to  the  bond,  or  his  authorized  agent  or  attorney,  shall 
import  a  consideration. 

Sej.  7.  The  want  or  the  failure,  in  the  whole  or  in  part,  of  the  FaiiuraofMBisa- 
consideration  of  a  written  contract,  maj  be  shown  as  a  defense,  '•"••  * 
total  or  partial,  as  the  case  may  be,  in  an  action  on  such  con- 
tract, brought   by  one  who  is  not  an  innocent  and   bona  fide 
holder.  ^  , 
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aoijtymjj^r^^      Sbc.  8.  When  any  person,  bound  as  surety  for  another  for  the 
•••»•*'•  payment  of  money,  or  the  performance  of  any  other  contract  in 

writing,  apprehends  that  his  principal  is  about  to  become  insol- 
vent or  to  remove  permanently  from  the  Territory,  without  dis- 
charging the  contract,  if  a  right  of  action  has  accrued  on  the  con- 
tract, he  may,  by  writing,  require  the  creditor  to  sue  upon  the 
same,  or  to  permit  the  surety  to  commence  suit  in  such  creditor's 
name  and  at  the  surety's  cost. 
Jj»j^*Jj.«^K^  Sec.  9.  If  the  creditor  refuse  to  bring  suit,  or  neglect  so  to  do 
'^*  for  ten  days  after  the  request,  and  does  not  permit  the  surety  so 

to  do,  and  furnish  him  with  a  true  copy  of  the  contract  or  other 
writing  therefor,  and  enable  him  to  have  the  use  of  the  original, 
when  requisite  in  such  suit,  the  surety  shall  be  discharged. 
BawritjDy  fur^      Sbc.  10.  Whcu  the  surcty  commences  such  suit,  he  shall  file 

tf  for  9o$ik» 

his  undertaking  to  pay  such  costs  as  may  be  adjudged  against 
the  creditor,  and  the  suit  shall  be  brought  against  all  the  obli- 
gors ;  but  those  joining  in  the  request  to  the  creditor,  shall  make 
no  defense  to  the  action,  but  may  be  heard  on  the  assessment  of 
the  damages. 

Sec.  11.  The  provisions  of  this  chapter  extend  to  the  executor 
of  a  deceased  surety,  and  to  the  executor,  indorsee  and  assignee 
of  the  creditors,  but  they  do  not  extend  to  the  official  bonds  of 
public  officers,  executors  or  guardians. 

A.  LARZALERE, 
Speaker  of  the  House  of  Representatives. 
0.  W.  BABCOCK, 
President  of  the  Council. 
Approved  February  9,  1859. 
S.  MEDARY, 

Oovernor. 


Ttotoai  •xtead, 


CHAPTER  XXXIV. 

AN  ACT  making  valid  Contracts  for  the  sale  of  improvements  on  Public 

Lands. 

Be  it  enacted  by  the  Governor  and  Legislative  Assembly  of 
the  Territory  of  Kansas  : 
JJJJSfrouIa*""      Section  1.  All  contracts,  promises,  assumpsits  or  undertak- 
tTtafeilSSd!  ^*^  ings,  either  written  or  verbal,  made  in  good  faith  Aod  without 
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fraud,  collusion  or  circumvention,  for  the  sale  or  purchase  of  im- 
provements made  on  the  lands  owned  by  the  government  of  the 
United  States,  shall  be  deemed  valid  in  law  and  equity,  and  may 
be  sued  for  and  recovered,  as  in  other  contracts. 

Sec.  2.  Deeds  of  quit  claim  and  other  conveyance  of  improve-  Sjjj^'j^* 
ments  upon  public  lands,  shall  be  as  binding  and  effectual  inlaw  f«>^«"»«*^'  ▼^ 
and  equity,  between  the  parties,  for  conveying  the  title  of  the 
grantor  in  and  to  the  same,  as  in  cases  where  the  grantor  has 
the  fee  simple  to  the  premises  conveyed. 

Sec.  8.  This  act  to  take  effect  and  be  in  force  from  and  after 
tie  first  day  of  June  next. 

A.  LAEZALERE,  • 

Speaker  of  House  of  RepresentcUives. 
C.  W-  BABCOCK, 
President  of  the  Council. 
Approved  February  9, 1859. 

S.  MEDARY,  Governor. 


CHAPTER  XXXV. 

AN  ACT  respecting  Convicta. 

Be  it  enacted  by  the  Governor  and  Legislative  ^ssembli/  qf 

the  Territory  of  Kansas : 

Section  1.  Every  keeper  of  a  jail  or  other  public  prison,  with-  {JJ^'JJjy/JSJ*  J{ 
in  this  Territory,  is  hereby  required  to  cause  all  convicts  who  ^•"* 
may  be  confined  in  the  prison  of  which  he  is  the  keeper,  under 
sentence  of  confinement  and  hard  labor,  to  work  either  on  the 
streets,  roads,  public  buildings  or  other  public  works  of  the  Ter- 
ritory, or  on  some  public  works  of  the  county  in  which  such  con- 
victs may  be  imprisoned,  or  on  private  works,  aa  hereinafter 
Bpecified ;  or,  if  there  be  no  public  works  of  the  Territory  on 
which  to  employ  such  convicts,  or  if  the  county  wherein  such 
convicts  may  be  confined  have  no  public  works  on  which  to  em- 
ploy such  convicts,  then  such  convicts  may  be  employed  on  the 
public  works  of  any  other  county  in  the  Territory,  where  there 
may  be  work  to  employ  such  convicts ;  or  such  convicts  may  be 
employed  on  the  public  works  of  any  incorporate  town  or  city 
within  this  Territory,  either  in  the  county  in  which  such  convicts 
may  be  confined,  or  in  some  other  county  in  the  Territory. /^  t 
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Who  dwmed  eon-      Sbc.  2.  Evcrv  pcrson  who  may  be  sentenced  by  any  court  of 

•«*•  competent  jurisdiction,  under  any  law  in  force  witliiu  this  Tern- 

tory,  to  punishment  by  confinement  and  hard  labor,  shall  be  deemed 
a  convict,  and  shall  immediately,  under  the  charge  of  the  keeper  of 
such  jail  or  public  prison,  or  under  the  charge  of  such  person  as 
the  keeper  of  such  jail  or  public  prison  may  select,  may  be  put 
to  hard  labor,  as  in  the  first  section  of  this  act  specified,  and 

How  eoiiTiets  m-  fiuch  keeper  or  other  pcrson,  having  charge  of  such  convict,  shall 
cause  such  convict,  while  engaged  at  such  labor,  to  be  securely 
confined  by  a  chain  six  feet  in  length,  of  not  less  than  four-six- 
teenths nor  more  than  three-eighths  of  au  inch  links,  with  a 
rctond  ball  of  iron,  of  not  less  than  four  nor  more  than  six  inches  ' 
in  diameter,  attached,  which  chain  shall  be  securely  fastened  to 
the  ankle  of  such  convict  with  a  strong  lock  and  key,  and  such 
keeper  or  persons,  having  charge  of  such  convict,  may,  if  nec- 
essary, confine  such  convict,  while  so  engaged  at  hard  labor,  by 
other  chains  or  other  means  in  his  discretion,  so  as  to  keep  such 
convict  secure  and  prevent  his  escape ;  and  when  there  eihall  be 
two  or  more  convicts  under  the  charge  of  such  keeper  or  other 
persons,  such  convicts  shall  be  fastened  together  by  strong  chains 
with  strong  locks  and  keys,  during  the  time  such  convicts  shall 
be  engaged  in  hard  labor,  without  the  walls  of  any  jail  or  prison. 

FriMof  eouTiefe  Sec.  3.  Whenever  any  convict  shall  be  employed  at  labor  for 
any  incorporate  town  or  city,  or  any  county,  such  town,  city  or 
county  shall  pay  into  the  county  treasury  the  sum  of  fifty  cents 
for  each  convict,  for  every  day  such  convict  shall  be  engiiged  at 
such  labor ;  and  whenever  such  convict  shall  be  employed  upon 
private  hiring  at  labor,  it  shall  be  at  such  price,  each,  per  day, 
as  may  be  agreed  upon  with  such  keeper  or  other  person  having 
charge  of  such,  and  the  proceeds  of  said  labor  shall  be  collected 
by  such  keeper  and  put  into  the  county  treasury. 

coiiTioutob.  Sec.  4.  All  convicts  sentenced  to  confinement  and  hard  labor 

enntlned  at  night. 

SSofSSSge.  ^^  shall,  at  night,  and  at  all  other  times  when  not  employed  at  la- 
bor, be  closely  confined  either  in  some  jail  or  prison  ;  and  every 
county  jail  or  other  public  prison  in  this  Ten-itory,  shall  be  free 
for  the  use  of  any  keeper  or  other  person  having  charge  of  such 
convicts,  for  the  conlinement  of  such  convicts ;  and  the  said 
keeper  or  other  person  having  charge  of  such  convicts,  shall  see 
that  such  convicts  are  secwely  kept,  and  may,  in  his  discretion, 
release  such  convicts  from  their  chains  while  closely  confined  in 
prison,  provided  a  due  precaution  be  observed  to  prevent  escape. 
_  Sec.  5.  The  tribunal  transacting   county  business  for  each 
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county,  shall  have  a  care  over  the  security  of  all  jails  within  their  g»«i>^^*ribiuua 
separate  counties,  and  shuU  provide  each  jail  with  a  sufficiency  of  «•»▼*«*•• 
blankets  to  secure  the  comfort  of  all  persons  or  convicts  confined 
therein,  and  shall  furnish  each  jail  with  one  bible  for  each  priso- 
ner or  convict  so  confined.  ^ 

Sbcx  6.  The  keeper  of  eveiy  jail  or  public  prison  shall,  when-  JhyS«i*i,*iiimii 
ever  it  may  become  necessary,  secure  the  services  of  a  physician      «'»'**^ 
for  any  prisoner  or  convict  under  his  charge,  and  shall,  at  the 
request  of  any  prisoner  or  convict,  at  any  time,  request  the 
allowance  of  a  minister  or  priest. 

Sec.  7.  So  soon  as  a  penitentiary  shall  have  been  erected  in  KittMy^wbSI?" 
this  Territory,  all  convicts  who  may  be  confined  under  the  j^o- 
visions  of  this  act,  shall,  under  the  order  of  the  district  court  of 
each  county  in  which  said  convicts  may  be  confined,  be  placed  in 
charge  of  the  keeper  of  such  penitentiary,  under  and  by  virtue 
of  the  laws  governing  such  penitentiary ;  which  order  of  such 
district  court,  entered  upon  the  records  thereof,  requiring  the 
ieeper  of  the  county  jail  or  prison  to  transfer  all  convicts  under 
his  charge,  to  the  keeper  of  the  penitentiary,  certified  under  the 
seal  of  such,  shall  bo  sufficient  authority  to  such  keeper  of  any 
auch  jail  or  prison  to  give  up  any  such  convicts,  and  to  such 
Ieeper  of  the  penitentiary  to  receive  the  same. 

This  act  to  take  effect  and  be  in  force  from  and  after  the  first 
day  of  June  next. 

A.  LARZALERE, 
Speaker  of  House  of.RepnstntativeSy, 
C.  W.  BABCOCK, 
President  of  the  Council. 

Approved  February  11,  1859. 
S.  ilEDARY,  Governor. 

CHAPTER  XXXVI.  i  O  K^-^ 

AN  ACT  to  enable  the  Trustees  of  CoUeges,  Academies,  Universities  and 
other  Institutions,  Societies  and  Companies,  to  become  bodies  corporate. 

Be  it  enacted  by  the  Governor  and  Legislative  Assembly  of 

the  Territory  cf  Kansas  : 

Section  1.  That  any  number  of  persons,  not  less  than  five, 
designing  to  establish  a  college,  university  or  other  iustitutioii  for 
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AiiyiiwBi»«r  of  the  purpose  of  promoting  education,  religion,  morality,  agricul- 
SSrp'oUteTun^  ^^^^e,  manufacturing  or  the  fine  arts,  may,  by  complying  with  the 
AorihisMi.  provisious  of  this  act,  become  a  body  corporate  and  politic,  with 
priTU«gMnd  perpetual  succession,  and  may  assume  a  corporate  name,  by 
which  they  may  sue  and  be  sued,  plead  and  be  impleaded,  in  all 
courts  of  law  and  equity,  may  have  a  corporate  seal,  and  the 
same  alter  or  break  at  pleasure ;  may  hold  all  kinds  of  estate, 
real,  personal  or  mixed,  which  they  may  acquire,  by  purchase, 
donation,  devise  or  otherwise,  necessary  to  accomplish  the  objects 
of  the  corporation,  and  the  same  to  dispose  of  and  convey  at 
pleasure. 

2to" wrirtrto       ^^^'  ^'  ^^  ascertain  the  property  and  value  thereof  of  any 

JJS^SoJir'^*  institution  desirous  of  becoming  a  body  corporate  under  the  provi- 
sions of  this  act,  it  shall  be  the  duty  of  the  probate  judge  of  any 

J5j^««  »«•*»•••  county  of  this  Territory,  on  application  in  writing  of  any  num- 
ber of  persons,  of  whom  not  less  than  five  shall  be  resident  free- 
holders of  the  county  where  such  application  is  made,  and  where 
such  institution  is  or  is  intended  to  bo  located,  setting  forth  the 

Jjjjgjjj*^**  objects  for  which  they  desire  to  become  incorporated,  to  select 

•uuwiwon.  three  judicious,  disinterested  freeholders  of  the  county,  and  voters 
therein,  as  appraisers,  who  shall  first  take  an  oath  for  the  faith- 
ful discharge  of  their  duties,  before  somo  competent  officer ;  and 
such  appraisers  shall  then  proceed  to  make  a  schedule,  and,  upon 
actual  view,  to  appraise  the  true  value  in  money  of  all  such 
goods,  chattels,  lands  and  tenements,  choses  in  action, 'rights, 
credits  and  subscriptions  as  such  applicants  shall  exhibit  to  such 
appraisers,  and  shall  return  such  schedule  with  their  appraise- 
ment, and  a  certificate  of  some  officer  authorized  to  administer 
oaths,  that  such  appraisers  were  first  duly  sworn  by  him  to  dis- 
charge their  duties  as  such  appraisers,  to  the  probate  judge  of  the 
'^  ''S^*  jSlopei^  county,  and  if  the  amount  so  fotmd  shall  be  equj^to  the 
sum '"required  for  ^e  (tpjpfikencemiji^  ^^f^^J  suet  institution  aa 

2j**?3ji*ii"bi  8*i^  app^ants  desire,  su'ch'p'robate  judge  shaTl'gyrfe  such  appli- 

.*f'*  jcants^a  certificate  of  the  fact,  and  they  shall  enter  it  in  a  book 

*      •nof ^reftjr"^  bj^  them  provided  for  that  purpose,  which,  together 

with  their  corporate  name,  and  the  articles  of  association,  they 

S^^rt^i^Mof  fil^all  also  cause  to  be  recorded  in  the  recorder's  office  of  the 
county  where  such  institution  is  or  is  intended  to  be  located,  and 
they  shall  thenceforward  be  a  body  corporate  and  politic,  accord- 
ing to  the  provisions  of  this  act ;  and  such  probate  judge,  ap- 
praisers and  recorder,  shall  be  entitled  to  the  same  fees  as  for 
like  services  in  other  cases,  and  no  more. 
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Sec.  3.  The  corporators  of  any  college  or  university,  which  ^"^^l^^^^ 
may  be  organized  in  accordance  with  the  provisions  of  this  act, 
may  elect  five  or  more  trustees,  of  whom  not  less  than  five  shall 
be  resident  freeholdera  of  the  county  where  such  college  or  univer- 
sity is  located,  who  shall  constitute  a  board  of  directors  for  such 
institution,  and  they  shall  have  power  to  fill  vacancies  that  may  Haro^powerioflu 
occur  in  their  board,  and  shall  hold  their  offices  until  their  suc- 
cessors are  elected  and  qualified  according  to  the  rules  and  by- 
laws that  may  be  adopted  by  the  board  of  trustees ;  but,  at  all  ^'Jg^^it^JuJSJj 
times,  at  least;  five  of  such  board  of  trustees  shall  be  resident  MUriTtthT' 
freeholders  of  the  county  where  such  institution  is  located ;  and  ***°*'^' 
when  any  such  board,  in  their  corporate  name,  shall  have  ac- 
quired, for  the  benefit  of  such  institution,  five  thousand  dollars  in 
real  and  personal  property,  to  be   ascertained  as  hereinbefore  JJJSto'fpJoiii* 
provided,  said  trustees  shall  have  power  to  appoint  president,  SSiV aoV' ^'*'*^ 
professors,  tutors  and  teachers,  and  any  other  necessary  agents 
and  officers,  and  fix  the  compensation  of  each,  and  may  enact 
such  by-laws,  not  inconsistent  with  the  laws  of  this  Territory  or  X'f,**^**'" 
of  the  United  States,  for  the  government  of  the  institution,  and 
for  conducting  the  affairs  of  the  corporation,  as  they  may  deem 
necessary,  and  shall  have  p9wer  to  confer,  on  the  recommenda- 
tion of  the  faculty,  all  such  degrees  and  honors  as  are  conferred  coBf«rd««»w. 
by  colleges    and  universities  of  the  United  States,  and  such, 
having  reference  to  the  course  of  study  and  the  accomplishment 
of  the  students,  as  they  may  deem  proper. 

Sec.  4.  In  case  it  should  happen  that  an  election  for  directors  F»iiuwto  ei««t 

*■  *■  dlroetors  not  U> 

should  not  be  held  on  the  day  appointed  by  the  by-laws  of  any  dusoiT*  oomp*. 
institution  or  company  formed  under  the  provisions  of  this  act, 
such  corporation  shall  not,  for  that  reason,  be  deemed  to  be  dis- 
solved, but  it  shall  be  lawful,  on  any  other  day,  to  hold  a  meet- 
ing and  elect  its  directors,  in  such  manner  as  shall  be  prescribed 
by  the  by-laws  thereof. 

Seo.  5.  The  trustees  of  any  university,  college  or  academy,  J'Yn'twi'"''*^ 
may  hold  in  trust  any  property  devised,  bequeathed  or  donated 
to  such  institution,  upon  any  specific  trust  consistent  with  the 
objects  of  said  corporation. 

Sec.  6.  The  president  and  professors  shall  constitute  the  fac-  prMw^ntwd 

^  *■  profosaon  to  oob* 

ulty  in  any  literary  college  or  university,  instituted  under  the  •*"'»'•  ^^^'^^^J'- 
provisions  of  this  act,  and  have  power  to  enforce  the  rules  and 
regulations  enacted  by  the  trustees  for  the  government  and  dis- 
cipline of  the  students,  and  to  suspend  and  expel  o&enders,  as 
may  be  deemed  necessary.  ^         j 
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nowacRdcmiea         Sec.  7.  WhcH  anv  iiumber  of  persons,  not  less  than  five,  shall 

may  be   inooriio-  ^  *■ 

rated.  jjj^yg  procurcd,  by  subscription,  donation,  devise,  purchase  or  oth- 

wise,  the  sum  of  five  thousand  dollars,  for  the  purpose  of  estab- 
lishing and  sustaining  any  academy,  such  persons  may  adopt  a 

Hut  register  in    corporatc  name,  and  enter  the  same  in  the  recorder's  office  of  the 

the  recorder's  of-  ^ 

»i*Mme'!°'^    proper  county,  and  proceed  to  the  election  oE  such  officers  and 
JJr/tichers"''*"  teachers  as  they  may  deem  necessary,  and  in  their  corporate  name 

Powers  and  prirl-  \  iti  ii«iii'  i.£ 

Ww.  may  sue  and  be  sued,  plead  and  be  impleaded,  in  any  court  or 

law  or  equity  of  competent  jurisdiction,  and  may  have  a  corpo- 
rate seal,  may  purchase  and  hold  personal  or  real  estate  and  dis- 
pose of  the  same  at  pleasure,  and  do  all  other  acts  and  things 
necessary  for  the  promotion  of  education  and  the  general  interests 
of  such  academy. 

or^iifem^noJ        ^^"'  ^*  -^"7  univcrsity,  college  or  academy  now  institutCti, 
5ider"hrwo?u*  may  come  under  the  provisions  of  this  act  by  complying  with  the 
sM.   J.gq^igi^JQJrJg  herein  contained,  and  all  such  institutions  now  ia 
existence,  or  that  may  hereafter  be   established,  may  connect 
Tbeir priTiiegoi.   therewith,  to  be  used  «s  a  part  of  their  course  of  education,  me- 
chanical shops  and  machinery,  or  lands  for  agricultural  purposes, 
not  exceeding  six  hundred  and  forty  acres,  to  which  may  be  at- 
tached all  necessary  buildings  for  carrying  on  the. mechanical  or 
agricultural  operations  of  such  institutions. 
Mjy increjjje  cap-      Sec.  9.  Ally  company  which  may  be  formed  in  pursuance  of 
Jchoiir8hip"e?      tJ^is  act,  or  which  may  now  exist  by  virtue  of  any  special  act  of 
incorporation,  the  property  of  which  is  held  as  stock,  and  not 
derived  by  donation,  gift,  devise  or  gratuitous  subscription,  may 
increase  its  capital  stock  or  change  it  into  scholarships,  when  it 
^  becomes  necessary  for  the  purpose  of  carrying  but  the  object  for 

which  such  company  or  corporation  is  formed,  in  the  following 
wufyu'eim*^t  D^anner  I  The  directors,  for  the  time  being,  shall  make  out  and 
the^wuntyw-"  sigu  a  Certificate,  in  which  shall  be  set  forth  the  amount  to  which 
such  capital  stock  is  to  be  increased,  and  the  object,  which  cer^- 
tificate  shall  be  deposited  in  the  otiice  of  the  recorder  of  the 
proper  county,  and  be  by  him  recorded- in  the  same  manner  as 
the  articles  of  association  and  corporate  name,  and  by  this  act 
required  to  be  recorded. 

2J?c7  mS?*i  Sec.  10.  Before  the  captital  stock  of  any  such  company  shall  be 
^J"*m^uH^^^^^^  increased,  it  shall  be  the  duty  of  the  dircctora  to  puMish  a  notice, 
signed  by  at  least  a  majority  of  them,  in  a  newspaper  of  gencial 
circulation  in  the  county  in  which  said  institution  is  located,  at 
least  four  consecutive  weeks,  appointing  a  time  and  place  for 
holding  a  meeting  of  the  stockholders  of  said  comau4iy,  specify- 
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iog  the  object  of  such  meeting,  and  the  amount  to  which  it  is 
proposed  to  increase  the  capital  stock  thereof,  and  a  vote  of  th'ii*dio/tiJj 
at  least  two-thirds  of  the  shares  of  the  stock  represented  at  such  11.ecei.ar7  to  »u. 

^  tborlse  luercuo. 

meeting,  shall  be  necessary  to  an  increase  of  its  capital  stock, 
and  to  authorize  the  directors  to  make  and  sign  the  certificate 
mentioned  in  the  preceding  section. 

Sec.  11.  Any  university,  college  or  academy  that  may  become  §i*;jjjj}f«7jji,'^ 
a  body  corporate  under  the  provisions  of  this  act,  the  property  '<^' <*•*»«■• 
of  which  is  not  derived  by  donation,  gift,  devise  or  subscription, 
but  is  owned  by  individuals  in  the  shape  of  stock  subscribed  or 
taken,  the  owners  of  said  stock  shall  be  individually  liable  for  the 
debts  of  said  corporation,  to  the  amount  of  their  said  stock  re- 
spectively, and  also  in  a  sum  equal  thereto,  over  and  above  the 
amount  of  their  stock.     The  trustees  or  directors  of  any  corpo-  J^JJS'iiJfil.tt, 
ration  organized  under  the  provisions  of  this  act,  the  property  of  meM?s**o?theSJl 
which  is  not  owned  by  individuals  in  the  shape  of  stock  sub-  ^""*"* 
scribed  or  taken,  but  is  held  upon  trust,  or  derived  by  devise, 
donation,  gift  or  subscription,  shall  not  contract  any  indebted- 
ness beyond  the  actual  means  of  assets  of  said  corporation,  and 
if  said  trustees  or  directors  contract  debts  or  incur  liabilities  be- 
yond the  means  or  assets  of  said  corporation,  tho  trustees  or 
directors  so  contracting  shall  be  held  liable  in  their  individual  S^'ulir"**' 
capacity,  for  the  payment  of  the  same,  but  the  property  of  said 
corporation  shall  first  be  exhausted. 

Sec.  12.  Any  collef'e,  university  or  other  institution  of  learn-  Nun^andiocft- 

.  "^  °  •'  tion  mar  bo 

mg,  now  existing  by  virtue  of  an  act  of  incorporation,  or  that  Sf*th?^Jo^uJthI 
may  hereafter  become  incorporated  for  any  of  the  purposes  spcci-  •'^'"•'««^- 
fied  in  this  act,  may,  if  three- fourths  of  the  trustees  or  directors 
thereof  deem  the  same  proper,  and  if  said  institution  is  owned  in 
shares,  or  by  stock  subscribed  or  taken,  then  by  a  vote  of  three- 
fourths  of  the  stock  or  shareholders,  change  the  location  or  namo 
of  such  institution,  convey  its  real  estate  and  transfer  the  effects 
thereof,  and  invest  the  same  at  the  place  to  which  such  institu- 
tion shall  be  removed:     Provided^  That  no  removal  shall  be  Noeh«nK9orn>. 

_  -  J  .  .  nnvai  made,  un- 

ordered and  no  vote  taken  thereon,  or  name  changed,  until  after  '^"rw  re"ufiJS 

publication  in  the  same  manner  as  herein  required  for  the  in-  MjuaYtSJk' 
crease  of  capital,  in  which  notice  shall  be  fully  set  forth  the 
change  of  name  or  location  of  the  institution  proposed  to  be 
changed  in  name  or  removal,  and  the  place  to  which  it  is  pro- 
posed to  remove  such  institution,  and,     Provided.  Also,  that  „ 
in  case  of  removal,  a  copy  of  the  articles  of  association,  with  the  Si  "o'orded' j!  {J* 
t^rporate  name  of  such  institution,  shall  be  recorded  within  the  iua'^nmov'!^!''^ 
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recorder's  office  of  the  county  to  which  such  institution  may  be 
removed. 

JSUtiViioiiS      Sec.  18.  Whenever  three  or  more  persons  desire  to  create  a 
•ndowment  trait  \^q^^^  qJ  trustces  to  bccome  lucorporated,  is  the  trustees  of  a  col- 
lege endowment  fund,  they  shall  do  so  in  the  following  manner, 
to  wit :     Whenever  at  any  meeting,  called  for  that  purpose,  the 
S5?5*Slidlit«  fl^'id  persons,  at  least  three  of  whom  shall  be  residents  of  this 
•f  Territorj.       Territory,  not  less  than  three  in  number  as  aforesaid,  shall  re- 
solve to  become  a  body  politic  and  corporate,  having  a  seal  and 
a  corporate  name,  whereby  they  may  sue  and  be  sued,  in  courti 

A  ■iatoment        of  lustice  lu  this  Territory,  they  shall  prepare  a  statement  set- 
must  b«  prepared  ^  ./  '  ./  r     r 

Sf "fuluPairito '  ting  forth  the  name  by  which  they  shall  be  called,  the  amount  of 
""**'  said  fund,  and  the  manner  in  which,  and  the  distinct  uses  to 

which  the  said  fund  shall  be  applied,  whether  within  or  without 
this  Territory,  together  with  the  names  of  the  persons  who  shall 
SS*.'I?8cribSt"bV  *^t  as  trustees,  which  said  statement  shall  be  subscribed  by  all 
rreMioS*of  •'' ^"  the  persons  composing  said  meeting,  in  the  presence  of  some 
nagftrat*.         magistrate  or  judicial  officer  having  a  seal,  who  shall  attest  the 
Kuifciw  recorded   signing  thc  samo,  and  be  recorded  in  the  office  of  the  recorder  of 
«ord«r  of  deeds.    (Jeeds  iu  tho  county  where  said  meeting  was  held;  and  thereupon 
the  persons  named  in  said  statement  as  trustees  and  their  succes- 
sors in  office,  shall  become  a  body  corporate  and  politic  for  the 
purposes  in  said  statement  named  and  specified,  and  a  certified 
Certified  copy  of  copy  of  Said  rccord,  under  the  hand  and  seal  of  the  recorder  of 
tiMo'^*'*'*  "'*"  ^*^^  county,  shall  at  all  times  be  evidence  of  the  existence  of  said 


corporation. 

r  to  the  judge 


dSSie^the'fJn?  ^Ec.  14.  That  in  any  case,  where,  in  the  original  statement  in 
idSiitfoi^mMt**'  the  thirteenth  section  provided  for,  it  is  contemplated  that  the 
If  p/obate  Sowt.  fund  may  be  applied  to  any  object  not  inconsistent  with  the  pur- 
poses of  education,  different  from  that  particularly  specified  in 
said  statement,  the  trustees  above  named,  or  their  successors  in 
office,  may  apply  to  the  probate  court  in  the  county  where  the 
record  hereinbefore  provided  for  was  made,  for  privilege  to  make, 
such  change,  designating  particularly  the  purposes  to  which  it  is 
proposed  to  apply  thc  same,  and  the  said  court,  on  being  satisfied 
that  such  change  is  not  inconsistent  with  the  object  of  the  origi- 
nal creation  and  institution  of  said  fund,  shall  authorize  and 
sanction  said  change. 

Slr'iJlJite  iiSi         Sec.  15.  That  the  said  board  of  trustees  and  their  successors 
pei^etaAi  nce«.  j^  ^^  ^j^^jj  ^^  ^  j^^^y  corporato  and  politic,  with  perpetual 

•Qccession,  and  they  shall  hold  their  offices  for  such  terms,  and 
of  hold-    bJ^i^u  receive  their  appointments  in  such  manner  as  shall  be  desig- 
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nated  in  the  statement  on  record  in  the  office  of  the  recorder  of 
deeds,  as  hereinbefore  provided  by  the  thirteenth  section  of  this 
act. 

To  Create  and  Regulate  Magnetic  Telegraph  Companies. 

Sec.  16.  That  whenever  the  number  of  persons  required  by  Jjjj*^'*^  wm^^ 
the  first  section  of  this  act,  associating  to  form  a  company,  for 
the  purpose  of  constructing  any  line  or  lines  of  Magnetic  Tele- 
graph, they  shall,  under  their  hands  and  seals,  make  a  certificate, 
-which  they  shall  specify  as  follows :     First,  The  name  assumed  *•" 
by  such  company  and  by  which  it  shall  be  known :     Second, 
The  termini  of  said  line  or  lines,  and  the  counties  through  which  nmi&i. 
the  same  shall  pass  :     Third,  The  amount  of  capital  stock  nec- 
essary to  construct  said  line  or  lines  of  telegraph,  and  the  amount  ▼•fwof  ihaw 
of  each  share.    Such  certificate  shall  be  acknowledged  before  a  owtMwn*  uim 
justice  of  the  peace,  and  certified  by  the  clerk  of  the  district  J^»»**"«'h*^ 
court  of  said  county,  and  shall  be  forwarded  to  the  secretary  of 
the  Territoiy,  who  shall  record  and  carefully  preserve  the  same  SMvttavy  oituw 
in  his  office;  and  a  copy  thereof  duly  certified  by  the  secretary  of  ••'*• 
the  Territory,  under  the  great  seal  of  the  Territory  of  Kansas,  Byueaetaipoi- 
shall  be  evidence  of  the  existence  of  such  company;  and  when  so  '**'***  «*"*««^ 
incorporated,  are  hereby  authorized  to  construct  a  line  or  lines  of 
magnetic  telegraph,  as  may  be  named  in  their  certificate  of  in- 
corporation, and  by  the  name  and  style  provided  in  said  certificate 
shall  be  deemed  a  body  corporate,  with  succession,  and  they  and 
their  associates  to  have  'the  same  general  powers,  as  is  provided 
in  the  first  section  of  this  act,  and  shall  be  subject  to  all  the  re- 
strictions hereinafter  provided. 

Sbg.  17.  The  persons  named  in  the  certificate,  may,  at  any  xtj  < 
time,  open  the  books  of  subscription  to  the  capital  stock  of  the 
company,  and  when  at  least  ten  per  centum  shall  have  been  sub- 
scribed, they  may  call  a  meeting,  by  giving  notice  for  thirty  days  Thirty dayia 
in  some  newspaper,  printed  in  each  county  through  which  such  •'■»^"»«' 
magnetic  telegraph  may  pass,  if  a  paper  is  published  in  each 
county,  at  which  meeting  there  shall  be  elected,  by  ballot,  three  BiMtuntfdiM^. 
directors,  who  shall  continue  in  office  until  the  first  annual  meet- 
ing of  the  stockholders  thereafter. 

Sec.  18.  There  shall  be  a  meeting  of  the  stockholders  annual-  Anmui  mMttM 

^  of  itovkholders} 

ly,  at  a  place  designated  by  said  directors,  when  a  president,  JJS^'"  ^  •** 

tiiree  directors,  a  secretary  and  treasurer  shall  be  chosen,  who 

shall  hold  their  office  until  the  next  annual  election,  and  until 

their  successors  are  duly  chosen.     The  stockholders,  at  their  an-  2SJp"y5Ki^' 

nual  meeting,  may,  from  time  to  time,  adopt  such  regulations 
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and  bj-laws  for  the  management  of  the  business  of  the  companj, 

as  they  may  see  proper,  and  may  change,  at  any  time,  the  time 
8»Miu  mMtings   and  place  of  holding  the  annual  election.     Special  meetings  of 

the  stockholders  may  be  call  for  the  transaction  of  business  by 

the  directors. 
wutL  erected,         Sbu.  19.  Thc  corporatiou  hereby  created,  is  authorized  to  con- 

jMth«rls«d  to  ooa-  ^  v  ' 

{gjj**^««'»p*»  Struct  said  telegraph  line  or  lines,  from  point  to  point,  along  and 
upon  any  of  the  public  roads,  by  the  erection  of  the  necessary 
fixtures,  including  posts,  piers  and  abutments,  necessary  for  the 
wires :  Provided,  That  the  same  shall  not  incommode  the  pub- 
lic in  the  use  of  said  roads  or  highways. 

To  Create  and  Regulate  Gas  Light  and  Water  Comjmnies, 
om  Mid  w%kn        Sec.  20.  That  whenever  any  number  of  persons,  as  required 
by  the  first  section  of  this  act,  associate  to  form  gas  light  and 
water  companies,  for  the  purpose  of  supplying  gas  for  lighting 
the  streets  and  public  and  private  buildings  of  any  city,  town  or 
village,  of  this  Territory,  or  for  the  purpose  of  supplying  the  in- 
habitants of  any  city,  town  or  village  with  water,  they  shall, 
ewtiftenfte.  ip«ei.  under  their  hands  and  seals,  make   a   certificate,  which   shall 
specify  as  follows :  The  name  of  said  company  and  by  which  it 
shall  be  known;  thc  object  for  which  such  company  shall  be 
formed ;  the  amount  of  capital  stock  of  such  company  ;  the  num- 
ber of  shares  of  which  the  said  stock  shall  consist,  and  the  names 
of  the  town,  city  or  village  and  county  in  which  the  operations 
oertitMte  to  b«   of  such  compauv  are  to  be  carried  on.     Such  certificate  shall  be 

forvftrded  ic  the  *' 

5S!3t57  Sidr^  acknowledged,  certified  and  forwarded  to  the  secretary  of  the 
•ordtdbfUm.     Territory,  recorded  and  copied,  in  the  same  manner  as  is  pro- 
vided in  the  sixteenth  section  of  this  act ;  and,  when  so  incorpo- 
wua  *«thorii«d  rated,  they  are  hereby  authorized  to  carry  on  the  operations 
named  in  such  certificate  of  incorporation,  and,  by  the  name  and 
style  provided  in  such  certificate,  shall  be  deemed  a  body  corpo- 
F^wen  aad  pri-  rate,  with  succcssiou,  with  power  to  sue  and  be  sued,  plead  and 
riugw.  ^^  impleaded,  defend  and  bo  defended,  contract  and  be  contracted 

with,  acquire  and  convey,  at  pleasure,  all  such  real  and  personal 
estate  as  may  be  necessary  and  convenient  to  carry  into  effect  the 
objects  of  the  incorporation,  to  make  and  use  a  common  seal,  and 
the  same  to  alter  at  pleasure,  and  do  all  needful  acts  to  carry 
into  effect  the  object  for  which  it  was  created  ;  and  such  com- 
pany shall  possess  all  the  powers,  and  be  subject  to  all  rules  and 
restrictions,  provided  by  this  act. 
Dimurt  mftj  u  Sec.  21.  That  whcncver  ten  per  centum  of  the  capital  stock 
^**^k ''lidTi'  ^^^^^  ^^  subscribed  and  paid  into  such  company,  said  corporators^ 
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or  any  of  them,  shall,  in  some  newspaper  published  in  the  county, 

give  ten  days  notice  of  the  time  and  place  for  holding  a  meeting 

for  the  election  of  five  directors,  and  the  election  shall  be  made  fit«  dire<»toM  t* 

by  the  stockholders  attending  for  such  purpose,  either  personally 

or  bv  nroxv,  and  each  share  of  capital  stock  shall  be  entitled  to  emh  thue  tnu^ 

one  vote ;  said  election  to  be  superintended  by  one  or  more  of 

flaid  corporators. 

Sec.  22.  There  shall  be  a  president  of  such  company,  who  ^•oMh.mtobe 
shall  be  designated  from  the  number  of  directors,  and,  also,  such 
subordinate  officers  as  the  company,  by  its  by-laws,  may  desig- 
nate, who  may  be  elected  or  appointed,  and  required  to  give  such  oao«n  to  b«  »- 
security  for  tie  faithful  performance  of  the  duties  of  their  office,  •"**7« 
as  the  company,  by  its  by-laws,  may  require ;  for  which  purpose, 
such  company  shall  have  power,  and  are  hereby  authorized,  to  Aatiu»rii«4  to 
make  such  rules,  regulations  and  by-laws,  ns  may  be  necessary  »>.▼-!*▼■. 
for  their  regulation,  not  inconsistent  with  the  laws  of  this  Ter- 
ritory. 

Sec.  23.  There  shall  be  an  annual  meeting  of  the  stockholders,  ifIS!ckh!ii!^^ 
•at  a  place  designated  by  said  directors,  for  the  purpose  of  elect-  Jjj.«*"***«  '»*- 
ing  officers,  who  shall  hold  their  offices  until  the  next  annual 
election,  and  until  their  successors  are  duly  chosen.  Said  officers 
shall  have  the  general  superintendence  of  the  affairs  of  the  com- 
pany and  the  management  of  its  business,  and  may  call  special 
meetings  of  the  stockholders  for  the  transaction  of  business. 

Sec.  24.  Any  gas  or  water  company,  formed  under  this  act,  5*''*„'^^®Vtter 
shall  have  full  powers  to  manufacture  and  sell,  and  to  furnish  Jf^'^uy^^MuilSi 
jsuch  quantities  of  gas  or  water  as  may  be  required  in  the  city,  ***** 
town  or  village  where  located,  for  public  and  private  buildings  or 
for  other  purposes,  and  such  corporation  shall  have  power  to  lay 
conductors,  for  conducting  gas  or  water  through  the  streets,  lanes, 
alleys  and  squares,  in  such  city,  town  or  village,  with  the  consent 
of  the  municipal  authorities  of  said  city,  town  or  village,  and 
under  such  reasonable  regulations  as  they  may  prescribe. 

Sko.  25.  The  municipal  authorities  of  any  city,  town  or  village,  J{2;*;i?^;jJ2fJ; 
in  which  any  gas  light  or  water  company  shall  be  organized  under  •«»*»•*• 
this  act,  are  hereby  authorized  to  contract  with  any  such  corpo- 
ration for  the  lighting,  or  supplying  with  water,  the  •  streets, 
lands,  lanes,  squares  and  publio  places  in  any  such  city,  town  or 
village. 

To  Create  and  Regulate  Bridge  and  Ferry  Companies. 
Sko.  26.  Thfct  whenever  any  number  of  persons,  as  namted  in  JipMSf  '*^ 
4)ie  first  seetioQ  of  tluB  act,  associate  themselves  together  for  the 
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purpose  of  constracting  a  bridge  or  establishing  a  ferry  over  any 

of  the  streams  of  water  in  this  Territory,  they  shall,  under  their 

SSSrtSrt.*''  •■'  hands  and  seals,  make  a  certificate,  specifying  the  amount  of 

DMisiiatepiM«.    capital  stock  necessary,  the  amount  of  each  share,  the  place 

where  said  bridge  or  ferry  is  to  be  built  or  established,  and  on 

what  stream.    Said  certificate  shall  be  acknowledged,  certified  and 

whjm  eertijetto  forwardcd  to  the  secretary  of  the  Territory,  recorded  and  copied 

ISi^SidiJSSii  ^  ^  provided  in  the  sixteenth  section  of  this  act,  and  when  so 

Mti^lTiodkladL  incorporated,  they  are  hereby  authorized  to  carry  on  the  opera- 

tions  named  in  said  certificate  of  incorporation,  and,  by  the  name 

and  style  provided  in  such  certificate,  shall  be  deemed  a  body 

corporate,  with  succession ;  and  they  and  their  associates,  sue- 

Fovvn  uid  pri-  cossors  and  assigns,  shall  have  the  same  general  corporate  powers 

as  are  provided  in  the  twentieth  section  of  this  act,  and  subject 

to  all  restrictions  hereinafter  provided;  but,  in  all  cases,  the 

Beth  iMMikf  of    banks  on  both  sides  of  the  stream,  where  the  said  bridge  or  ferry 

•wii«db7th«oom.  is  to  be  built  or  established,  shall  be  owned  by  said  company,  or 

{•MteMghwJJ'*.*  that  they  obtain,  in  writing,  the  consent  of  the  owners  of  the 

banks  where  the  said  bridge  is  to  be  erected,  to  erect  the  said 

bridge,  or  establish  said  ferry  as  aforesaid,  unless  the  said  banks, 

at  such  point,  shall  be  a  public  highway. 

oiMnkooks.  Seo.  27.   That  the  corporators  herein  named  shall  open  the 

books  of  the  said  company  for  subscription  to  the  capital  stock 

XMtingof  ttoek.  of  said  bridge  or  ferry,  and  so  soon  thereafter  as  ten  per  cent. 

pw^^nt'iriiii  of  the  capital  shall  be  subscribed,  they  shall  call  a  meeting  of  the 

persons  who  have  subscribed  stock  as  aforesaid,  and  shall  then 

To  tiiet  flTo  «i.  and  there  proceed  to  elect  five  directors,  who  shall  be  stockholders 

beitookhoiden.    in  Said  compauy,  who  shall  hold  their  offices,  as  directors,  for  one 

year  from  and  after  said  election,  and  until  their  successors  are 

taeofwhomiiMU  clected  and  qualified,  one  of  whom  shall  be  president,  and  one 

ttr^SSlSJ!'     treasurer,  and  one  secretary,  to  be  named  on  the  ticket  when 

voted  for  by  the  stockholders  as  aforesaid.    Each  stockholder  shall 

iMhthfttotoKiTo  be  entitled  to  one  vote  for  each  and  every  share  of  stock  that  he 

MM  TOtO. 

may  own,  and  after  the  said  election,  no  stockholder  shall  be 
entitled  to  a  greater  number  of  votes  than  the  number  of  shares 
that  he  may  have  paid  into  the  said  company. 
to  ffirt  Sso.  28.  That  the  treasurer  of  the  said  company,  before  enter- 
ing upon  the  duties  of  his  office,  shall  enter  into  a  bond,  with 
good  and  sufficient  security,  to  be  approved  by  the  said  board  of 
directors,  payable  to  the  said  company,  conditioned  for  the  faith- 
ful performance  of  all  and  singular  the  duties  of  said  office,  and 
that  he  will  well  and  truly  account  for  and  pay  over  to  the  said 
company,  all  moneys  aad  property  that  shall  from  time  to  tins 
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come  into  his  hands  by  virtud  of  his  said  oflElce,  and  that  he  will 
use  due  and  proper  diligence  to  collect  all  moneys  and  demands 
that  from  time  to  time  shall  be  due  and  owing  to  the  said  com- 
pany, which  shall  be  his  duty  by  law  to  collect. 

Sec.  29.  The  president  shall  preside  at  all  meetings  when  Jj/J"  •'  !«■*- 
present,  and  not  otherwise  incapaciated,  in  which  case,  or  in  case 
of  bis  absence,  the  board  of  directors  shall  choose  a  president 
from  among  their  number,  who  shall  perform  the  duties  of  the 
president  at  such  meeting,  and  perform  such  other  duties  as  may 
from  time  to  time  be  pointed  out  by  the  by-laws  and  the  rules  of 
said  company. 

Skc.  30.  The  secretary  shall  keep  a  record  of  all  meetings  of  DatiM  of  iMr*. 
the  board  of  directors  and  other  proceedings  of  said  company  not 
required  to  be  performed  by  any  other  officer  of  the  said  board, 
and  perform  such  other  and  further  duties  as  may  be  assigned 
him,  from  time  to  time,  by  the  rules  and  by-laws  of  the  said  com- 
pany. 

Sec.  31.  That  the  said  company  shall  have  power,  from  time  v»7  «iter  vj- 
to  time,  at  any  regular  meeting  of  the  board  of  directors,  to  make, 
alter  or  change  such  by-laws  and  rules  for  the  government  of  the 
said  company. 

Sec.  32.  That  the  company,  previous  to  receiving  any  tolls  iut«oft«iiiob« 
upon  said  bridge  or  ferry,  shall  set  up  and  keep  in  a  conspicuous  Ji"VeJt*S!2i 
place,  on  the  said  bridge  or  ferry,  a  board,  on  which  shall  be  '^  «>"p*««"»^7- 
written,  painted  or  printed,  in  a  plain  and  legible  manner,  the 
rates  of  toll,  which  rates  of  toll  shall  have  been  prescribed  by  the 
tribunal  transacting  county  business  in  said  county  ;  and  if  any 
company  shall  demand  and  receive  any  greater  rate  of  tolls  than  F«n^t7  for  n. 
the  rate  prescribed  by  said  tribunal,  they  shall  be  subject  to  a  »««• 
fine  of  ten  dollars. 

Sec.  33.  That  the  compensation  of  the  president  and  other  compcBMUoB  of 

offlooTf  to  bo  flxo4 

officers  of  such  company,  shall  be  regulated  and  fixed  by  the  rules  *j  «»»>j-uwi. 
and  by-laws  of  such  company  from  time  to  time. 

To  Create  and  Regulate  Manufacturing  Companies. 
Sec.  34.  That  whenever  any  number  of  persons,  as  named  in  VMnfMtnriiif 
the  first  section  of  this  act,  associate  themselves  together  for  the  •*"*****•*• 
purpose  of  engaging  in  the  business  of  manufacturing,  they  shall, 
under  their  hands  and  seals,  make  a  certificate,  specifying  the  v^ke  «wtitc»i« 
ftmount  of  capital  stock  necessary,  the  amount  of  each  share,  the  ^  '*^' 
name  of  the  place  where  such  manufacturing  establishment  shall 
be  located,  the  name  and  style  by  which  such  company  shall  be 
known.   Said  certificate  shall  be  acknowledged,  certified  and  f  or- 
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StJd  with'thJii?-  "'^^^^^^^  *o  t^®  secretary  of  the  Territory,  recorded  and  copied  as 
toiJ'^to**b«  "?"*"  is  provided  in  the  sixteenth  section  of  this  act ;  and  when  so  in- 
wh«a  authorised  corporatcd,  they  are  hereby  authorized  to  carry  on  the  manufac- 
turing operations  named  in  said  certificate  of  incorporation,  and 
by  the  name  and  style  provided  in  said  certificate,  shall  be  deemed 
powoM  and  pri-  a  body  corporato,  with  succession,  and  they  and  their  associates, 
successors  and  assigns,  shall  have  the  same  general  corporate 
powers  as  are  provided  in  the  twentieth  section  of  this  act,  and 
subject  to  all  the  restrictions  hereafter  provided. 
^£Vt!Jkh"?e«  u      Sec.  35.  The  annual  meeting  of  the  stockholders  shall  be  held 
choM  directori.     ^^  ^^  g^g^  Monday  of  January  in  each  year,  at  which  meeting 
the  directors  of  the  company  shall  be  elected,  and  such  other 
lawful  business  done,  as  the  stockholders  shall  deem  necessary 
and  proper,  and  should  they  fail  to  elect  directors  at  the  annual 
^rftoikhokkSf*  iR©^ti"g5  they  shall  hold  a  special  meeting  at  some  subsequent 
THpt^^^days'  no-  time,  for  the  purpose,  by  giving  thirty  days'  notice  thereof,  in 
some  newspaper  of  general  circulation  in  such   county.     The 
directors  shall  hold  their  offices  until  their  successors  are  chosen 
and  qualified ;  but  no  person  shall  be  a  director  after  ceasing  to 
be  a  stockholder.     Immediately  after  the  election,  the  directors 
f^J^fttliir^nSm-  ^^^^^  ^^^^^  ^°®  ^^  ^^^^^  numbor  president  of  the  corporation,  and 
ifay^SpoinVom-  may  appoiut  such  other  officers  and  agents  as  they  may  deem 
JJmISou!*  ~""  proper,  to  transact  their  business,  and  prescribe  the  amount  of 
compensation  to  be  allowed  to  them  for  their  services,  and  such 
offieen  to  giro  officcrs,  whcu  roquirod  by  the  by-laws,  shall  give  bonds  to  the 
jTdred  by  the  by- satisfaction  of  the  directors,  for  the  faithful  discharge  of  the 
trust  committed  to  them,  shall  have  power  and  are  hereby  author* 
May  make  by-    izcd  to  make  such  rules,  regulations  and  by-laws,  as  may  be 
necessary  for  their  regulation,  not  inconsistent  with  the  organic 

Direeton  may     act  of  this  Tcrritorv.     The  directors  shall  have  the  general  man- 
dispose  of  tbd  re-  *' 

hL^7miMg«m*ent  agOKient  of  tho  affairs  of  the  company,  and  may  dispose  of  the 
Jlntwi'oF.tock-  residue  of  the  capital  stock  at  any  time  remaining  unsubscribed, 
in  such  manner  as  the  stockholders  for  the  time  being  may  pre- 
scribe, and  may  employ  the  capital  and  means  of  the  company 
in  such  manufactures  as  they  shall  deem  best  for  the  company, 
and  for  the  erection  and  maintenance  of  such  machinery,  dams, 
buildings,  races,  water-coui'ses,  &c.,  subject  always  to  the  control 
of  the  stockholders,  as  may  be  necessary  in  the  business  of  manu- 
facturing, but  for  no  other  purpose  than  those  connected  with 
Reeerd  of  stock  and  pertaining  to  said  business  :  they  shall  cause  a  record  to  be 

and  traiiafer  to  be  *  *f 

^pt.  kept  of  all  stock  subscribed  and  transferred,  and  of  all  business 

transactions,  and  their  books  and  records  shall  at  all  reasonable 
times  be  open  to  the  inspection  of  any  and  every  stockholder ; 
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they  shall  also,  when  required,  present  to  the  stockholders  reports 
in  writing  of  the  situation  and  amount  of  business  of  the  com- 
pany, and  declare  and  make  such  dividends  of  the  profits  from  D«eure  dwu 
the  business  of  the  company,  not  reducing  the  capital  stock  while 
they  have  outstanding  liabilities,  as  they  shall  deem  expedient. 

Sec.  86.  The  persons  named  in  the  certificate  of  incorpora-  wiio8h*iib«eoai. 
tion,  or  a  majority  of  them,  shall  be  commissioners  to  open  books  ^'»^»- 
for  the  subscription  to  the  capital  stock  of  said  company,  at  such 
times  and  places  as  they  shall  deem  proper,  and  the  said  company 
are  authorized  to  commence  operations  upon  the  subscription  oi 
ten  per  cent,  of  said  stock. 

To  Provide  for  the  Incorporation  of  Town  Companies. 

Sec.  87.  That  when  any  number  of  persons,  as  named  in  the  Tom  Mmpa&iM. 
first  section  of  this  act,  associate  themselves  together  for  the 
purpose  of  locating  and  laying  out  a  town  site  and  making  im- 
provements therein,  they  shall,  under  their  hands  and  seals,  make 
a  certificate,  specifying  the  particular  tract  or  tracts  of  land  xaice  e«rti«cate 
sought  to  be  obtained  as  a  town  site,  the  name  and  style  by  which  p^».'fc«. 
Said  company  shall  be  known.    Said  certificate  shall  be  acknowl- 
edged, certified  and  forwarded  to  the  secretary  of  the  Territory,  certme^ter 


recorded  and  copied  as  provided  in  the  sixteenth  section  of  this  th»?MiStor"*o« 

1  1  V       •       J  the  Territory. 

act ;  and  when  so  incorporated,  they  are  hereby  authorized  to 
carry  on  the  business  and  operations  named  in  said  certificate  of 
incorporation,  and  by  the  name  and  style  provided  in  said  certi- 
ficate, shall  be*  deemed  a  body  corporate,  with  succession,  and 
they  and  their  associates,  successors  and  assigns  shall  have  the 
same  general  corporate  powers  as  are  provided  in  the  twentieth  pow«rt»adpriTi- 
section  of  this  act,  and  subject  to  all  the  restrictions  hereafter 
provided. 

To  provide  for  the  Incorporation  of  Religious  and  other 

Societies, 
Sec.  38.  That  from  and  after  the  passage  of  this  act,  it  shall  SJ"  mnfu^^ 
be  lawful  for  any  religious  society  or  denomination,  military  or  •ioctdir«otori- 
fire  company,  or  any  literary,  scientific,  industrial  or  benevolent 
association,  (other  than  colleges,  universities,  academies  or  semi- 
naries,) within  this  Territory,  to  elect,  at  a  meeting  of  a  majority 
of  the  members  of  any  organized  church,  military  or  fire  company, 
literary,  industrial,  scientific  or  benevolent  association  aa  afore- 
said, called  for  that  purpose,  provided  ten  days'  public  notice  has 
been  given,  any  number  of  their  members,  not  less  than  three,  to 
serve  as  trustees,  directors  or  vestrymen,  and  one  member^ 


viUges. 
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clerk,  who  shall  hold  their  offices  for  one  year  or  during  the  plea- 
sore  of  the  society  or  association. 
2uJd.**  "^*  Sec.  89.  That  the  clerk  so  appointed  shall  make  a  true  record 
ISdliVTuitm  of  the  proceedings  of  the  meeting  provided  for  by  the  first  section 
S&'^of^th*'*"  °^  ^^^^  *^*'»  certify  and  deliver  the  same  to  the  recorder  of  the 
•~*'y-  county  in  which  such  meeting  shall  be  held,  together  with  the 

name  by  which  such  church,  military  or  fire  company  or  associa- 
SSirdM.***"*'    tion  shall  thereafter  desire  to  be  known.     And  it  shall  be  the 
duty  of  each  county  recorder  in  this  Territory,  immediately  upon 
the  receipt  of  such  certified  statement,  to  record  the  same  in  a 
book  of  record,  to  be  kept  by  him,  provided  for  that  purpose  at 
the  expense  of  the  county,  for  which  service  he  may  demand  and 
f^formord-    rcceivc  the  sum  of  ten  cents  per  hundred  words;  and  from  and 
after  making  such  record  by  the  county  recorder,  the  said  trus- 
tees or  directors,  and  their  assoqiated  members  and  successorSi 
pri.  shall  be  vested  with  the  powers,  privileges  and  immunities  inci- 
dent to  aggregate  corporations,  and  a  C3rtified  transcript  of  the 
record  herein  authorized  to  be  made  by  the  county  recorder,  shall 
MM^^^rtt^^'o!^  be  deemed  and  taken  in  all  courts  and  places  whatsoever,  in  this 
^^^'  Territory,  as  evidence  of  the  existence  of  such  association  and 

corporation. 
Hi^ralLwi^n.      Sec.  40.  Thc  trustccs,  directors  or  vestrymen,  who  may  be 
k«  11104.  appointed  under  the  provisions  of  this  act,  and  their  successors 

in  ofiice,  shall  have  perpecual  succession  by  such  name  as  may  be 
designated,  and  by  such  name  shall  be  legally  capable  of  con- 
tracting and  of  prosecuting  and  defending  suits,  and  shall  have 
capacity  to  acquire,  hold,  enjoy,  dispose  of  and  convey  all  pro- 
perty, real  or  personal,  which  they  may  acquire  by  purchase, 
donation  or  otherwise,  for  the  purpose  of  carrying  out  the  inten- 
tions of  such  society  or  association,  but  they  shall  not  acquire  or 
hold  property  for  any  other  purpose. 
iMoeutioB  mft7       Seo.  41.  That  such  congregation,  society  or  association,  when 
Mdmakebj-uwi  mcorporatcd,  may  elect  such  officers,  and  make  such  rules  and 
regulations  as  may  be  necessary  and  expedient,  for  its  own  gov- 
ernment and  the  management  of  its  fiscal  and  other  affairs,  to 
effect  their  respective  objects, 
vmouthow         gjjc.  42.  That  if  said  board  of  trustees,  directors  or  vestry- 
men, as  is  provided  by  the  thirty-sixth  section  of  this   act,  shall 
be  vacated,  either  in  whole  or  in  part,  by  death,  resignation  or 
otherwise,  such  board  of  trustees  or  directors  may  be  revived,  or 
such  vacancy  or  vacancies  filled,  in  the  manner  pointed  out  in  the 
—  thirty-sixth  section  of  this  act,  for  the  original  organization  of 
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said  board;  and  a  majority  of  said  trastees,  directors  or  vestry-  Qwraa. 
men,  shall  be  a  qnorum  for  the  transaction  of  business.     The  5i"V*^lSI 
times  fixed  by  law  in  the  acts  of  the  Legislative  Assembly,  creat-  i«aSd%'i««?w 
ing  corporations  at  its  session  for  the  year  1858,  within  which  »5«.**  *"***" 
advantage  of  the  provisions  of  such  actB  shall  be  taken,  are  here- 
by-extended twelve  months  beyond  the  time  so  fixed. 

General  Provisions  RegulcUintc  Incorporaied  Companies. 

Sec.  43.  All  companies  now  incorporated  in  this  Territory,  JJJpj;;f,J^''*( 
and  actually  doing  business,  may  accept  any  of  the  provisions  of  *"•••*• 
this  act,  and  when  so  accepted,  and  a  certified  copy  of  their  ac- 
ceptance filed  with  the  secretary  of  the  Territory,  that  portion  of  priTiiegw  inooa. 
their  charters  inconsistent  with  the  provisions  of  this  act  is  here-  Mtr«p««i«i. 
by  repealed. 

Skc.  44.  All  companies  hereafter  incorporated,  or  accepting  JJ*J5y**;SjS^| 
the  provisions  of  this  act,  except  those  named  in  the  thirty- sixth  »•«**»*• 
section,  are  required  to  make  and  publish,  in  a  newspaper  of  gen- 
eral circulation  in  die  county  where  the  principal  office  is  located, 
an  annual  exhibit,  showing  a  full,  fair  and  detailed  statement  of 
the  condition  of  said  company,  which  statement  shall  be  verified 
by  the  oath  of  the  president,  secretary  or  clerk. 

Sec.  45.  No  company  or  association,  incorporated  under  the  Ji^t«3*t^ti5i 
provisions  of  this  act,  shall  employ  its  stock,  means,  assets  or  >"*'»*^' 
other  property,  directly  or  indirectly,  for  any  other  purpose  what- 
ever, than  to  accomplish  the  legitimate  objects  of  its  creation. 

Sec.  46.  That  the  board  of  directors  or  trustees  of  any  com-  B«dttttio»«f 
pany,  heretofore  incorporated,  or  which  may  hereafter  be  formed 
under  any  law  of  this  Territory,  may,  with  the  written  consent 
of  the  persons  in  whose  name  a  majority  of  the  shares  of  the 
capital  stock  thereof  shall  stand  on  the  books  of  the  company, 
reduce  the  amount  of  said  capital  stock,  and  the  nominal  value 
of  the  shares  thereof,  and  issue  certificates  therefor :  Provided ^ 
That  the  rights  of  creditors  shall  not  be  affected  or  in  any  wise 
impaired,  by  the  reduction  of  the  capital  stock  of  any  such  cor- 
poration. 

Sec.  47.  That  whenever  any  joint  stock  company  heretofore  iil5i/ft?pi5u 
incorporated,  for  the  purpose  of  erecting  any  public  improvement  ^y^hltTf^^ 
in  this  Territory,  whose  charter  is  limited  as  to  the  time  for  com- 
pletion of  said  improvement,  and  when  any  such  company  has 
been  legally  organized,  and  has  actually  commenced,  and  has  in 
progress  toward  completion  such  public  improvement,  it  shall  be 
lawful  for  any  such  company  to  have  further  time  allowed  for  the 
final  completion  of  said  work,  as  is  hereinafter  provided,     r^         i 
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*troYfoV«l?n-"  ^^^*  ^'  That,  upon  petition  being  filed  by  the  directors  of 
■ion  •£  um«.  ^^y  corporation  in  the  probate  court  of  the  county  in  which  the 
principal  office  of  such  corporation  is  located,  and  upon  giving 
thirty  days'  notice  by  publication,  in  a  newspaper  o{  general  cir* 
culation  in  said  county,  of  the  object  and  prayer  of  such  petition,, 
said  court  shall  at  any  regular  teiin  after  the  publication  of  said 
notice,  on  good  cause  shown,  decree  the  extension  of  the  time  for 
the  completion  of  said  improvement,  to  such  period  as  shall  ap- 
pear to  such  court  just  and  reasonable. 
N»m»ohwiged.  Sec.  49.  That  the  name  of  any  corporation  may  be  changed 
in  the  same  manner  as  is  provided  for  the  extension  of  the  time 
of  the  completion  of  any  public  improvement  in  the  preceding 
section,  and  in  case  the  name  of  any  corporation  is  changed,  as 

A  eopr  of  the  d^  ^  r  o       7 

SZiJto&* fi?J?*  aforesaid,  a  copy  of  the  decree,  shall  be  filed  with  the  secretary 
5*S^miSr"'  of  the  Territory,  or  in  the  office  of  county  recorder,  if  the  cor- 
poration whose  name  is  so  changed,  be  of  the  class  organized 
under  the  thirty-sixth  section  of  this  act,  and  also  published  in 
'  some  newspaper  of  general  circulation  in  the  county  aforesaid. 

When  It  than  k«  ^^^^  ^^'^^  provisions  aforesaid  have  been  complied  with,  such 
J[Iiirnitt^«K^  company  shall  thereafter  be  known  by  such  new  name,  and  shall 
SugfttfonX^'*  *'  have  all  the  powers  and  be  subject  to  the  same  restrictions,  as  if 
no  such  change  of  name  had  been  made,  and  no  such  change  of 
name  shall  effect  in  any  manner  the  rights  of  such  company,  or 
of  any  individual.  Any  joint  stock  company  organized  under 
the  provisions  of  this  act,  shall  bo  deemed  and  held  liable  to  an 
amount  equal  to  their  stock  subscribed,  in  addition  to  said  stock, 
for  the  purpose  of  securing  the  creditors  of  such  company,  and 
the  trustees  or  directors  of  every  society  or  association,  incorpo- 
rated under  the  provisions  of  the  thirty-sixth  section  of  this  act, 
shall  be  deemed  and  held  individually  liable  for  all  debts  con- 
tracted by  them  for  their  respective  societies  or  associations. 

'''"iitkSi^hoV""      ^^^'  ^^'  ^^^^  ^^7  ^^  brought  against  coi-poraiions  in  the 
■""^^*-  same  manner  as  against  individuals,  and  service  shall  be  made 

on  the  president,  directors,  secretary  or  agent,  in  person  pr  by 
leaving  a  copy  at  the  principal  office  of  such  company,  and  in 
making  such  service,  the  sheriff  and  constable  are  authorized  to 
make  service  without  as  well  as  within  their  respective  counties, 
and  the  real  and  personal  property  of  corporations  shall  be  liable 
to  execution  as  other  property. 
oAoentoberMi.  Sec.  51.  All  officers  of  any  incorporated  company,  organized 
ritorj.  under  the  provisions  of  this  act,  shall  be  residents  of  this  Terri- 

tory, and  whenever  any  company,  association  or  society,  hereto- 
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fore  or  liereaf ter  incorporated,  shall  have  failed  to  elect  its  officers  5«.****  ^  ^^'^ 
(ftt  the  time  designated,  it  shall  be  lawful  for  such  compauy^  as- 
•fiociation  or  society  to  call  a  meeting  and  elect  its  officers,  who 
«hall  hold  their  respective  offices  until  the  time  specified  for  the 
iannual,  or  other  fixed  time  for  holding  sudi  elections  ;  and  when- 
ever anj  incorporated  company  heretofore  organissed,  or  that  may 
Jiereaf  ter  be  organized  under  the  provisions  of  this  act,  shall  have 
a  specified  time  fixed  for  its  annual  meeting,  a  majority  of  the  SSSilUtSJ.*' 
stockholders  in  interest,  may,  at  any  regular  annual  meeting, 
change  the  time  of  the  annual  meeting  thereof. 

•Sppropriation  of  Private  Property  for  the  use  of  Corpora- 
tions. 

Seo.  62.  All  appropriations  of  private  property  to  the  use  of  JS;2SpwiS4' 
any  and  every  corporation  now  existing,  or  tiiat  may  hereafter  »«««'»^*««^ 
be  created  in  this  Territory,  which  may  be  authorized  by  law  to 
make  such  appropriation,  for  the  right  of  way,  or  for  any  other 
purpose  which  may  be  within  the  scope  of  the  legal  authority  of 
such  corporation,  shall  be  made  and  conducted  in  accordance  with 
the  provisions  of  this  act. 

Sec.  53.  Whenever  any  such  corporation  shall  wish  to  make  wiwnttii*bict<» 

,  .      .  Tin,,  ,1  .1       .        •groe  with  owner. 

any  such  appropriation,  and  shall  be  unable  to  agree  with  the 
owner  or  owners  of  the  property  sought  to  be  appropriated,  or 
with  his  or  her  or  thoir  authorized  agent  or  attorney,  upon  the 
compensation  to  be  paid  therefor,  it  shall  be  the  duty  of  such 
corporation,  by  its  proper  offi'cer,  agent  or  attorney,  to  make  out 
a  statement,  which  shall  contain  a  specific  description  of  each 
parcel  of  property  and  rights  sought  to  be  appropriated,  within 
the  county  where  such  application  shall  be  made,  and  which  such 
corporation,  at  the  time  of  filing  such  statement,  seeks  to  appro- 
priate, of  the  work,  if  any,  intended  to  be  constructed  there- 
upon, the  name  or  names  of  the  owners  of  each  parcel,  if  known, 
or  if  not,  a  statement  of  the  fact ;  and  such  statement  shall  be 
forthwith  filed  with  the  probate  judge  of  the  proper  county. 

Sec.  64.  That  it  shall  be  the  duty  of  the  probate  judge,  on  n«t7*£pwbat« 
receiving  such  notice,  to  immediately  notify  the  clerk  of  the 
court  and  sheriff  of  the  county,  of  the  filing  of  such  statement, 
and  the  clerk  and  sheriff,  shall,  within  one  day  [after]  receiving  jury  leicj^d »»* 
such  notice,  proceed  to  select,  from  the  names  i-cturned,  to  serve  ^^^^ 
as  jurors,  a  jury  of  twelve  men,  in  the  same  manner  that  jurors 
are  selected  for  the  trial  of  any  cause,  in  the  probate  court,  for 
the  purpose  of  estimating  and  valuing  the  amount  of  compensa- 


N     tion  each  owner  or  owners  shall  receive,  or  be  entitled  to  b; 
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reason  of  such  appropriation ;  and  the  clerk  shall  immediately 
retnm  the  names  of  jurors,  so  drawn,  to  the  probate  judge,  who 
shall  thereupon  issue  his  venire  facias  to  the  sheriff,  or  other 
proper  officer  of  the  county,  to  summon  such  jurors,  so  drawn  aa 
aforesaid,  to  attend,  on  some  day  specified,  at  the  office  of  said 
judge,  not  exceeding  fire  days  from  the  issuing  of  said  venire^ 
i^La  tyuj*.  ^en  and  there  to  be  empannelled  and  sworn  to  render  a  just  yer> 
diet  in  the  manner  hereinafter  prescribed,  and  shall,  at  the  time 
of  issuing  such  venirey  issue  a  notice,  to  the  several  owners  of 
property  so  sought  to  be  appropriated,  of  the  time  when  such 
jury  will  meet  at  the  office  of  said  judge,  for  the  purpose  afore- 
said ;  which  notice  such  sheriff  or  other  officer  shall  serve  upon 
the  party  therein  named  at  the  time  of  serving  such  venire. 

Sec.  55.  It  shall  be  the  duty  of  the  sheriff,  or  other  proper 
officer  receiving  puch  venire  facias ,  to  summon  the  person! 
therein  named,  in  the  same  manner  that  jurors  are  summoned  to 
attend  the  probate  court,  and  if,  by  reason  of  non-attendance, 
challenge  for  cause,  or  for  any  other  reason,  such  jury  shall  not 
be  full,  the  sheriff  shall  fill  the  same  with  talesmen,  as  in  like 
cases  in  the  probate  court ;  but  no  challenge,  except  for  causOi 
^hall  be  allowed  to  either  party. 

Sec.  56.  When  the  panel  is  so  filled,  it  shall  be  the  duty  of 
the  probate  judge  to  administer  the  following  oath  to  the  jury  so 
impannelled,  to-wit :  ''You  and  each  of  you  do  solemnly  swear, 
(or  affirm,)  that  you  will  justly  and  impartially  assess,  accord- 
ing to  jrour  best  judgment,  the  damages,  in  money,  which  (here 
name  the  owner  or  owners)  will  each  sustain  by  reason  of  the 
appropriation  of  such  property  to  the  use  of,  (here  repeat  the 
name  of  the  corporation,)  in  the  proceedings  now  pending,  and 
you  do  further  swear,  (or  affirm,)  that  you  will  truly,  faithfully 
and  impartially  estimate  and  assess  the  amount  of  such  compen* 
sation,  irrespective  of  any  benefit  to  him  from  any  improvement 
proposed  by  said  corporation.  This  you  swear  as  you  shall  answer 
to  God,  (or  affirm,)  under  the  pains  and  penalties  of  perjury.'' 
And  the  said  probate  judge,  before  administering  such  oath  or  affir- 
mation, shall  personally  inquire  of  each  juror  whether  he  is  inter- 
ested in  such  corporation,  whether  as  owner,  stockholder,  agent 
or  attorney,  or  in  any  other  manner  and  if  any  juror  shall  an- 
swer such  question  in  the  affirmative,  such  juror  shall  be  excused 
from  serving,  and  the  panel  shall  be  filled  with  talesmen,  by  the 
sheriff,  as  in  other  cases. 

Sec  57.  It  shall  be  lawful  for  the  probate  judge,  upon  mo- 


nirirto 


UJtffjrBotfiiU, 
hAirnppUed. 
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tion  of  either  party,  to  issue  the  following  writ  to  the  sheriff  or  JlJJSStS.**'* 

other  proper  officer,  torwit:  "To  the  sheriff  of county  :  Im^^ixi 

Tou  are  hereby  commanded  to  conduct  the  twelve  jurors,  named 
in  the  panel  to  this  writ  annexed,  to  view  the  property  or  premi- 
ses sought  to  be  appropriated  by,  (here  state  the  name  of  the 
corporation,)  and  owned  by,  (here  st^te  the  name  of  the  owner 

or  owners,)  on ,  the day  of ,  then  and  there 

to  view  the  premises  or  property  aforesaid,  in  the  presence  of  A. 
B.,  on  the  part  of  the  corporation  aforesaid,  and  C.  D.,  on  the 
part  of  the  owner  or  owners  appointed  by  this  court,  and  you 
shall  make  return  of  the  manner  you  have  executed  this  writ,  to 

this  court,  on  the day  of  ,  A.  D., ,  and  have 

TOU,  then  and  there,  this  writ."     The  aforesaid  shall  be  signed  judgsihauetrti. 

tj  to  oflMn* 

by  the  probate  judge,  and  certified  under  his  seal  of  office,  and  'iJiSSyiifcHi* 
he  shall  also  deliver  to  the  sheriff  a  copy  of  the  statement  con-  o*^  •*  p'«»«^j- 
taining  a  separate  description  of  each  parcel  of  property  and 
rights,  sought  to  be  appropriated  within  the  county ;  and  he  shall 
have  the  power  to  appoint  the  two  persons  therein  named;  and  sh«riffthaue«r- 
the  sheriff  or  other  proper  officer  who  is  to  execute  said  writ,  JJJJJSS."^''* 
shall,  by  a  special  return  upon  the  same,  certify,  under  his  hand, 
that  the  view  has  been  made  according  to  the  command  thereof. 
The  expenses  of  taking  said  view  shall  be  taxed  in  the  bill  of  CMtf. 
costs,  and  no  evidence  shall   be  given,  on  either  side,  at  the  No«Tid«iie«K(T. 
taking  thereof:  Provided^  That  witnesses  may  be  examined  be-  ^f^^^; 
fore  said  jury,  after  their  return  to  the  court  aforesaid,  and  the  Jf*j^' 
trial,  in  each  case,  shall  be  conducted  thereafter,  in  said  probate 
court,  in  the  same  manner  that  the  trial  of  civil  cases  is  con- 
ducted in  the  supreme  court  of  the  district  in  which  said  pro- 
ceeding is  had  :  Provided.  That  if  more  than  three  witnesses  owt.  of  mow 

o  than  thn*  wit* 

are  examined  by  either  party,  on  the  same  point,  in  the  same  J^S^JJSJJfg** 
case,  the  said  probate  judge  shall  have  power  to  tax  the  fees  and  •*™* 
costs  of  such  witnesses  to  the  party  calling  the  same. 


Tl«ir 


Whan  •vaen 


Skc.  58.  If  the  owner  or  owners,  or  his,  her  or  their  guardian,  ^uukMowu, 
as  the  case  may  be,  are  unknown,  or  do  not  reside  reside  within 
the.  county  where  such  property  may  be  situated,  such  corpora- 
tion, by  its  proper  officer,  authorized  agent  or  attorney,  shall 
make  affidavit  to  that  fact,  and  shall,  nevertheless,  file  such 
statements  as  are  required  by  the  fifty-second  sectiom  of  this  act, 
in  the  probate  court,  and  shall  also  publish,  in  some  newspaper  2|2"gJ*Sw 
of  general  circulation  in  such  county,  for  the  term  of  four  weeks,  ^"^^^ 
an  advertisement  containing  a  description  of  the  property  sought 
to  be  appropriated,  and  a  notice  that  they  have  made  applica- 
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tion,  according   to  laiv,  for  such  appropriation,  specifying  the 
luhin  tett'diV*    ^^y?  which  shall  be  within  ten  days  from  the  expiration  of  said 
irSo'pfbifeitTon  term  of  four  weeks,  in  which  a  jury  shall  be  selected  to  assess 
the  compensation  to  be  paid  therefor ;  and,  upon  such  day,  a 
jury  shall  be  impannelled  and  sworn  by  the  probate  judge,  and 
the  proceedings  shall  thereafter  be  conducted  in  accordance  with 
the  foregoing  provisions  of  this  act. 
r»Mo£jnroM.         ggc^  59,  i>he  jurors,  summoned  and  serving"^  in  accordance 
with  the  provisions  of  this  act,  shall  each  receive  one  dollar  per 
day  for  their  services,  and  five  cents  per  mile  for  every  mile  of 
the  distance  they  may  be  compelled  to  travel  in  the  discharge  of 
re«of  ihcriir.      their  duties ;  the  sheriff  shall  be  entitled  to  such  fees  as  he  may 
be  allowed,  by  law,  for  similar  services  in  other  cases,  but  he 
veMof  iriinMies.  shall  uot  be  allowcd  anything  in  the  way  of  poundage ;  the  wit- 
nesses shall  be  allowed  the  same  fees  to  which  they  would  be  en- 
titled for  attendance  on  the  supreme  court ;  the  probate  judge 
shall  be  allowed  to  enter  a  charge  of  three  dollars,  in  the  costs 
CMta to ve paid    of  tlic  bill,  for  his  services,  and  no  more;* and  the  whole  costs, 
80  taxed,  shall  be  paid  by  the  corporation  seeking  to  make  such 
c#rporatioii  may  appropriation:  Provided  J  That  such  corporation,  by  its  proper 
wiVjn^^e"  nd  If  oflSccr,  agent  or  attorney,  may,  at  the  time  of  filing  the  state- 
•u?ito'tob7dr-  Biont  aforesaid  with  the  probate  judge,  deposit  with  said  officer 
^*  ^'  such  amount,  in  money,  as  they  may  deem  just  and  equitable 

compensation  for  the  property  and  rights  sought  to  be  appropri- 
ated, and  if  the  final  verdict  of  the  jury  shall  not  exceed  the 
amount  so  deposited,  the  whole  costs  of  the  proceedings  shall  be 
equally  divided  between  the  corporation  and  the  owner  of  such 
property,  in  case  of  his  refusal  to  accept  the  same. 

S'SS^^SSi^&w      ^^^'  ^^'  All  the  proceedings  herein  provided  for  in  the  probate 
♦'^•■-  court,  shall  be  open  to  exceptions,  in  the  same  manner  that  ex- 

ceptions are  or  may  be  taken  in  civil  suits  in  the  district  court, 
and  either  party  may  take  the  same  up  to  the  district  court  of  the 
proper  district,  on  a  writ  of  certiorari^  which  shall  be  issued  of 
course  by  the  clerk  thereof,  upon  the  filing  of  a  precipe,  in  which 
case  such  exceptions,  signed  and  sealed  by  the  probate  judge, 
shall  be  taken  and  considered  a  part  of  the  record  of  such  pro- 
To  betaken  with- ceedings:  Provided^  That  such  writ  of  cer/zorara  shall  be  is- 
n  flfteeu  aya.  ^^^^  witliiu  fifteen  dajs  from  the  rendition  of  the  judgment  in  the 
probate  court :  Provided^  That  such  corporation  shall  have  the 

Corporation  on 

w  ifto  iJS**  rigli^  ^^  ^^  finding  of  the  jury  in  the  probate  court,  to  pay  into 
SeVw^rt^r*    the  court  the  amount  of  compensation  so  found,  and  proceed  to 
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enter  upon  and  appropriate  such  property,  notwithstanding  the 

cause  may  be  removed  to  the  district  court. 

Sec.  61.  If  the  district  court,  upon  the  hearing  of  the  cause,  ^Jobitf*!S5rt**L- 

ahall  afiSrm  the  judgment  of  the  probate  courts  all  costs  in  said  plid''by*thi'pwtj 

district  court,  shall  be  paid  by  the  party  at  whose  instance  the  *^^    *'" 

writ  of  certiorari  shall  have  been  issued  ;  and,  if  they  shall  re-  if  dwuion  re- 
.,  ,  .  n        '  1      y  ynwA,  oftiu*  re- 

verse such  judgment,  they  shall  retain  such  cause  for  trial  and  *•!*•<» 'w  trui. 

final  judgment  in  said  district  court,  as  in  other  cases,  which  trial 

shall  be  had  at  the  term  of  the  renewal  of  such  original  judgment, 

unless,  for  good  cause  shown  by  either  party,  the  court  shall  grant 

a  continuance  of  such  cause  ;  and  on  the  trial  of  such  cause  in  continoaaet 

'  granted  f 

the  district  court,  the  same  oath  or  affirmation  shall  be  adminis-  oath, 
tered  to  the  jury  as  is  provided  for  in  the  fifty-sixth  section  of 
this  act. 

Sec.  62.  The  jury  shall  render  their  verdict  to  the  judge  of  v«rdioi«£  jnry 
said  court,  who  shall  enter  the  same  on  his  minutes  ;  and  unless,  ««»•,  unuw^nlV 

'  '  '   trial  graated. 

for  good  reason  shown,  the  court  shall  grant  a  new  trial,  the  judge 

shall  enter  on  record  a  confirmation  of  the  verdict  so  rendered, 

and  upon  the  payment  of  the  amount  for  which  the  verdict  is  ren-  court rtauwndot 

dered,  and  such  costs  as  may  be  assessed,  the  court  shall  render  iajmJS*  o? ''th. 

.^  /  amount  with 

a  judgment  to  the  effect  that  the  said  corporation  shall  hold  the  JitiJ'n^Jtiirhoid 
property  in  the  proceedings  mentioned,  for  the  purposes  for  which  *^*  p^^p^'j^- 
the  same  was  appropriated,  and  enter  the  same  upon  record,  and 
thereupon  such  corporatiQn  shall  hold  the  same  accordingly  and 
be  entitled  to  execution,  to  put  them  in  possession  thereof  :  Pro- 
vzeled,  That,  if  upon  certiorari  or  a  new  trial  there  shall  be  a  rp«na  newtriai 
second  assessment,  which  shall  exceed  in  amount  the  first  made,  »©  ©ww.  *  "** 
the  corporation  shall  pay  the  excess  to  the  owner  of  such  prop- 
erty; and  the  probate  judge  receiving  the  amount  so  first  decided 
to  be  due,  shall  retain  the  same  in  case  a  writ  of  certiorari  shall 
issue  or  a  new  writ  of  trial  be  granted  ;   and,  if  the  verdict  of 
the  second  jury  shall  be  less  than  that  of  the  first,  he  shall  repay 
to  such  corporation  the  difference  upon  the  final  disposition  of  the 
cause:  •3nd  provided y  further,  That  in  case  a  new  trial  shall  N«wtrui granted 
be  granted,  at  the  instance  of  the  owner  or  owners  of  the  property,  owner»,ooau  how 
and  the  verdict  of  the  second  jury  shall  be  the  same  as  or  less  in 
amount  than  the  first  rendered,  such  owner  shall  pay  the  whole 
costs  of  the  second  proceeding,  and,  if  it  shall  be  more  than  the 
first  rendered,  the  costs  of  the  second  proceeding  shall  be  paid  by 
the  corporation. 

Sec.  63.  The  probate  com*t  shall  have  power  to  enforce  the  pow«r«ofprobtu 
judgment  rendered  finally  in  such  cause,  by  execution  or  other-  *'"** 
wise. 
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8«hMi  i»*^j»^jjj7  Sec.  64.  That,  in  all-cases  where  any  railroad  company  already 
f»«{i.  **  com-  incorporated,  or  that  may  be  hereafter  incorporated  within  thia 
Territory,  has  located  or  shall  hereafter  locate  their  railroad 
through  any  part  of  reserved  sections  thirty-six  or  sixteen,  or 
through  any  part  of  sections  granted  by  Congress  in  lieu  of  sec- 
tion sixteen,  for  school  purposes,  (the  same  remaining  unsold,) 
or  through  any  town,  lot  or  parcel  of  ground  used  for  or  devoted 
to  school  purposes,  said  railroad  company  may  appropriate  so 
much  of  said  lands  or  lots  as  may  be  necessary  for  the  purposes 
aforesaid,  in  such  manner  and  upon  such  conditions  as  are  pro- 
vided by  law  in  other  cases,  and  notice  of  such  appropriation, 
served  on  such  trustees  or  school  officers,  shall  have  the  same 
force  and  effect  as  notice  in  any  other  case  to  the  owner  of  the 
land  appropriated. 

JjTwYi*  ISS*"!!  ^®^*  ^^'  ^^®  moneys  arising  from  such  appropriations  shall 
be  disposed  of  by  such  trustees  or  school  officers  in  such  manner 
as  shall  be  provided  by  law. 

j!dff  sitomtod,  ^^^'  ^^'  '^^^^  ^^  ^^y  ^^^^  wherein  the  probate  judge  of  any 
SltriJt'wttrt.*^*  county  of  this  Territory  shall  be  interested,  either  as  a  stock- 
holder, director  or  otherwise,  in  any  corporotion  seeking  to  ap- 
propriate private  property  to  its  use,  it  shall  be  the  duty  of 
said  probate  judge,  on  the  filing  of  the  statement  or  application 
provided  for  by  the  second  section  of  this  act,  to  certify  to  the 
district  court  of  the  proper  district  the  fact  that  he  is  so  inter- 
prvoMdings  ia  cstod  as  aforesaid,  and  then,  and  in  that  case,  the  proceedings  in 
jiSTe  fnurJitad.  ^*^^  district  court  shall  be  had  and  conform,  in  all  respects,  so  far 
as  applicable,  to  the  several  provisions  of  this  act;  and  all  the 
powers  conferred  and  duties  imposed  upon  the  probate  judge  by 
the  terms  of  this  act,  shall  devolve  upon  said  district  court ;  and 
said  district  court  shall  have  full  power  to  make  such  orders  and 
direct  such  proceedings  to  be  had,  as  may  be  necessary  to  do  full 
justice  between  the  parties,  according  to  the  true  spirit  and 
intent  of  this  act :  Provided^  That  either  party  shall  have  the  right 
to  appeal  from  the  final  judgment  of  said  court,  to  the  supreme 
court,  as  in  other  cases,  or  to  have  the  proceedings  of  said  district 
court  reviewed  on  error :  Provided^  furthermore^  That  said 
corporation,  seeking  to  appropriate  property  as  aforesaid,  may, 
on  depositing  the  amount  of  damages  and  costs  assessed  by  said 
district  court  with  the  clerk  of  said  court,  be  entitled  to  enter 
into  possession  of  the  property  sought  to  be  appropriated. 

Sbc.  67.  This  act  to  take  effect  and  be  in  force  from  and 
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ftfter  its  passage,  and  all  acts  and  parts  of  act  heretofore  passed 
upon  this  subject  are  repealed. 

A.  LABZALEKE, 
Speaker  of  the  House  qf  JRepresentaiives. 
0.  W.  BABCOCK, 
Fresideni  qf  the  Council. 
Approved  February  9, 1859. 
S.  MEDART, 

Govef7U>r. 


CHAPTER  XXXVn. 


(j^' 


^^ 


AN  ACT  requiring  the  Jud^ e  of  the  Second  Judicial  District  to  hold  a 
Special  Term  of  Courts  and  for  other  purposes. 

Be  it  enacted  by  the  Governor  and  Legislative  JhsenMy  <if 
the  Territory  of  Kansas  : 

SbctionI.  That  the  judge  of  said  second  judicial  district  shaU  £;Sut'rJ;8!& 
hold  a  term  of  court  in  Lawrence,  in  the  coun^  of  Douglas,  com-  Xm^  *  ''^^ 
mencing  on  the  third  Monday  in  January,  A.  D.  1859,  and  said 
court  may  adjourn  from  day  to  day  or  from  time  to  time,  as  the 
said  court  may  order  or  direct. 

Sbc.  2.  That  said  court  shall  have  general  criminal  jurisdiction  ^wiaditMM. 
over  all  persons,  and  over  all  offenses  heretofore  or  hereafter  com- 
mitted within  the  counties  of  Douglas,  Johnson,  Lykins,  Linn 
and  Bourbon,  and  shall  possess  all  the  necessary  power  to  cause 
persons  to  be  arrested,  tried  and  punished,  as  required  by  law. 
The  said  court  may  issue  a  venire  for  a  grand  and  petit  jury,  and  AnyhaisAtMfv 
any  householder  in  the  Territory,  without  regard  to  place  of  resi-  iMsmd7p27 
dence,  may  serve  on  said  juries,  if  otherwise  qualified,  and  said 
juries  or  either  of  them,  may  be  discharged  and  another  summoned  JJSBTmIi***' 
in  its  place,  as  the  wants  of  said  court  may  require,  and  all  indict-  SISI£*  "'^ 
ments  or  presentments  found  in  said  court,  by  said  grand  jury, 
shall  have  the  same  force  and  effect  as  if  they  had  been  found  in 
the  county  where  the  offense  had  been  committed  by  a  proper 
eourt  therein. 

Sbc.  3.  Any  vacancy  in  the  grand  or  petit  jury  may  be  sup-  J**^**^^ 
plied  from  bystanders,  under  the  order  of  court. 

Sec.  4.  That  the  marshal  of  the  Territory  shall  be  the  mar-  ^S^^^ 
shal  of  said  court,  and  the  clerk  of  the  district  court  clerk  therein;  '^*'*^ ' 
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and  thej  shall  perf  <nrm  all  the  daties  of  those  officers  and  receive 
the  pay  as  now  required  by  law. 
dfeTfonililYiif      Sec.  5.  The  powers  and  jurisdiction  of  this  term  of  court,  in 
tS^^lmV^  all  criminaLmatt^^,  and  for  all  purposes  of  trying  and  punish- 
ing the  same,  and  of  procuring  all  necessary  witnesses,  shall  be 
as  full  ample  and  complete  as  if  all  said  counties  composed  but 
one  county,  and  this  court  was  held  therein  as  the  regular  district 
court, 
jnae  of^numiMi        gjQ,  6.  If  any  marshal  or  acting  deputy  marshal  shall  clearly 
£      neglect  his  duty,  he  shall  be  fined,  not  less  than  one  thousand 
T-m    ^^^oUars,  and  may  be  imprisoned  during  the  existence  of  the  Ter- 
'  >^      rfwariaWovernmenti  in  the  discretion  of  the  jury  trying  the  case. 
u^iid^^  ^  6bc.^.  The  clerks  of  Linn  and  Bourbon  counties   shall  for- 
^oaooniitiM.      '^^j  jjj  indictments  for  felonies,  now  pending  in  either  of  said 
counties,  to  the  clerk  of  the  district  court,  in  Douglas  county, 
and  the  court  herein  to  be  held  shall  dispose  of  said  indictments 
as  if  they  had  been  found  in  this  court. 
GoT«niwto«n-        Skc.  8.  The  govcrnor  shall  employ  counsel  to  prosecute  in  said 

court,  and  shall  pay  them  from  the  contingent  fund. 
Tobt'iafowoM      Sec.  9.  This  act  shall  be  in  force  from  and  after  its  passage, 
and  shall  remain  in  force  for  the  term  of  one  year  from  that  day. 
•?*(wSoi*Jf  S»      ^®^'  ^^*  T^**>  at  the  expiration  of  the  time  this  act  shall  be  in 
**™'  force,  the  clerk  of  this  court  shall  forward  all  indictments  therein 

pending,  to  the  counties  where  the  offenses  were  committed,  and 
the  courts  in  such  counties  shall  proceed  to  try  such  cases  as  if 
they  had  been  found  in  the  respective  courts  where  the  offenses 
were  committed. 
Au  ijjjjfaiMii-       Sec.  11.  All  laws  in  conflict  with  the  provisions  of  this  act 
are  repealed,  as  far  as  it  may  be  necessary  to  repeal  the  same  to 
12SiJdiJ**to.**  &^^  ^^^  ^^  ^^^  ioTCQ  and  effect,  and  this  act  shall  not  be  re- 
•t^Si."*  "*'■  pealed  by  the  present  Legislature,  by  implication  or  construction, 
but  may  be  by  direct  legislation, 
■to be  Sec.  12.  That  the  expenses  of  all  prosecutions   under  this  act 

*  shall  be  paid  by  the  county  or  counties  in  which  the  crimes  have 
been  committed,  unless  collected  from  the  criminal  after  convic-* 
tion,  or  from  the  United  States. 

A.  LARZALERE, 
Speaker  qf  House  of  Representatives^ 
C.  W.  BABCOOK, 
President  of  the  Council. 
Approved,  January  15, 1859. 
S.  MEDARY, 

Oovernor, 
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CHAPTER  XXXVm.      *'   *      *      '•    ■       , .    .,  , 

AN  ACT  Bupplemental  to  an  act  entitled  "An  Act  requiring  the  Judge  of  the 
Second  Judicial  District  to  hold  a  special  term  of  Court,  and  for  other 
purposea,"  passed  at  the  present  session  of  the  Legislative  Assembly. 

Be  it  enacted  by  the  Governor  and  Legislative  Assembly  of 
the  Territory  qf  Kansas: 

Sbgtion  1.  That  the  jurisdiction  of  the  district  court,  at  the  jtflanMMuitf 
special  term  provided  for  by  the  act  to  which  this  is  supplemen*-  «•*'*•*• 
tftl,  be  and  the  same  is  herebj  extended  to  crimes  committed 
within  the  county  of  Jefferson,  in  the  Territory  of  Kansas,  an<^ 
that  the  costs  of  all  prosecutions  for  such  crimes  shall  be  paid 
in  the  same  manner  as  is  provided  with  reference  to  prosecutions 
for  crimes  committed  in  the  counties  mentioned  in  said  act. 

Sbc.  2.  This  act  shall  take  effect  and  be  in  force  from  ani 
after  its  passage. 

A.  LARZALERE, 
Speaker  of  the  House  of  Representatives • 
C.  W.  BABCOCK, 
President  efthe  Council. 
Approved  February  1, 1859. 

S.  MEDARY,  Governor. 


CHAPTER   XXXIX. 

AN  ACT  repealing  an  act  entitled  "An  Act  requiring  the  Judge  of  the  Second 
Judicial  District  to  hold  a  special  term,  and  for  other  purposes." 

Be  it  enacted  by  the  Governor  and  Legislative  Assembly  qf 
the  Territory  of  Kansas  : 

Section  1.  That  the  act  entitled  '*  An  act  requiring  the  judge  of  Jjui»*i  •••  mi 
the  second  judicial  district  to  hold  a  special  term,  and  for  other  p«^«*' 
purposes/'   together  with  an  act  supplemental  and  amendatory 
thereto,  be  and  the  same  is  hereby  repealed. 

Sec.  2.  That  this  act  shall  take  effect  and  be  in  force  imme- 
diately. 

A.  LARZALERE, 
Speaker  of  the  House  of  Representatives. 
C.  W.  BABOOCK, 
President  of  the  Council, 
Approved  February  11, 1859. 

S.  MEDARY,  Governor. 
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/  ^  ( IIAPTER  XL. 

AN  ACT  defining  the  JiiJicUl  Districts  of  the  Territory  and  fixing  the  timci 
and  places  of  holding  Courts  therein. 

Be  it  enacted  by  the  Governor  and  Lrf;is!aliv€  •dssembly  of 
the  Territory  of  Kansas  : 

Fi»i4iifcriei.  SECTION  1.  The  coiMuies  of  Leavenworth,  JeflTerson,  Atchison, 

Doniphan,  Brown,  NtiiiJiha,  Marshall,  Calhoun  and  Washington 
Bhall  compose  the  first  j^uHeiiil  district,  and  the  Hon.  Samuel  D. 
Xecompte  is  assigned  thereto. 

SMoad  disttiet.  Sec.  2.  The  counties  oi:  Douglas,  Shawnee,  Weller,  Madison, 
Breckenridge,  Richardson,  Pottawattamie,  Riley,  Clay,  Chase, 
Coffey,  Dickinson,  Davis,  Wise,  Butler,  Hunter,  Godfrey  and 
Greenwood  shall  compose  the  second  judicial  district,  and  the 
Hon.  Rush  Elmore  is  assigned  thereto. 

Third  duuiei.  Sec.  3.  The  countlcs  of  Wyandott,  Johnson,  Lykins,  Linn, 
Bour')on,  McGee,  Dora,  Allen,  Anderson,  Franklin,  Woodson 
and  Wilson  shall  compose  the  third  judicial  district,  and  the  Hon. 
Joseph  Williams  is  assigned  thereto. 

ctanties  Attaehed  Seo.  4.  The  county  oi:  Washington  is  attached  to  the  county 
of  Marshall ;  the  counties  of  Pottawattamie,  Clay,  Dickinson  and 
Davis,  and  all  the  country  lying  west  of  the  sixth  principal  meri- 
dian in  this  Territory  are  attached  to  the  county  of  Rilcy  ;  the 
counties  of  Wise,  Chase,  Batler,  Hunter,  and  all  the  country  lying 
west  of  those  counties  and  cast  of  the  sixth  principal  meridian, 
and  not  included  within  the  county  of  Dickinson,  are  attached 
to  the  county  of  Breckenridge;  the  counties  of  Godfrey  and 
Greenwood  are  attached  to  the  county  of  Coffey  ;  the  county  of 
Weller  is  attached  to  the  county  of  Shawnee ;  the  counties  of 
McGec  and  Dorn  are  attached  to  the  county  of  Bourbon ;  and 
the  county  of  Woodson  to  the  county  of  Coffey ;  and  the  county 
of  Wilson  to  the  county  of  Allen,  for  judicial  pui-poses. 

Timeofoom-  Sec.  5.  The  district  courts  of  the  first  judicial  district  shall 

iD«aoemeni  of  th*  *' 

ihlfilStd'istVi'ct.'^  commence  in  each  year  as  follows:  In  the  county  of  Atchison, 
on  the  first  Monday  of  March  and  September  ;  in  the  county  of 
Doniphan,  on  the  second  Monday  of  March  and  September;  in 
the  county  of  Brown,  on  the  third  Monday  of  March  and  Sep- 
tember ;  in  the  county  of  Nemaha,  on  the  fourth  Monday  of 
March  and  September;  in  the  county  of  Marshall,  on  the  first 
Monday  after  the  fourth  Monday  in  March  and  September  ;  in 
the  county  of  Calhoun,  on  the  second  Munday  after  the  fourth 
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Monday  in  March  and  September  ;  in  the  county  of  Jefferson,  on 
the  third  Monday  after  the  fourth  Monday  in  March  and  Septem- 
ber ;  and  in  the  county  of  Leavenworth  on  the  first  Monday  of 
February,  May,  August  and  December. 

Sec.  6.  The  district  courts  in  the  second  judicial  district  shall  J*,';;,*^*a"o£tt» 


commence  in  each  year  as  follows :  In  the  county  of  Coffey,  on  ?h'oMWBrd£.* 
the  first  Monday  of  March  and  September ;  in  the  county  of  ^***' 
Madison,  on  the  second  Monday  of  March  and  September ;  in  the 
county  of  Breckenridge,  on  the  third  Monday  of  March  and 
September  ;  in  the  county  of  Richardson,  on  the  fourth  Monday 
of  March  and  September ;  in  the  county  of  Riley,  on  the  first 
Monday  after  the  fourth  Monday  in  March  and  September ;  in 
the  county  of  Shawnee,  on  the  second  Monday  after  the  fourth 
•  Monday  in  March  and  September  ;  and  in  the  county  of  Douglas, 
on  the  third  Monday  after  the  fourth  Monday  in  March  and  Sep- 
tember. 

Seo.  7.  The  district  courts  in  the  tlurd  juilieial  district  shall  ^^JSJem/nTof 
commence  in  each  year  as  follows  :  J.n  the  county  of  Franklin,  tbo'tiird'diYtriit 
on  the  third  Monday  of  April  and  September ;  in  the  county  of 
Anderson,  on  the  fourth  Monday  of  April  and  September ;  in  the 
county  of  Allen,  on  the  first  Monday  after  the  fourth  Monday  of 
April  and  September  ;  in  the  county  of  Bourbon,  on  the  second 
^  Monday  after  the  fourth  Monday  in  April  and  September ;  in 
*the  county  of  Linn,  on  the  third  Monday  after  the  fourth  Mon- 
day in  April  and  September ;  in  the  county  of  Lykins,  on  the 
fourth  Monday  after  the  fourth  P/Ionday  m  April  and  September  ; 
in  the  county  of  Johnson,  on  the  fifth  ^Monday  after  the  fourth 
Monday  in  April  and  September  ;  and  in  the  county  of  Wyan- 
dott,  on  the  sixth  Monday  after  the  fourth  Monday  in  April  and 
September. 

Sec.  8.  The  judges  of  the  district   court  shall  have  power  to  sp«ouit«iM. 
hold  such  special  and  adjounied  terms,  in  any  county  in  their  re- 
spective districts,  as  may  be  necessary. 

Sec.  9.  Where  a  county  is  attached  to  another  for  judicial  pur-  jariidiouoawkm 
poses,  the  jurisdiction  of  the  county  to  which  it  is  attached  shall  t»«^«»- 
be  the  same  as  if  it  formed  part  thereof,  unless  the  county  at- 
tached has  an  organization  and  oflBcers  of  its  own,  and  in  that 
case,  the  jurisdiction  of  the  county  to  which  it  is  attached  shall 
only  extend  to  such  matters  as  are  cognizable  by  the  district 
court. 

Sec.  10.  The  district  court  for  each  county  shall  be   held  at  co»rito%«uii 
t he  county  seat  thereof.  **  ''*""*'  ** 
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Sbo.  8.  This  act  to  take  effect  and  be  in  force  from  and  after 
its  passage. 

A.  LARZALERE, 
Speaker  of  House  of  Representatives. 
0.  W.  BABCOCK, 
President  of  the  Council, 
Approved  February  11,  1859. 
S.  MEDARY, 

Governor. 


CHAPTER  XLI. 

AN  ACT  for  the  Relief  of  Suitora  in  Probate  Courts. 

Be  it  enacted  by  the  Governor  and  Legislative  Assembly  of 
the  Territory  of  JKansds  : 

ciTU«ii!ta,Meept      Sectiok  1.  That  all  iudffments,  suits  and  proceedings,  hereto- 
S&teiJfUSr^  ^^^^  "^^  ^^  *^y  probate  court  m  this  Territory,  other  than  such 
as  relate  to  wills,  administrations,  guardianships  and  other  pro- 
ceedings usually  under  jurisdiction  of  probate  courts,  are  hereby 
transferred  to  the  district  court. 
Clerk  of  probAto       Ssc.  2.  It  shall  bc  the  duty  of  the  clerk  of  the  probate  court 
pJSt"  ow  to*     of  each  county  to  deliver  to  the  clerk  of  such  district  court,  as 

etork  of  district  •^  ' 

«>«•*•  soon  as  practicable,  (and  immediately,  in  regard  to  any  particu- 

lar case,  upon  demand  of  either  party  interested,)  all  papers, 
records,  dockets  and  entries,  on  file  or  recorded  in  his  office,  re- 
lating to  any  such  judgments,  suits  or  proceedings  hereby  trans- 
ferred :  Provided^  That,  in  counties  where  the  clerks  have  usu- 
ally recorded  proceedings  in  ordinary  civil  cases  in  the  same 
books  with  proceedings  relating  to  probate  business,  a  certified 
transcript  of  the  records  and  proceedings  hereby  transferred  shall 
be  a  sufficient  compliance  with  the  provisions  of  this  act. 
Stiito^nauS^  Sbc.  3.  All  suits  and  proceedings,  pending  and  unfinished,  in 
"*^*"''  said  probate  courts,  [which]  shall  be  so  transferred  to  the  district 

court  of  any  county,  shall  take  their  nlace  upon  the  records  of 
such  district  court,  and  have  the  same  force  and  effect,  in  all  re- 
spects, and  be  prosecuted  to  a  final  termination,  as  if  such  judg- 
ments, suits  and  proceedings  had  been  originally  commenced  and 
judgment  rendered  in  such  district  court ;  and  the  same  proceed- 
ings shall  be  had  in  aid  or  execution  of  judgments,  or  for  deter- 
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miniDg  the  objects  of  such  proceediDgs,  as  are  now  authorized  by 
law  in  regard  to  suits  and  proceedings  pending  in  such  district 
courts. 

Sbo.  4.  The  clerks  of  the  probate  and  district  courts  shall  be  F«wofei«u. 
allowed,  for  the  special  services  enjoined  bj  this  act,  the  fees  al- 
lowed bj  law,  to  be  taxed  and  collected  as  other  costs. 

Sbc.  6.  All  appeals  from  justices'  courts  which  are  required  i^JK'to^«"irt' 
by  law  to  be  taken  to  the  probate  court,  shall  hereafter  be  taken  S^'USu!!!'^' 
to  and  filed  in  the  district  court ;  and  the  undertaking  for  any 
such  appeal  shall  be  of  the  same  validity  as  if  the  appeal  had 
been  filed  in  the  probate  court. 

Sso.  6.  This  section  shall  also  apply  to  recognizance  in  has-  rmoshiimm. 
tardy  and  other  criminal  cases. 

Sbc.  7.  The  fees  of  all  oflScers,  in  actions  in  the  probate  court,  Sii"by"Si?t5S% 
shall  be  valid,  and  fee  bills  may  be  issued  therefor,  by  the  clerk  ^i^i^^ 
of  the  district  court,  at  the  instance  of  the  officer  to  whom  they 
are  due. 

Sbo.  8.  This  act  to  take  effect  and  be  in  force  from  and  after 
its  passage. 

A.  LARZALERE, 
Speaker  of  House  of  Representatives, 
C.  W.  BABCOCK, 
President  of  the  Ckmncil. 
Approved  February  11, 1859. 
S.  MEDARY, 

Governor.  ^      ^ 
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CHAPTER  XLH. 

AN  ACT  relating  to  Counties  and  County  Officers. 

Be  it  enacted  by  the  Governor  and  Legislative  Assembly  of 

the  Territory  of  Kansas  : 

Sbction  1.  That  each  organized  county  within  this  Territory  ^Sf^J^^^^^J 
shall  be  a  body  corporate  and  politic,  and  as  such  shall  be  em-  "i^"Vu.^*"* 
powered  for  the  following  purposes  :  First,  To  sue  and  be  sued : 
Second,  To  purchase  and  hold  real  and  personal  estate,  for  the 
use  of  the  county,  and  lands  sold  for  taxes,  as  provided  by  law : 
Third,  To  sell  and  convey  any  real  or  personal  estate  owned  by 
the  county,  and  make  such  order  respecting  the  same  as  ma 
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deemed  conducive  to  tho  interests  of  the  inhabitants  :  Fourth, 
To  make  all  contracts  and  do  all  other  acts,  in  relation  to  the 
property  and  concerns  of  the  county,  necessary  to  the  exercise  of 
its  corporate  or  administrative  powers :  Fifth,  To  exercise  such 
other  and  further  powers  as  may  be  specially  conferred  by  law. 

^^^^p^^^y-  Sec.  2.  Any  real  and  personal  estate  heretofore  or  which  may 

be  hereafter  conveyed  to  any  county,  shall  be  deemed  the  prop- 
erty of  such  county. 

Power!  exercised  Sec.  3.  The  powcrs  of  a  county,  as  a  body  politic  and  cor- 
porate, shall  be  exercised  by  the  board  of  county  supervisors 
therefor,  or  in  pursuance  of  a  resolution  by  them  adopted. 

BbauproTide  Sec.  4.  Each  couuty,  organized  for  judicial  purposes,  shall,  at 

its  own  expense,  provide  a  suitable  court  house,  and  a  suitable 
and  suflBcient  jail,  and  fire  proof  offices,  and  other  necessary 
county  buildings,  and  keep  the  same  in  repair. 

s^eofreitaat  Sec.  5.  In  all  suits  or  proceedings,  by  or  against  a  county, 
the  name  in  which  the  county  shall  sue  or  be  sued  shall  be  the 

"  Board  of  County  Supervisors  of  the  County  of  ^'  (the 

name  of  the  county;)  but  this  provision  shall  not  prevent  county 
officers,  when  authorized  by  law,  from  suing  in  their  name  of 
office,  for  the  benefit  of  the  county. 

Sec.  6.  In  all  legal  proceedings  against  the  county,  process 

shall  be  served  on  the  clerk  of  the  board  of  supervisors ;  and 

/  whenever  such  suit  or  proceeding  shall  be  commenced,  it  shall 

be  the  duty  of  the  clerk  forthwith  to  notify  the  county  attorney 

y^ thereof,  and  to  ^ay  before  the  board  of  supervisors,  at  their  next 

%{efet!rn^  Wfl  the  Information  he  may  have  in  regard  to  such  suit 

-ji   \    \    o^F«>c#edin^. 

wwitfiiybewit  *  Sflti  H.i  (^  the  trial  of  any  suit  in  which  a  county  may  be  in- 
terested, the  inhabitants  of  such  county  shall  be  competent  wit- 
nesses and  jurors,  if  otherwise  competent  and  qualified  according 
to  law. 

whenjadpacnt        Sec.  8.  Whou  a  judgmcut  shall  bo  recorded  against  tho  board 

nndered  a-gulnBt        <»  •  «  .  /v»  • 

{?Tie?iorfte°i'-  ^^  supcrvisors  of  any  county,  or  against  any  county  officer,  in  an 

■•**•  action  prosecuted  by  or  against  him,  in  his  name  of  office,  where 

the  same  should  be  paid  by  the  county,  no  execution  shall  issue 

upon  said  judgment,  but  the  same  shall  be  levied  and  collected 

by  tax,  as  other  county  charges,  and,  when  so  collected,  shall  be 

jidgnwntpawby  paid  by  the  county  treasurer  to  the  person  to  whom  the  same 

UKooiieeied.      gjjaH  bo  adjudgod,  upon  the  delivery  of  a  proper  voucher  there- 

■zecQtion  ma7     ^ ^r  I  Provzded^  That  execution  may  issue  on  said  judgment,  if 

***"'  ^^**        payment  be  not  made  within  sixty  days  after  the  tipie  required 
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for  the  payment  of  county  taxes  to  the  county  treasurer,  by  the 
proper  officers  of  said  county  in  each  year. 

Sec.  9.  The  county  board  of  6uper\*isors  shall  consist  of  one  ^o«**y  *<>"*• 
supervisor  from  each  township,  and  a  majority  of  the  supervisors 
shall  constitute  a  quorum  for  the  transaction  of  business  ;  but, 
whenever  a  county  shall  consist  of  only  one  township,  the  board 
of  supervisors  of  such  township  shall  constitute  the  board  of  su- 
pervisors for  such  county,  and  shall  exercise  and  perform  all  the 
powers  and  duties  of  die  county  board  of  supervisors. 

Sec.  10.  The  county  board  of  supervisors  shall  meet  on  the  JJ*^*^» '^' ^■'*- 
second  Monday  next  succeeding  the  annual  township  meetings, 
and  on  the  Monday  next  succeeding  the  general  election  in  each 
year,  (which  shall  be  the  annual  session,)  at  the  county  seat,  if 
there  be  one  in  their  respective  counties,  for  the  transaction  of 
county  business :  Provided^  That,  when  the  population  of  any 
county  shall  exceed  ten  thousand,  the  county  board  may  also 
meet  on  the  second  Monday  of  February  and  July,  in  each  year. 

Sec.  11.  A  special  meeting  of  the  county  board  of  supei-visors  Jf^iIitybJlS 
of  any  county  shall  be  held  only  when  requested  by  a  majority  of 
the  members  thereof,  which  request  shall  be  in  writing,  addressed 
to  the  clerk  of  the  board,  and  specify  the  time  and  place  of  such 
meeting  ;  and,  upon  receiving  such  request,  the  clerk  shall  im- 
mediately transmit  a  notice,  in  writing,  of  such  meeting,  to  each 
of  the  members  of  the  board. 

Sec.  12.  The  said  supervisors  shall  not  be  entitled  to  receive  JJysJjfel'fMl 
any  pay  or  compensation  for  more  than  six  days  at  the  session  ^JSi'' ""**'' 
succeeding  the  annual  township  meetings,  nor  more  than  twelve 
days  at  the  session  succeeding  the  general  election,  nor  shall  they 
receive  any  compensation  whatever  for  attendance  at  an^  special 
meeting.  In  those  counties  having  a  population  exceeding  ten 
thousand,  in  which  sessions  of  the  board  shall  be  held  on  the 
second  Mondays  of  February  and  July,  the  supervisora  shall  not 
be  entitled  to  receive  any  compensation  for  more  than  six  days 
at  each  of  said  sessions. 

Skc.  18.  Each  member  of  the  county  board  of  supervisors  perdiwaad 
jhall  be  allowed  and  paid  by  the  county  a  compensation,  for  his 
services  and  expenses  in  attending  the  meetings  of  the  board,  at 
the  rate  of  two  dollars  per  day,  for  the  time  he  shall  actually 
attend,  as  hereintofore  limited  and  prescribed,  and  six  cents  for 
each  mile  traveled  in  going  to  and  returning  from  the  place  of 
meeting. 

Sec.  14.  The  board  of  supervisors  of  each  county  shall  have  JJSVUSSJtJ***** 
power,  at  any  meeting  :  First,  To  make  such  orders  concerning  ^** 
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the  corporate  property  of  the  county  as  they  may  deem  expedient : 
Second,  To  examine  and  settle  all  accounts  of  the  receipts  and 
expenses  of  the  county,  and  to  examine  and  settle  and  allow  all 
accounts  chargeable  against  the  county ;  and,  when  so  settled, 
they  may  issue  county  orders  therefor,  as  provided  by  law :  Third, 
To  build  and  keep  in  repair  county  buildings,  and  cause  the  same 
to  be  insured,  in  the  name  of  the  county  treasurer,  for  the  bene- 
fit of  the  county ;  and,  in  case  there  are  no  county  buildings,  to 
provide  suitable  rooms  for  county  purposes :  Fourth,  Apportion 
and  order  the  levying  of  taxes,  as  provided  by  law,  and  to  bor- 
row, upon  the  credit  of  the  county,  a  sum  sufScient  for  the  erec- 
tion of  county  buildings,  or  to  meet  the  current  expenses  of  the 
county,  in  case  of  a  deficit  in  the  county  revenue :  Fifth,  To  rep- 
resent the  county,  and  have  the  care  of  the  county  property  and 
the  management  of  the  business  and  concerns  of  the  county,  in 
all  cases  where  no  other  provision  is  made  by  law :  Sixth,  To 
perform  all  other  acts  and  duties  which  may  be  authorized  or  re- 
quired by  law :  Seventh,  To  set  off,  organize  and  change  the 
boundaries  of  townships  in  their  respective  counties,  to  designate 
and  give  names  therefor,  and  fix  the  time  and  place  of  holding 
the  first  elections  therein :  Eighth,  To  establish  one  or  more  elec- 
tion precincts  in  any  township,  as  the  convenience  of  the  inhabi- 
tants thereof  may  require  :  Ninth,  xo  lay  out,  alter  or  discon- 
tinue any  road  running  through  two  or  more  townships  in  such 
county,  and,  also,  to  perform  such  other  duties  respecting  roads 
as  may  be  required  by  law  :  Tenth,  To  alter  or  change  the  route 
of  any  Territorial  road  within  their  respective  counties :  Eleventh, 
To  grant  license  for  keeping  ferries  in  their  respective  counties, 
and  such  other  licenses  as  shall  be  prescribed  by  law  :  Twelfth, 
To  perform  such  other  duties  as  are  or  may  be  prescribed  by  law* 
No  money  boT-         Sec.  15.  The  countv  board  of  supervisors  shall  not  borrow 

nwod  oA  tho 

SIity?Vi!loiit»  Dioney  for  the  purposes  specified  in  the  fourth  subdivision  of  sec- 
Touof'thopoopie.  ^j^^  fourteenth  of  this  act,  without  having  first  submitted  the 
question  of  making  such  loan  to  a  vote  of  the  electors  of  the 
county. 
JBi5fnJtho"qMf-      Sec.  16.  Whenever  it  shall  become  necessary,  under  the  pro- 
uon  of  borrowing  yjgjQj^g  of  this  act,  to  submit  to  a  vote  of  the  electors  of  any 
county  the  question  of  raising  any  sum  of  money  by  loan,  the 
said  board,  after  having  determined  the  sum   necessju-y  to  he 
raised,  shall  cause  notice  of  such  determination,  and  of  the  time 
when  the  question  will  be  submitted "fo  the  electors  of  such  coun- 
ty, to  be  given,  by  written  or  printed  hand  bills,  posted  up  in 
three  of  the  most  public  places  in  each  township^or  at  least 
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thirty  days  preyious  to  the  time  fixed  for  the  taking  such  vote, 
and  shall,  also,  cause  such  notice  to  be  published  in  at  least  one 
newspaper  printed  in  the  county,  if  any,  and,  if  none  in  the 
county,  then  in  the  paper  published  nearest  thereto,  for  at  least 
three  successive  weeks  previous  to  such  vote. 

Sec.  17.  At  the  time  specified  in  such  notice,  a  vote  of  the  nm. 
electors  of  such  county  shall  be  taken  in  each  of  the  townships 
in  such  county,  at  the  place  designated  in  the  notice.  The  in- 
spectors receiving  the  votes  shall  be  the  same  as  required  at  the 
annual  township  meeting,  and  the  votes  shall  be  canvassed  by 
the  same  officers  and  in  the  same  manner  as  required  at  such  an- 
nual meeting ;  and  the  result  of  such  vote  shall  be  certified  by 
them,  and  transmitted  to  the  county  clerk  within  ten  days  after 
such  vote  shall  be  taken,  which  certified  statement  shall  be  deliv- 
ered, by  such  clerk,  to  the  board  of  supervisors,  at  their  next 
meeting.  All  voting  in  the  several  townships,  as  provided  in 
this  section,  shall  be  by  ballot ;  and  those  voting  in  favor  of  such 
proposed  loan  shall  have  written  or  printed  on  their  ballots  "For 
the  loan,"  and  those  voting  against  the  loan  shall  have  written 
or  printed  on  their  ballots  "Against  the  loan ;"  and,  if  a  major- 
ity of  the  votes  cast  at  such  election  be  against  the  loan,  it  shall 
not  be  madd. 

Sbo.  18.  The  county  board  of  supervisors  shall  not  set  off  or  JfiraiT^'SiC^ 
organize  any  new  township,  unless  it  shall  contain  territory  **•'• 
equal  to  at  least  thirty-six  square  miles  and  at  least  five  hundred 
inhabitants  within  the  limits  thereof,  except  when  an  incorporated 
city  or  town  is  included  in  the  limits  of  such  township  ;  nor  shall 
any  township  be  set  off  and  organized  unless  a  petition  be  first 
presented  to  the  board,  signed  by  at  least  fifty  citizens  resident 
therein. 

Sbc.  19.  The  county  board  of  supervisors  may  alter  and  change  22J*jj2Sfi**^ 
the  township  organization  of  their  county,  so  as  to  agree  with  uJJoTi5iiSf?o? 
the  standard  fixed  in  the  preceding  section,  in  respect  to  territory  ***  *"  •*«^*^- 
and  population,  if  such  change  be  desired  by  the  citizens  of  the 
county. 

Sec.  20.  Every  county  board  of  supervisors  shall  have  a  seal,  JlSiiifh^J?**' 
and  may  alter  the  same  at  pleasure.     They  shall  sit  with  open  MdHf^^'ui^?^ 
doors,  and  all  persons  conducting  in  an  orderly  manner  may  at- 
tend their  meetings ;  and  they  may  establish  rules  and  regula- 
tions to  govern  the  transaction  of  their  business. 

Sec.  21.  They  shall,  at  the  first  meeting  after  their  election,  S;iS!3ird!!^ 
choose  one  of  their  number  chairman,  who  shall  preside  aKBuch  ^j**' 
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meeting,  and  all  other  meet! tigs  during  the  year,  if  present; 
but,  in  case  of  his  absence  from  any  meeting,  the  members  pres- 
ent shall  choose  one  of  their  number  as  temporary  chairman. 

Sec.  22.  The  chairman  of  said  board  shall  have  power  to  ad- 
minister oaths  to  any  person,  concerning  any  matter  submitted 
to  the  board  or  connected  with  their  powers  and  duties,  and  he 
shall  sign  all  county  orders. 

Sec.  23.  No. account  shall  be  allowed  by  the  county  board  of 
supervisors,  unless  the  same  shall  be  made  out  in  separate  items, 
and  the  nature  of  each  item  stated  ;  and,  where  no  specific  fees 
are  allowed  by  law,  the  time,  actually  and  necessarily  devoted  to 
the  performance  of  any  service  charged  in  such  account,  shall  be 
specified,  which  account,  so  made  out,  shall  be  verified  by  affida- 
vit :  Provided^  That  nothing  in  this  section  shall  be  construed 
to  prevent  any  such  board  from  disallowijog  any  account,  in  whole 
or  in  part,  when  so  rendered  and  verified,  nor  from  requiring  any 
other  or  further  evidence  of  the  truth  and  propriety  thereof  as 
they  may  think  proper. 

Sec.  24.  County  orders  shall  be  under  the  seal  of  the  board, 
signed  by  the  chairman  and  attested  by  the  *clerk,  and  shall 
specify  the  nature  of  the  claim  or  sen'ice  for  which  they  are 
issued. 

Seo.  25.  When  any  claim  of  any  person  against  a  county, 
shall  be  disallowed,  in  whole  or  in  part,  by  the  board  of  supervi- 
sors, such  person  may  appeal  from  the  decision  of  such  board  to 
the  district  court  for  the  same  county,  by  causing  a  written  no- 
tice of  such  appeal  to  be  served  on  the  clerk  of  such  board,  with- 
in thirty  days  after  the  making  of  such  decision,  and  executing 
a  bond  to  such  county,  with  sufficient  security,  to  be  approved 
by  the  clerk  of  said  board,  conditioned  for  the  faithful  prosecu- 
tion of  such  appeal,  and  the  payment  of  all  costs  that  shall  be 
adjudged  against  the  appellant. 

Sec.  26.  The  clerk  of  the  board,  upon  such  appeal  being 
taken,  shall  immediately  give  notice  thereof  to  the  county  attor- 
ney, and  shall  make  out  a  brief  return  of  the  proceedings  in  the- 
case  before  the  board,  with  their  decision  thereon,  and  shall  file 
the  same,  together  with  the  bond  and  all  papers  in  the  case  in 
his  possession,  with  the  clerk  of  the  district  court,  and  such  ap- 
peal shall  be  entered,  tried  and  determined  the  same  as  appeals 
from  justices'  courts,  and  costs  shall  be  awarded  thereon  in  like 
manner. 

Sec.  27.  The  board  of  supervisors,  in  any  county,  shall,  at 
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the  expense  of  the  county,  furnish,  annually,  and  in  due  season,  ^"JuSSwitS 

the  assessors  in  each  township  in  their  county,  with  a  suitable  ^^•*'^*'**- 

blank  assessment  roll  for  his  township,  prepared  in  accordance 

with  provisions  of  law,  and  shall  also  provide  suitable  books  and  J?J^^J  Vu^"^ 

stationery  for  the  use  of  each  of  the  county  ofiScers  of  their ''^'*"*^*®""- 

county,  together  with  appropriate  cases  and  other  furniture,  for 

the  safe  and  convenient  keeping  of  all  the  books,  documents  and 

papers  belonging  to  each  of  said  officers,  and,  also,  official  seals 

for  each  of  said  officers,  where  the  same  are  required  by  law. 

Sbc.  28.  The  board  of  /supervisors,  at  their  annual  session  in  Board  to  «nmiB« 

^  *■  '  eolinty  orders  r«- 

oach  year,  or  oftener  if  they  deem  it  necessary,  shall  carefully  i^.^nd^hi"**" 
examine  the  county  orders  returned  by  county  treasurer,  by  com-  olMJueST*" 
paring  each  order  with  the  record  of  orders  in  the  clerk's  office. 
They  shall  cause  to  be  entered  on  the  said  record,  opposite  the 
entry  of  each  order  issued,  the  date  when  the  same  was  cancelled. 
They  shall  also  make  a  list  of  the  orders  so  cancelled,  specifying 
the  number,  date,  amount  and  the  person  to  whom  the  same  was 
payable,  and  enter  the  same  on  the  journal  of  the  board. 

Sec.  29.  The  several  boards  of  supervisors  shall  cause  to  be  i.c^'pu  laSTJi-*' 
made  out  and  published  yearly,  in  at  least  one  newspaper  in  their  ^^''^  ^"^' 
county,  if  such  there  be,  a  report  of  receipts  and  expenditures  of 
the  year  next  preceding,  and  the  accounts  allowed ;  but,  if  there 
be  no  newspaper  printed  in  said  county,  then  said  statements 
shall  be  posted  in  at  least  five  places  in  said  county. 

Skc.  80.  If  any  supervisor  shall  refuse  or  neglect  to  perform  JJY„/*^  "«^"* 
sny  of  the  duties  which  are  or  shall  be  required  of  him  by  law, 
as  a  member  of  the  county  board  of  supervisors,  without  just 
cause  therefor,  he  shall,  for  each  ofFense,  forfeit  a  sum  not  less 
than  twenty-five  nor  more  tlhm  one  hundred  dollars. 

Sec.  31.  Whenever  any  board  of  supervisors  shall  organize  a  Jhi*'"irMniitd"" 
new  township  or  alter  the  boundaries  of  any  township  in  theii;  Ji*^ 'i^j;"**'^ 
county,  they  shall  cause  a  plat  and  record  thereof  to  be  made  by 
their  clerk,  specifying  the  name  and  boundaries  of  such  town- 
ship, which  plat  and  record  shall  be  kept  in  the  office  of  such 
clerk,  and  a  copy  thereof,  under  the  seal  of  said  board,  shall  be 
made  by  said  clerk  and  filed  with  the  proper  officer  of  said 
township. 

Sec.  32.  It  shall  be  the  general  duty  of  the  clerk  of  the  board  Sj*j;i;!~**' 
of  supervisors :  First,  To  record,  in  a  book  to  be  provided  for 
that   purpose,  all   the  proceedings  of   the  board :   Second,  To 
make  regular  entries  of  all  their  resolutions  and  decisions  in  all 
questions  concerning  the  raising  of  money :     Third,  To  record 

Digitized  by  VjOOQ IC 


8  to  COUNTIES  AND  COUNTY  OFFICERS.      [Ch.  42. 

the  vote  of  each  supervisor  on  any  question  submitted  to  the 
board,  if  required  by  any  member:  Fourth,  To  sign  all  orders 
issued  by  the  board  for  the  payment  of  money,  and  to  re- 
cord, in  a  book  provided  for  that  purpose,  the  reports  of  the 
county  treasurer,  of  the  receipts  and  disbursements  of  the  county: 
Fifth,  To  preserve  and  file  all  accounts  acted  upon  by  the  board 
with  their  action  thereon,  and  he  shall  perform  such  special  du- 
ties as  are  required  of  him  by  law. 
]^oL^gM?ou^  Sec.  33.  It  shall  be  the  duty  of  such  clerk  to  designate,  upon 
every  account  which  shall  be  audited  and  allowed  by  the  board, 
the  amount  so  allowed,  and  he  shall  also  deliver  to  any  person 
who  may  demand  it,  a  certified  copy  of  any  record  in  his  office, 
or  any  account  on  file  therein,  on  receiving  from  such  person  ten 
cents  for  every  folio  contained  in  such  copy, 
SMpectiBg  or-  Sbc.  34.  Such  clcrk  shall  not  sign  or  issue  any  county  order, 
except  upon  a  recorded  vote  or  resolution  of  the  board  of  super- 
visors authorizing  the  same,  and  every  such  order  shall  be  num- 
bered, and  the  date,  amount  and  number  of  the  same,  and  the 
name  of  the  person  to  whom  it  is  issued,  shall  be  entered  in  a 
book  kept  by  him  in  his  office  for  that  purpose. 
a«rk  to  transmit  Sec.  35.  The  Said  clerk  of  each  county  shall,  as  often  as  ft 
2d'uS?<lIriS%£  ^^^  township  shall  be  organized  in  his  county,  or  the  boundaries 
Ihijr***^''*  of  any  town  therein  shall  be  altered,  and  immediately  thereafter 
make  out  and  transmit  to  the  secretary  of  State  [Territory,] 
a  certified  statement  of  the  names  and  boundaries  so  organized, 
and  of  the  boundaries  of  any  township,  the  boundaries  of  which 
shall  have  been  altered. 
omMaMtion  of  Sec.  36.  Such  clcrk  shall  receive  a  reasonable  compensation 
for  such  services  as  he  may  perform  as  clerk  of  the  board,  where 
no  specific  fees  are  allowed  therefor,  the  same  to  be  filed  by  the 
board  and  paid  by  the  county. 

PROBATE  JUDGE. 

pro>»atejQdge,  Sec.  37.  Thcrc  shall  be  elected  in  each  county  a  probate 

i^^ww^^SL-  J^^8^»  ^^'^^  ®^*^^  ^^^^  ^^^  office  for  two  years,  and  who  shall,  be- 
•"'•  fore  he  enters  upon  the  duties  of  his  office,  execute  to  the  Terri- 

tory of  Kansas  a  bond,  in  the  penal  sum  of  three  thousand  dol- 
lars, with  two  or  more  sufficient  securities,  to  be  approved  by 
the  county  treasurer  and  filed  in  his  office,  conditioned  for  the 
faithful  performance  of  the  duties  required  of  him  by  law,  and 
for  the  faithful  application  and  payment  of  all  moneys  and 
effects  that  may  come  into  his  hands  in  the  execution  of  the  duties 
of  his  office,  ^  , 
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Seo.  88.  The  probate  judge  shall  keep  a  record  of  all  probate  J«*/;/«  ^^^ 
business  done  by  or  before  him,  which  record  shall  be  open  to  the  ^"•*»•••• 
inspection  of  all  persons  without  charge,  and  he  shall  receive 
such  fees  as  are  by  law  allowed  him  for  probate  business,  and  JJ^pUitfoJ!^ 
8U(h  compensation,  as  judge  of  the  probate  court,  as  may  be 
allowed  by  the  board  of  supervisors,  which  shall  be  paid  by  the 
county. 

roUNTT  CLERK. 

Sec.  39.  A  county  clerk  shall  be  elected  in  each  county  of  SSJYwJ'JIiw. 
this  Territory,  for  the  term  of  two  years,  and  he  shall,  before  he  »? flu?if/te2L 
enters  upon  the  duties  of  his  office,  execute  to  and  file  with  the  ^'^' 
treasurer  of  the  county  a  bond  with  two  or  more  securities,  in 
the  penal  sum  of  not  less  than  two  thousand  dollars,  to  be  fixed 
and  approved  by  the  treasurer,  with  conditions,  in  substance  as 

follows,  to  wit:    * 'Whereas,  the  above  bounden,  ,  was 

elected  to  the  office  of  county  clerk  of  the  county  of  ,  on 

the day   of  ;   now,  therefore,  if  the  said 

•hall  faithfully  perform  all  the  duties  of  his  said  office,  and  shall 
pay  over  all  moneys  that  may  come  into  this  hands  as  such  clerk, 
as  required  by  law,  and  shall  deliver  to  his  successor  in  office  all 
the  books,  records,  papers  and  other  things  belonging  to  his  said 
office,  then  the  above  obligation  to  be  void ;  otherwise,  to  be  and 
remain  in  full  force. 


Sec.  40.  The  county  clerk  shall  be  ex  officio  clerk  of  the  gJsJ  of'aJJlr 

sort  an 
trlot  ai 
oovrU. 


distriot  court  in  and  for  his  county,  clerk  of  the  probate  court,  toi?t?adprobiu^ 


and  clerk  of  the  board  of  supervisors. 

Sec.  41.  Every  such  clerk  shall  appoint  a  deputy,  in  writing,  ^SSSi  Vn^^tT 
under  his  hand,  and  shall  file  such  appointment  in  his  office,  and  pofnSwt^^Siir 
such  deputy,  in  case  of  the  absence  or  disability  of  such  clerk,  or 
in  case  of  a  vacancy  in  his  office,  shall  perform  all  the  duties  of 
such  clerk  during  such  absence,  or  until  such  vacancy  shall  be 
filled.    Every  such  clerk  may  appoint  other  deputies,  and  his  JiJ'JiinS;*;^.'* 
sureties  shall  be  responsible  under  his  official  bond  for  the  acts  of  -*«p^""- 
all  such  deputies. 

Sec.  42.  If  a  vacancy  in  the  office  of  county  clerk  should  M^5'il£j\5l 
occur  by  death,  resignation  or  otherwise,  the  county  board  of  cordlnrtJuJT 
supervisors  shall  appoint  some  suitable  person  to  fill  such  vacancy 
ftntil  a  successor  shall  be  elected  according  to  law. 

Sec.  43.  The  county  clerk  shall  keep  his  office  at  the  county  JUt'^itiT"*^ 
seat,  shall  attend  the  sessions  of  the  district  court,  the  probate 
court  and  county  board  of  supervisors,  either  in  person  or  by 
deputy ;  keep  the  seals,  records  and!  papers  of  said  courts  and 
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board  of  supervisors,  and  keep  the  records  and  proceedings  of 
each  of  those  courts  and  boards  of  supervisors  in  separate  sets  of 
books,  as  required  by  law,  under  the  direction  of  the  judge  of 
those  courts  and  board  of  supervisors,  respectively. 

REGISTER   OF   DEEDS. 

Sec.  44.  A  register  of  deeds  shall  be  elected  in  each  county 
for  the  term  of  two  years,  and  who  shall,  before  he  enters  upon 
the  duties  of  his  oiEce,  execute  to  the  Territory  of  Kansas,  and 
file  with  the  treasurer  of  his  county,  a  bond  in  the  penal  sum  of 
two  thousand  dollars,  with  two  or  more  suflScient  securities,  to  be 
approved  by  such  treasurer,  with  a  condition  that  he  will  faithfully, 
correctly  and  impartially  perform  all  the  duties  of  his  said  ofiice, 
and  shall  deliver  to  his  successor  in  ofiSce  all  books,  records,  maps, 
deeds,  mortgages,  papers  and  things  belonging  to  his  office,  then 
the  said  obligation  to  be  void  ',  otherwise,  to  be  and  remain  in 
full  force  and  effect. 

Se'j.  45.  The  regit ter  of  deeds  shall  appoint  a  deputy,  who 
shall  hold  his  office  during  the  pleasure  of  tho  register ;  such 
appointment  shall  be  in  writing,  filed  and  recorded  in  the  office 
of  such  register,  and  the  register  so  appointing  him,  and  his 
securities,  shall  be  responsible  for  the  faithful  performance  of  his 
duties  by  such  deputy. 

Sec.  46.  In  case  of  a  vaCiancy  in  the  office  of  register  of  deeds^ 
or  his  absence  or  inability  to  perform  the  duties  of  his  office,  such 
deputy  shall  perform  the  duties  of  such  register  during  the  con- 
tinuance of  such  vacancy,  absence  or  inability. 

Sec.  47.  The  register  oC  deeds  shall  have  the  custody  of  and 
safely  keep  and  preserve  all  the  Looks,  records,  deeds,  maps  and 
papqrs  deposited  or  kept  in  his  office  ;  he  shall,  also,  record  or 
cause  to  be  recorded,  in  a  plain  and  distinct  handwriting,  in 
suitable  books,,  to  be  provided  and  kept  in  his  office,  "all  deeds, 
mortgages,  maps,  instruments  and  writings,  authorized  by  law  to 
be  recorded  in  his  office  and  left  with  him  for  that  purpose,  and 
shall  perform  all  otlier  duties  required  of  him  by  law.  • 

Sec.  48.  Every  register  shall  keep  a  general  index,  direct  and 
inverted,  in  his  office.  The  general  index  direct  shall  bo  divided 
into  seven  columns,  with  heads  to  the  respective  columns,  as 
follows,  to  Avit : 


Timeofre-'NamPB    of' Namna  of  ! Nature    of  YP^-f^P^/^^L      ,, 
ccptioii.       grantors,    grantee,     jinstrument  J'Jj.^'^^^^ 


Digilized  by ' 


Descript'n 
of  tract. 


Google 
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He  shall  mako  correct  entries  in  sucli  general  index  of  every  in- 
strument recorded,  concerning  or  affecting  real  estate,  under  the 
appropriate  headings,  entering  the  names  of  the  grantors  in  an 
alphabetical  form.  The  general  index  inverted  shall  be  divided 
into  seven  columns,  as  follows,  to  wit: 


848 


Time  of  re-Name    of  Name    of 


eeptioD. 


grantee.     :  grantor. 


Nature  of 
instrument 


Vol.  ^  page 
where    re 
corded. 


Remarks 


Deecript'n 
of  tract. 


He  shall  make  in  such  general  index  correct  entries  of  every  in- 
strument required  by  law  to  be  entered  in  the  general  index 
direct,  entering  the  names  of  the  grantees  in  alphabetical  order, 
and  whenever  any  mortgage,  bond  or  other  instrument  has  been 
released  or  discharged  from  record,  whether  by  a  written  release 
upon  the  margin  of  the  record  or  by  recording  a  deed  of  release, 
the  register  shall  immediately  note,  in  both  general  indexes,  under 
the  column  headed  remarks  and  opposite  the  appropriate  entry, 
that  such  instrument  has  been  satisfied. 

Sec.  49.  He  shall,  also,  keep  a  receiving  book,  each  page  of 'Jo™  tt  wmw. 
which  shall  be  divided  into  five  columns,  as  follows,  to  wit : 


lug  book. 


Time  of  re- 
ception. 


Same  of  grantor.  Name  of  grantee. 


To  whom  de- 
livered. 


Fees  received. 


Whenever  any  instrument  has  been  received  by  him  for  record, 

he  shall  immediately  indorse  upon  such  instrument  his  certificate 

noting  the  day,  hour  and  minute  of  its  reception,  the  volume  and 

page  where  recorded,  and  the  fees  received  for  recording  the 

same,  and  the  date  of  record  of  such  instrument  shall  bo  from 

the  date  of  filing.     Whenever  any  instrument  has  been  filed  as 

aforesaid,  the  register  shall  immediately  make  an  entry  of  the 

same  in  his  receiving  book,  under  the  appropriate  heading,  with 

the  amount  paid  as  fee  for  recording  the  same ;  and,  after  such  lueord  AOirmj. 

instrument  has  been  recorded,  he  shaH  deliver  it  to  the  person 

suthoFysed  to  receive  the  same,  writing  the  name  of  the  person  to 

whom  it  is  delivered  in  the  appropriate  column. 

Sec.  50.  He  shall  also  keep  a  large,  well  bound  book,  in  which  ^^  •<  !&'»*■•« 

r  O    »  »  towiu  Aad  tU1»- 

shall  be  platted  all  maps  of  towns,  villages  or  additions  to  the  «••• 
same,  within  his  county,  together  with  the  description,  acknowl- 
edgment or  other  writing  thereon.     He  shall  keep  an  inde^to  uut^ 
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such  book  of  plats,  which  index  shall  contain  the  names  of  the 
proprietor  or  proprietors  of  such  town,  village  or  addition,  and 
the  name  of  the  town,  village  or  addition.     No  register  of  deeds 
shall  be  bound  to  perform  any  of  the  duties  required  to  be  per- 
formed by  this  act,  for  which  a  fee  is  allowed,  unless  such  fee 
has  been  paid  or  tendered. 
IS^i^iSSta?^'      S^c*  ^1*  ^®  shall  also  keep  an  index  to  each  volume  of  records 
kept  in  his  office,  showing  on  one  page  the  names  of  the  grantors, 
in  alphabetical  order,  and,  on  the  other  page,  the  names  of  the 
grantees,  in  alphabetical  order. 
SS?i**aSP*Jti'      Sec.  52.  Copies  of  all  papers  filed  in  the  office  of  the  register 
Smt&^  ^"^  of  deeds,  and  transcripts  from  the  books  of  records  kept  therein^ 
certified  by  him  under  the  seal  of  his  office,  shall  be  prima  facie 
evidence  in  all  cases. 

COUNTY  ATTORNEY. 

S*rm*fwfJSSZi  Sec.  53.  A  county  attorney  shall  be  elected  in  each  county 
'LwIIiVHi*"*  org^^ized  for  judicial  purposes,  who  shall  hold  his  office  for  the 
term  of  two  years,  who  shall,  before  he  enters  upon  the  duties  of 
his  office,  execute  a  bond,  to  the  county  clerk  of  his  county,  in 
the  penal  sum  of  one  thousand  dollars,  with  two  or  more  sufficient 
securities,  to  be  approved  by  the  clerk  of  said  board,  which  bond 
shall  be  conditioned  for  the  faithful  performance  of  his  duties  as 
such  officer,  and  that  he  will  pay  over  to  the  county  treasurer,  in 
the  manner  prescribed  by  law,  all  moneys  which  shall  come  into 
his  hands  by  virtue  of  his  office  ;  and  he  shall  deposit  such  bond 
in  the  office  of  the  county  clerk. 

in  the  several  courts  of  their  respective  counties,  and  prosecute  or 
defend,  on  behalf  of  the  people,  all  suits,  applications  or  motions, 
civil  or  criminal,  arising  under  the  laws  of  this  Territory,  in 
which  the  Territory,  or  their  respective  county,  is  a  party  or  in- 
terested. 
te"wi4tu"2r      ^®^'  ^^*  ^^^^  county  attorney  shall,  when  requested  by  any 
T«rito»y-.vh«a.  magistrate  of  his  county,  appear  on  behalf  of  the  Territory  before 
any  such  magistrate  other  than  those  exercising  the  police  juris- 
^ction  of  incorporated  cities  and  villages,  and  prosecute  all 
complaints  made  in  behalf  of  the  Territory,  except  for  common 
assault  and  battery,  of  which  such  magistrate  shall  have  exclusive 
jurisdiction ;  and,  upon  the  like  request,  shall  appear  before  such 
shtti  Mnd"«^    magistrate  and  conduct  any  criminal  examination  which  may  be 
iVpJS'foT  conn-  had  before  such  magistrate,  and  shall  also  prosecute  and  defend 
%7b«iTiiefttes.  ^Y\  civil  suits  before  such  magistrate  in  which  the  county  is  a 
party  or  interested.  ^         j 
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Sec.  56.  The  county  attorney  shall,  without  fee  or  reward,  2,«Jt*Pi;iS *• 
give  opinions  and  give  advice  to  the  county  board  of  supervisors  ***^'»''  '«*•• 
and  other  civil  officers  of  their  respective  counties,  when  requested 
by  such  board  or  officers,  upon  all  matters  in  which  the  county  is 
interested,  or  relating  to  the  duties  of  such  board  or  officers,  in 
which  the  Territory  or  county  may  have  an  interest. 

Sec.  57.  The  county  attorneys  shall  severally  receive  such  co»»»»»m«»- 
•compensation  for  their  services  as  the  board  of  supervisors  of  the 
proper  county  shall  allow. 

Sec.  58.  No  county  attorney  shall  receive  any  fee  or  reward  Tturiay?*^''^ 
from  or  on  behalf  of  any  prosecutor  or  other  individuals,  except 
such  as  arc  allowed  by  law  for  services  in  any  prosecution  or  bu- 
siness to  which  it  shall  be  his  official  duty  to  attend,  nor  be  con- 
cerned as  attorney  or  counsel  for  cither  party,  other  than  the 
TciTitory  or  county,  in  any  civil  action  depending  upon  the  same 
state  of  facts  upon  which  any  criminal  prosecution,  commenced 
but  undetermined,  shall  depend,  nor  shall  any  county  attorney, 
while  in  office,  be  eligible  to  or  hold  any  judicial  office  whatso- 
ever. 

Sec.  59.  The  county  attorney  may  appoint  a  deputy,  who  shall  «»y»pp«itt**«p- 
perf orm  all  the  duties  of  such  county  attorney  during  his  absence 
or  sickness. 

Sec.  60.  In  the  absence,  sicknesb  or  disability  of  the  county  JJJ«  *5ad*Je*t- 
'  attorney  and  his  deputy,  any  court,  before  whom  it  is  his  duty  to  If^J'^JJoiX'* 
appear  and  in  which  there  may  be  business  for  him,  may  appoint 
an  attorney,  to  act  as  county  attorney,  by  an  order  to  be  entered 
upon  the  minutes  of  the  court. 

Sec  G1.  It  shall  be  the  duty  of  the  county  attorney,  when-  J^J/J'J  *'****••'• 
ever  he  shall  receive  any  money  in  his  official  capacity,  to  give 
the  person,  paying  the  same,  duplicate  receipts,  one  of  which 
shall  be  filed  by  such  person  with  the  county  treasurer. 

Sec.  62.  Whenever  required,  by  the  grand  jury  of  any  court  ^JJiJi^*^"'' 
sitting  within  his  county,  it  shall  be  the  duty  of  the  county  at- 
torney to  attend  them,  for  the  purpose  of  examining  witnesses 
in  their  presence,  or  of  giving  them  advice  in  any  legal  matter, 
and  to  issue  subpoenas  and  other  processes  to  bring  ilj)  witnesses 
and  draw  bills  of  indictment. 

Sec  63.  It  shall  be  the  duty  of  each  county  attorney,  upon  mmi  prosecute 
information  being  given  him  that  any  person  has  violated  any  of  •i««ttouuw. 
the  provisions  of  the  election  laws,  or  license  laws,  to  adopt 
effectual  measures  for  the  conviction  of  such  person. 
Sec  64.  The  several  county  attorneys  are  hereby  authorized  JS2  *"*• 
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Shnitt. 

Term  two  ytart. 
Bond  approTed  by 
pz«b»t«  jndce  and 
torxTxij  eUtm. 


Ko  aTUNty  te  b« 
▼orihlftSf  than 
$2,000, 


Condition  and 
form  of  bond. 


Appolatment  of 
under  iheriC 


In  ctM  of  a  Ta- 
rancj. 


Miafeaaanct  of 
deputy. 


to  issue  subpoeniis,  to  be  attested  l>y  the  clerk  of  the  court,  to 
compel  the  attemlancc  of  witnesfcs  Lcfore  a  grand  jury  of  said 
court,  or  in  any  criminal  action  to  be  tried  iu  said  court. 

Sbc.  65.  A  shoriff  shall  be  elccte^l,  in  each  county  organized 
for  judicial  pur|'0sea,  for  the  term  of  two  ycurs,  and  who  shall, 
before  he  enters  upon  the  duties  of  his  ofiice,  execute,  to  this 
Territory,  a  bond,  with  at  least  three  sufficient  securities,  in  such 
penal  sum,  not  less  uiaii  three  tliovusund  dolhirs  nor  more  than 
twenty  thousand  dollars,  as  the  judge  of  the  probate  court  and 
county  clerk  shall  specify  and  approve  ;  said  bond,  when  thus  ap- 
proved, to  be  filed  in  the  o^co  of  said  dcrk,  and  no  person  shall 
be  received  as  a  surety  who  is  not  worth  at  least  two  thousand 
dollars  over  and  above  all  just  debts. 

Sec.  66.  The  condition  of  such  bond  shall  be,  in  substance,  aa 

follows  :  ** Whereas,  the  above  bounden, ,  was  elected 

to  the  office  of  sheriff  of  the  county  of ,  on  the day 

of ;  now  the  condition  of  this  obligation  is  such  that  if 

the  said shall,  well  and  faithfully,  in  all  things, 

perform  and  execute  the  duties  of  the  office  of  sheriff  of  the  said 

county  of  ,  during  his  continuance  in  office,  by  virtue ,  of 

the  said  election,  without  fraud,  deceit  or  oppression,  and  shall 
pay  over  all  moneys  that  may  come  into  his  hands  as  such  sheriff, 
and  shall  deliver  to  his  successor  all  writs,  papers  and  other 
things  pertaining  to  his  ouice,  which  may  be  so  required  by  law, 
then  the  above  obligation  shall  be  void,  otherwise  to  be  and  re- 
main in  full  force  and  effect.'' 

Sec.  67.  The  sheriff  of  each  county  shall,  as  soon  as  may  be 
after  entering  upon  the  duties  of  his  office,  appoint  some  proper 
person,  under  the  sheriff  of  said  county,  who  shall  also  be  a 
general  deputy,  to  hold,  during  the  pleasure  of  the  sheriff ;  and 
as  often  as  a  vacancy  shall  occur  in  the  office  of  such  under 
sheriff,  or  he  become  incapable  of  executing  the  same,  another 
shall,  in  like  manner,  be  appointed  in  his  place. 

Seo.  68.  Whenever  a  vacancy  occurs  in  the  office  of  sheriff 
of  any  county,  the  under  sheriff  of  such  county  shall,  in  all 
things,  execute  the  office  of  sheriff  until  a  sheriff  shall  be  elected 
and  qualified,  and  any  default  or  misfeasance  in  office  of  such 
under  sheriff,  in  the  mean  time  as  well  as  before  such  vacancy, 
shall  be  deemed  to  be  a  breach  of  the  condition  of  the  bond 
given  by  the  sheriff  who  appointed  him,  and  also  a  breach  of  the 
condition  of  the  bond  executed  by  such  under  sheriff,  to  the 
sheriff  by  whom  he  was  appointed. 
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Sec.  69.  Each  sheriff  may  appoint  such  and  so  many  deputies  May  appoiat 
as  he  may  think  proper,  for  whose  oflScial  acts,  and  those  of  his  ^'oSSSu^fo/Siir 
under  sheriffs,  he  shall  be  responsible,  and  may  revoke  such  ap-  **"• 
pointment  at  his  pleasure,  and  persons  may  also  be  deputed  by 
such  sheriff  or  under  sheriff,  in  writing,  to  do  particular  acts,  and 
the  sheriff  and  his  sureties  shall  be  responsible,  in  his  oflScial 
bond,  for  the  default  or  misconduct  of  his  under  sheriff  and  dep- 
uties. 

Seo.  70.   Every  appointment  of   an  under  sheriff,   or  of   a  Appointment  wd 

revooation  ol  uu- 

deputy  sheriff,  and  every  revocation  of  such  appointment,  shall  ^ViJ?;'*^^*^*" 
be  in  writing,  under  the  hand  of  the  sheriff,  and  shall  be  filed  in 
the  office  of  the  clerk  of  the  probate  court  of  the  county,  but 
this  section  shall  not  extend  to  any  person  who  may  be  deputized 
by  any  sheriff  or  under  sheriff  to  a  particular  act  only. 

Seo.  71.  The  sheriff  shall  have  the  charge  and  custody  of  the  sherurhM  eurc* 

,  •'  of  Jailt  ukd  prl- 

jails  of  his  county,  and  of  tlio  prisoners  in  the  same,  and  shall  bo»«"' 
keep  them  himself  or  by  his  deputy  or^ailor,  for  whose  acts  he 
and  his  sureties  shall  be  liable. 

Sec.  72.  The  sheriff,  in  person  or  by  his  undsr  sheriff  or  dep-  8h»u«erTepr»- 

1     11  1  1-  1  11  ceBsand  attend 

utics,  shall  serve   and  execute,  according  to  law,  all  processes,  «<>«*• 
writs,  precepts  and  orders  issued  or  made  by  lawful   authority 
and  to  him  directed,  and  shall  attend  upon  the  several  courts  of 
record  held  in  his  county. 

Sec.  73.  It  shall  be  the  duty  of  the  sheriffs  and  of  their  under  Keepth«peM«, 

^  luppreuriottand 

sheriffs  and  deputies  to  keep  and  preserve  the  peace  in  their  "***"•• 
respective  counties,  and  to  quiet  and  suppress  all  affrays,  riots, 
mobs,  unlawful  assemblies  and  insurrections,  for  which  purpose, 
and  for  the  service  of  process  in  civil  or  criminal  cases,  and  in 
apprehending  or  securing  any  person  for  felony  or  breach  of  the 
peace,  they,  and  every  coroner  and  constable,  may  call  to  their 
aid  such  person  or  power  of  their  county  as  they  may  deem  nec- 
essary. 

Sec  74.  Whenever  a  new  sheriff  shall  be  elected  and  shall  d?"17a5^AJ.^ 
have  [been]  qualified,  as  required  bylaw,  the  former  sheriff  shall,  5«^ifl5!  ^^^ 
upon  demand,  deliver  to  him  the  jail  and  other  property  of  the 
county,  and  all  prisoners  in  such  jail,  and  all  writs,  processes,  or- 
ders and  other,  papers  belonging  to  such  office  and  in  his  posses- 
sion, or  that  of  his  under  sheriff  or  deputies,  except  as  provided 
in  the  next  succeeding  section,  and,  upon  delivery  thereof,  such 
new  sheriff  shall  executo  to  the  former  sheriff  a  receipt  therefor. 

Sec.  75.  Sheriffs,  under  sheriffs  and  deputies,  may  execute  and  JJ?J,"Si'^oSSl 
return  all  such  writs  and  processes  as  shall  be  in  their  hands  at  t^e  p*'**^^^^  ••'^•*- 
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expiration  of  their  olEce,  or  at  the  time  of  their  removal  from 
office,  which  they  shall  have  begun  to  execute  by  service,  levy  or 
the  collection  of  money  thereon. 

StjiwibuJoi*''       Sec.  76.  Any  default  or  misconduct  in  office  of  any  deputy 
oputj  or  jailor,  gjjgj.ig' qj.  jailor,  after  the  death,  resignation  or  removal  of  any 
sheriff,  by  whom  he  was  appointed,  shall  be  adjudged  a  breach  of 
the  bond  of  such  sheriff. 

£iJSt^itorf'\n"l?y      Sec.  77.  Any  action  for  default  or  misconduct  of  any  sheriff, 
proMovte .      ^.^  under  sheriff,  jailor  or  any  of  his  deputies,  may  be  prosecuted 
against  the  executors  or  administrators  of  such  sheriff. 

SSff'hJw^w/vcd  Sec.  78.  Every  paper  required  by  law  to  be  served  on  the 
sheriff,  may  be  served  on  him  in  person,  or  left  at  his  office  dur- 
ing business  hours. 

adriJcM'StorneJ  Sec.  79.  No  shcriff,  undcr  sheriff  or  deputy,  shall  appear  or 
advise  as  attorney  or  counsellor,  in  any  case  in  any  court. 

oiSrwor  B^ieet.  Sec.  80.  Whenever  any  sheriff  shall  neglect  to  make  due  return 
of  any  writ  or  process  delivered  to  him  to  be  executed,  or  shall 
be  guilty  of  any  default  or  misconduct  in  relation  thereto,  he 

Fine  not  to  u-     shall  be  liable  to  fine  or  attachment,  or  both  at  the  discretion  of 

SoumI'  **  the  court,  subject  to  appeal ;  such  fine,  however,  not  to  exceed 
two  hundred  dollars,  and,  also,  an  action  for  damages  to  the  party 
aggrieved. 

SSt«r'?«rthir      Sec.  81.  No  sheriff  shall,  directly  or  indirectly,  ask,  demand  or 

H«5tJ.^^  ^*'''  receive,  for  any  service  or  acts,  to  be  by  him  performed  in  the 
discharge  of  any  of  his  official  duties,  any  greater  fees  than  are 
allowed  by  law,  on  pain  of  forfeiting  treble  damages  to  the  party 
aggreived,  and  on  being  fined  in  a  sum  not  less  than  twenty-five 
dollars,  and  not  more  than  two  hundred  dollars. 


coroner. 

Tim'woyMrf.       Seo.  82.  A  corouor  shall  be  elected  in  each  county  for  the 

2?iiJr«jVpJ?oTJd  term  of  two  years,  who  shall,  before  he  enters  upon  the  duties  of 

■uwr.       *      his  office,  give  bonds  to  this  Terrritory  in  such  penal  sum,  not 

less  than  five  hundred  and  not  more  than  five  thousand  dollars, 

with  sufficient  sureties,  not  less  than  two,  as  the  county  treasurer 

shall  direct  and  approve,  the  condition  of  which  bond  shall  be  in 

substance  the  same  as  that  given  by  the  sheriff,  such  bond  to  be 

filed  with  the  clerk  of  the  proper  county. 

When  ooroner  i«       gfic.  83.  Whou  thcre  shall  be  no  sheriff  in  the  county,  or^ja- 

nized  for  judicial  purposes,  it  shall  be  the  duty  of  the  coroner 

to  exercise  all  the  powers  and  duties  of  the  sheriff  of  his  county, 

until  a  sheriff  shall  be  elected  and  qualified,  and  when  the  sheriff, 

£or  any  cause^  shall  be  committed  to  the  jail  of  his  coun^,  the 
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coroner  shall  be  keeper  thereof  durincj  the  time  the  sheriff  shall  ooron«  »o  haTe 

A  "  castodT  wb«n 

remain  a  prisoner  therein.  »heriffimpri.oned 

Sec.  84.  Every  coroner  shall  serve  and  execute  process  of  peJlwheTAtriff 
every  kind,  and  perform  all  other  duties  of  the  sheriff,  when  the  *p*'*^- 
sheriff  shall  be  a  party  to  the  case,  or  whenever  affidavit  shall  be 
made  and  filed  as  provided  in  the  succeeding  section,  and  in  all 
such  cases  he  shall  exercise  the  same  powers,  and  proceed  in  the 
same  manner  as  prescribed  for  the  sheriff  in  the  performance  of 
similar  duties. 

Sec.  85.  Whenever   any  party,   his  agent  or   attorney  shall  ^p^^^^^^Jp]***^* 
make  and  file  with  the  clerk  of  the  proper  court,  an  affidavit  stat-  d^^iTntoJeuw 
ing  that  he  believes  the  sheriff  of  such  county  will  not,  by  reason  mSt^oi.^^""*' 
of  either  partiality,  prejudice,  consanguinity  or  interest,  faithfully 
perform  his  duties  in  any  suit  commenced  or  about  to  be  com- 
menced in  said  court,  the  clerk  shall  direct  the  original  or  other 
process  in  such  suit  to  the  coroner,  who  shall  execute  the  same, 
in  like  manner  as  the  sheriff  might  or  ought  to  have  done. 

Sec.  86.  The  coroner  shall  hold  an  inquest  upon  the  dead  i^JJeff,!**^" 
bodies  of  such  persons  only  as  are  supposed  to  have  died  by  un- 
lawful means.  Where  he  has  notice  of  the  dead  body  of  a  person, 
supposed  to  have  died  by  unlawful  means,  found  or  being  in  his 
county,  he  is  required  to  issue  his  warrant  to  a  constable  of  his 
county,  requiring  him  to  summons  forthwith  six  lawful  men  of 
the  county  to  appear  before  the  coroner,  at  a  time  and  place  named 
in  the  warrant. 

Warrant, 

Sec.  87.  The  warrant  may  be  in  substance  as  follows :     *'Ter-  J^J™*,SaiV 

ritory  of  Kansas, county,  to  any  constable  of  said  county.  ■"^'*^*''*"- 

In  the  name  of  the  Territory  of  Kansas,  you  are  hereby  required 
to  summon,  forthwith,  six  lawful  men  of  your  county,  to  appear 
before  me,  at,  (name  the  place)  on,  (name  the  day  and  hour,  or 
say  forthwith,)  then  and  there  to  hold  an  inquest  upon  the  dead 

body  of there  lying,  by  what  means  he  died.     Witness  my 

hand  this day  of ,  A.  D.  18 — .  Signed  A.  B. ,  Cor- 
oner, of county." 

Services, 

Sec.  88.  The  constable  shall  execute  the  warrant  and  make  ?:?,V5?ill 
return  thereof  at  the  time  and  place  therein  named. 

Jurors, 


eats  warrant  of 
coroner. 


Sec.  89.  If  any  juror  fails  to  appear,  the  coroner  shall  cause  Jjy 
the  proper  number  to  be  summoned  or  returned  from  the  by- 
standers immediately,  and  proceed  to  empannel  them  and  *4^iA7^^T^ 
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oftthofjitton.  ister  the  following  oath  in  substance.  Oath. — '^You  do  solemnly 
swear  (or  aflSrni)  that  you  will  diligently  inquire  and  true  pre- 
sentment make,  when,  how  and  by  what  means  the  person  whose 
body  lies  here  dead  came  to  his  death,  according  to  your  knowl- 
edge and  the  evidence  given  you,  so  help  you  God." 

Subpcena. 

£!Luf fMt  Itua-      ^^^-  ^^*  ^^®  coroner  may  issue  subpoenas  within  his  county 

4uiM.*o.  {qj.  witnesses  returnable  forthwith,  or  at  such  time  and  place  as        / 

he  shall  therein  direct,  and  witnesses  shall  be  allowed  the  same 
fees  as  in  cases  before  a  justice  of  the  peace,  and  the  coroner  has 
the  same  authority  to  enforce  the  attendance  of  witnesses,  and  to 
punish  them  and  jurors  for  contempt  in  disobeying  his  process  as 
a  justice  of  the  peace  has  when  his  process  issues  in  behalf  of  the 
Territory. 

Jfiinesses    Oath. 

OfttkoftritneM.  Sec.  91.  An  Oath  shall  be  administered  to  the  witnesses  in 
substance  as  follows :  '^You  do  solemnly  swear  that  the  testimony 
which  you  shall  give  to  this  inquest,  concerning  the  death  of  the 
person  here  lying  dead,  shall  be  the  truth,  the  whole  truth  and 
nothing  but  the  truth,  so  help  you  God."  ( 

Testimony. 

uTwrTtiS^  wd*        ^^^'"  ^^'  ^^^  testimony  shall  be  reduced  to  writing,  under  the 

•abscribed.         coroncr's  order,  and  subscribed  by  the  witnesses. 

Verdict, 

Mtounw?™*"*  ^^^-  ^^^-  The  jurors,  having  inspected  the  body,  heard  the  tes- 
j^pJi'ind^St?'  timony  and  made  all  needful  inquiries,  shall  return  to  the  coro- 
ner their  inquisition*  in  writing  under  their  hands  in  substance  as 
follows,  and  stating  the  matters  in  the  following  form  suggested 
as  far  as  found  :  '^Territory  of  Kansas, county.  An  inqui- 
sition holden  at ,  in county,  on  the day  of  \ 

,  A.  D.  18 — ,  before  me •. — ,  coroner  of  said  county, 

upon  the  body  of ,  or  a  person  unknown  there,  lying  dead,         >- 

by  the  jurors  whose  names  are  hereto  subscribed,  the  said  jurors 
upon  their  oaths  do  say,  (here  state  when,  how,  by  what  person, 
means,  weapon  or  accident  he  came  to  his  death,  and  whether 
feloniously.)  In  testimony  whereof ,  the  said  jurors  have  here- 
unto set  their  hands,  the  day  and  year  aforesaid,"  (which  shall  be 
attested  by  the  coroner. ) 

Same  Secret, 
Sec.  94.  If  the  inquisition  find  a  crime  has  been  committed  on 
the  deceased,  and  name  the  person  whom  the  jury  believes  has 
committed  it,  the  inquest  shall  not  be  made  public  until  after  the 
arrest  directed  in  the  next  section.  C^r\r\n\c> 
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n/2rresi. 
Sec  95.  If  the  person  charged  be  present,  the  coroner  may  Armt. 
order  his  an*est  by  an  officer  or  any  other  person  present,  and  shall 
then  make  a  warrant  requiring  the  officer  or  other  person  to  take 
him  before  a  justice  of  the  peace. 

Warrant, 


Sec  9G.  If  the  person  charged  be  not  present,  and  the  coro- 


Warraat  of  u* 
rest. 


ner  believe  he  can  be  taken,  the  coroner  may  issue  a  warrant  to 
the  sheriff  or  any  constable  of  the  county,  requiring  them  to  arrest 
the  person  and  take  him  before  a  justice  of  the  peace. 

iiamc. 

Sec  97.  The  warrant  of  a  coroner  in  the  above  cases,  shall  be  s*m«. 
of  equal  authority  with  that  of  a  justice  of  the  peace,  and  when 
the  person  charged  is  brought  before  the  justice,  he  shall  be  dealt 
with  as  a  person  held  under  a  complaint  in  the  usual  form. 
Same  stand  as  Complaint. 

Sec  98.  The  warrant  of  the  coroner  shall  recite  substantially  comiuiui. 
the  transactions.before  him  and  the  verdict  of  the  jury  of  inquest 
leading  to  the  arrest,  and  such  warrant  shall  be  a  sufficient  foun- 
dation for  the  proceeding  of  the  justice,  instead  of  a  complaint. 

Return. 

Seo.  99.  The  coroner  shall  then  return,  to  the  district  court,  coroawi  wtartt. 
the  inquisition,  the  written  evidence,  and  a  list  of  the  witnesses 
who  testify  material  matter. 

Burial  Expenses. 

Sec  100.  The  coroner  shall  cause  the  dead  body  of  a  deceased  5h«*i»«5^by'*'' 
person,  which  he  is  called  to  view,  to  be  delivered  to  his  friends,  '^'■*^- 
if  any  there  be ;  but,  if  not,  he  shall  cause  him  to  be  decently 
buried,  and  the  expense  to  be  paid  from  any  property  found  with 
the  body  ;  or,  if  there  be  none,  from  the  county  treasury,  by  cer- 
tifying an  account  of  the  expenses,  which,  being  presented  to  the 
county  board  of  supervisors,  shall  be  allowed  by  them,  if  deemed 
reasonable,  and  paid  as  other  claims  on  the  county. 
Justice  to  act  as  Coro?ier. 

Sec  101.  When  there  is  no  coroner,  and  in  case  of  his  ab-  2f2foiww.  ** 
sence  or  inability  to  act,  any  justice  of  the  peace,  of  the  same 
county,  is  authorized  to  perform  the  duties  of  coroner,  in  rela- 
tion to  dead  bodies,  and,  in  such  case,  he  may  cause  the  person 
charged  to  be  brought  before  himself,  by  his  warrant,  and  may 
proceed  with  him  as  a  justice  of  the  peace. 

Surgeon. 

Sbc  102.  In  the  above  inquisition  by  a  coroner,  whereite  or  ^j^ 
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swfwn  may  be    a  jurj  shall  deem  it  requisite,  he  may  summons  one  or  more  phy- 
puMiioa.'         sicians  or  surgeons,  to  make  a  scientific  examination,  and  may 
allow,  in  such  case,  a  reasonable  compensation,  subject  to  the  con- 
firmation of  the  county  board  of  supervisors. 


Tr«Miirer ; 

♦wo  TO»M. 

ndtobei 


TREASURER. 

Sec.  103.  A  county  treasurer  shall  be  elected  in  each  county, 


S^*Vi?bViJinty  for  the  term  of  two  years,  and  shall,  before  he  enters  upon  the 
*'  discharge  of  his  duties,  execute  to  the  county  board  of  supervis- 

ors of  his  county,  a  bond,  with  three  or  more  sufficient  sureties,  to 
be  approved  by  the  board,  and  in  such  penal  sum  as  they  shall 
direct,  which  bond,  with  the  approbation  of  the  board  endorsed 
thereon  by  their  clerk,  shall  be  filed  in  the  office  of  the  county 

Iil»t*d«k*"  ^'  clerk,  and  in  case  the  board  of  supervisors  shall  not  be  in  session 
in  time  for  any  county  treasurer  to  present  his  bond  for  their  ap- 
proval, as  above  specified,  or  he  shall  be  unable,  from  any  cause, 
to  present  his  bond  at  any  regular  meeting  of  the  board,  after 
due  notice  of  his  election,  then  it  may  be  lawful  for  such  treaa- 

wiwn  approved    uror  to  prcscut  his  bond  to  the  chairman  and  t^lerk  of  the  said 

efork.  board,  for  their  approval :  and  their  approval  endorsed  thereon 

shall  have  the  same  efl'ect  as  i£  done  by  the  board  of  supervisors  ; 
and,  in  sunh  cases,  where  the  board  shall  have  not  fixed  the  penal 
sum  of  such  bond,  it  shall  not  be  less  than  twice  the  amount  of 
all  moneys  directed  by  the  board  to  be  levied  in  the  county,  and 
to  be  paid  to  such  treasurer  during  the  year. 

^Ddition  of  Sec.  104.  The  condition  of  such  bond  shall  be,  in  substance,  as 

follows  :  "Whereas,  the  above  bounden, was  elected  to  the 

office  of  county  treasurer  of  the  county  of ,  on  the 

day  of ;  now,  therefore,  the  condition  of  this  obligation 

is  such  that  if  the  said and  his  deputy,  and  all  persons 

employed  in  his  olMce,  shall  faithfully  and  promptly  perform  the 

duties  of  said  office,  and  if  the  said and  his  deputies  shall 

pay,  according  to  law,  all  moneys  which  shall  come  to  his  hands, 
as  treasurer,  and  will  render  a  just  and  true  account  thereof, 
whenever  required  by  said  board  of  supervisors  or  by  any  provis- 
ion of  law,  and  shall  deliver  over  to  his  successor  in  office  or  to 
any  other  person  authorized  by  law  to  receive  the  same,  all 
moneys,  books,  papers  and  other  things,  appertaining  thereto  or 
belonging  to  his  said  office,  then  the  above  obligation  to  be  void; 
otherwise,  to  be  in  full  force  and  and  effect." 

Deputy,  ui  duty.      gfic.  105.  The  couuty  treasurer  may  appoint  a  deputy,  who,  in 

the  absence  of  the  treasurer  from  his  office  or  in  case  of  vacancy 

^_^  in  said  office,  for  any  disability  of  the  treasurer  to^perform  the 
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duties  of  his  office,  may  perform  all  the  duties  of  the  office  of 
treasurer,  until  such  vacancy  be  filled  or  such  disability  remored. 

Sec.  lOG.  In  case  the  office  of  county  treasurer  shall  become  when  oaee  t»- 

*^  cant,  board  maj 

vacant,  the  county  board  of  supervisors  may,  if,  in  their  opinion  »pp»*»*- 
the  interests  of  the  county  require  it^  appoint  a  suitable  person  to 
perform  the  duties  of  such  treasurer,  and  the  person  so  appoint- 
ed, upon  giving  bond  Tvith  the  like  sureties  and  conditions  as  that 
required  in  county  treasurer's  bonds,  and  in  such  sum  as  said 
board  shall  direct,  shall  be  invested  "with  all  the  duties  of  such 
treasurer,  until  such  vacancy  shall  be  filled  or  such  disability 
be  removed. 

Sec.  107.  No  person  holding  the  office  of  sherifiF,  judffe  of  pro-  who  sbaii  m%u 
bate,  county  attorney,  county  clerk,  nor  any  member  or  the  board 
of  supei'visors,  shall  hold  the  office  of  county  treasurer. 

Sec.  108.  It  shall  be  the  duty  of  the  county  treasurer  to  re-  dqi^  •!  tonaty 
ceive  all  moneys  belonging  to  the  county,  from  whatever  source 
they  may  be  derived,  and  all  other  moneys  which  are,  by  law,  di- 
rected to  be  paid  to  him.  All  money  received  by  him  for  the 
use  of  the  county,  shall  be  paid  out  by  him,  only  on  the  orders 
of  the  board  of  supervisors,  issued  according  to  law,  except  where 
special  provisions  for  the  payment  thereof  is  or  shall  be  other- 
wise made  by  law. 

Sec.  109.  The  said  treasurer  shall  keep  a  just  and  true  ac-  to  keep  aeMvnte 
count  of  the  receipts  and  expenditures  of  all  moneys  which  shall  «»«•». 
come  into  his  hands  by  virtue  of  his  office,  in  a  book  or  books  to 
be  kept  by  him  for  that  purpose,  which  books  shall  be  open  at  all 
times,  for  the  inspection  of  the  county  board  of  supervisors  or 
any  member  thereof  and  to  all  county  and  Territorial  officers,  and, 
at  the  annual  meeting  of  the  said  board  of  supervisors  or  at  such  M»k«  •rhibitwa 
other  time  as  they  may  direct,  he  shall  settle  with  them  his  ac- 
counts as  treasurer,  and  for  that  purpose  he  shall  exhibit  to  them 
all  his  books  and  accounts  and  all  vouchers  relating  to  the  same, 
to  be  audited  and  allowed. 

Sec.  110.  County  orders,  properly  attested,  shall  be  entitled  JJjSlS!*'*' 
to  a  preference  as  to  payment  according  to  the  order  of  time  in 
which  they  may  be  presented  to  the  county  treasurer,  but  where 
two  or  more  orders  are  presented  at  the  same  time,  precedence 
shall  be  given  to  the  order  oi  the  oldest  date ;  but  every  county 
treasurer  shall  receive  of  the  township  treasurers  all  county  orders  ^nlhrcm^ 
issued  in  said  county,  which  said  township  treasurers  may  pre- 
sent in  payment  of  county  taxes,  collected  by  any  such  township 
treasurer  in  his  township,  in  the  year  for  which  such  orders  are 
offered  in  payment. 
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1iTer«d  to  meow- 
tor. 


B«ok8,  p*p«rB  or      Sbc.  111.  UpoTi  the  resignation  or  removal  from  office  of  any 

«oa«jt  to  b«  de-  *  '-'  .  ^ 

county  treasurer,  all  the  books  and  papers  belonging  to  his  office, 
and  all  moneys  in  his  hands  by  virtue  of  his  office,  shall  be  delivered 
to  his  successor  in  office,  upon  the  oath  of  such  preceding  treasurer, 
or  in  case  of  his  death,  upon  the  oath  of  his  executors  or  admin- 
istrators ;  if  any  such  preceding  county  treasurer,  or,  in  case  of 
his  death,  if  his  executors  or  administrators  shall  neglect  or  re- 

forfeituTcfor      fuse  to  delivcr  such  books,  papers  and  moneys,  on  oath,  when  law- 
failing  t©  d^urep    ^   „       ,  -     -  ,  1     11   «      «   •  A  1 

^••■ooMBor.  fully  demanded,  every  such  person  shall  forfeit  a  sum  of  not  less 
than  one  hundred  dollars  nor  more  than  five  hundred  dollars,  and 
be,  also,  liable  upon  his  official  bond,  for  such  refusal  or  neglect. 

Tm.  Sec.  112.  The  county  treasurer  shall  receive  for  his  services 

two  per  cent,  on  all  moneys  received  and  paid  out  by  him  as 
treasurer,  that  is,  one  per  cent,  for  receiving  and  one  per  cent, 
for  paying  out,  except  on  moneys  arising  from  the  sale  of  lands 
or  other  property  belonging  to  the  county,  upon  which  he  shall 
receive  only  one-half  of  the  above  fees. 

COUNTY  SURVEYOR. 

Term — Bond. 
cjoiitj  nrrtjor,      Sec.  113.  A  county  suTvcyor  shall  be  elected  for  the  term  of 
*oft«i.  two  years,  who  shall  give  bonds  to  the  county  board  of  supervis- 

ors, to  be  approved  by  the  county  clerk  of  the  proper  county,  in 
the  sum  of  one  thousand  dollars,  conditioned  for  the  faithful 
discharge  of  his  duties. 

May  appoint  Deputies. 

M»7»ppoiJxfcdcp-  Sec.  114. 'The  county  surveyor  may  appoint  as  many  depu- 
ties as  he  thinks  proper,  for  whose  official  acts  he  shall  be  re- 

Si'i*S*id«w  *"  'Sponsible.  The  certificate  of  the  county  or  any  of  his  deputies 
shall  be  admitted  as  legal  evidence  in  any  court  of  this  Territory, 
but  the  same  may  be  explained  or  rebutted  by  other  evidence. 

Duties. 

»«ir.  Sec.  115.  It  shall  be  the  duty  of  the  county  surveyor,  by  him- 

self or  one  of  his  deputies,  lo  execute  any  survey  which  may  be 
required  by  order  of  any  court,  or  upon  application  of  any  indi- 
vidual or  corporation. 

Shall  keep  a  record  of  Si/n^er/Sj  6f*c. 
suai  mer4  ini-  Sbc.  116.  The  Said  surveyor  shall  keep  a  correct  and  fair 
record  of  all  surveys  made  by  him  or  his  deputies,  in  a  book  to 
be  provided  for  that  purpose  by  the  county,  which  he  shall  trans- 
mit to  his  successor  in  office ;  he  shall  also  number  such  surveys 
progressively,  and  shall  preserve  a  copy  of  field  notes  and  calcu- 
lations of  each  survey,  endorsing  thereon  its  proner  iiumber,  a 
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copy  of  which,  and  also  a  fair  and  accurate  plat,  together  with  a  n»t«  i umuhed. 
certi     ;ite  of  survey,  shall  be  furnishqd  by  said  surveyor  to  any 
pers(> :  .equiring  the  same. 

When  Supervisors  may  appoint  a  Surveyor. 
Se.'.  117.  If  the  office  of  county  surveyor  be  at  any  time  va-  county b©»rdm*j 
cant,  the  board  of  county  supervisors  are  hereby  empowered  to 
appoint  some  suitable  person  to  perform  the  duties  of  the  office 
until  a  county  sur^'^eyor  be  elected. 

Miscellaneous  Provisions  concerning  County  Officers, 

Se'\  118.  Every  sheriflF,  county  clerk,  register  of  deeds,  coun-  wiiw» county 

•     11111  I'm        oflloti  kept. 

ty  treasurer,  county  attorney  or  probate  judge  shall  keep  ms  office 

at  the  seat  of  justice  of  his  county,  and  in  the  office  provided  by 

the  county,  if  any  such  has  been  provided ;  and,  if  there  be  none  where  offieec 

established,  then  at  such  place  as  shall  be  fixed  by  special  provi-  ^^^^^^^j*^^- 

aions  of  law,  or  if  there  be  no  such  provisions,  then  at  such  place 

as  the  county  board  of  supervisors  shall  direct,  and  they  shall  whaa  to  bo  k«pt 

each  keep  the  same  open  during  the  usual  business  hours  of  each  **^'*'^* 

day,  Sundays  excepted ;  and  all  books  and  papers  required  to  be  B*>oki  op«n  for 

kept  in  their  offices   shail  be  open  for  the  examination  of  any 

person,  and  if  any  person  of  said  officers  shall  neglect  to  comply  acgiwt."'*  '*' 

with  the  provisions  of  this  section,  he  shall  forfeit,  for  each  day 

he  so  neglects,  the  sum  of  five  dollars. 

Officers  shall  be  qualified  and  deposit  Bonds. 

Sec.  119.  Every  county  officer  named  in  this  chapter  shall,  SStlrt^Vvin*' 
before  entering  upon  the  duties  of  his  office,  and  within  twenty  ^°'^*'*«- 
days  after  receiving  official  notice  of  his  election  or  appointment, 
or  within  twenty  days  after  the  commencement  of  the  term  for 
which  he  was  appointed  or  elected,  execute  and  deposit  his  offi- 
cial bond  as  prescribed  by  law,  and  any  such  officer  shall,  also, 
within  the  same  time,  take  and  subscribe  the  oath  of  office  pre- 
scribed by  law,  before  some  officer  authorized  to  administer 
oaths,  and  deposit  the  same  with  his  official  bond,  to  be  filed  and 
preserved  therewith. 

Deputy  to  take  oath  of  office. 

Sec.  120.  Every  deputy  appointed  to  any  of  said  offices,  shall,  JJj^'**^*®^* 
before  entering  upon  his  duties  under  such  appointment,  take 
and  subscribe  the  like  oath  of  office  as  that  required  to  be  taken 
by  the  officer  appointing  him,  and  shall  deposit  the  same  in  the 
office  where  the  bond  of  such  officer  is  deposited. 

Copies  of  all  Documents  received  as  Evidence. 

Sec.  121.  Copies  of  all  documents,  writs,  proceedings,  instru-  Sf/ntathalrS' 
ments,  papers  and  writings,  duly  filed  or  deposited  in  the  office  «^**'*«** 
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of  any  judge  of  probate,  register  of  deeds,  county  clerk  or  county 
treasurer,  and  transcripts  from  the  books  of  records  or  proceed- 
ings, kept  by  any  of  said  officers,  with  the  seal  of  his  office  af- 
fixed, shall  be  evidence  in  all  cases,  equally  and  in  like  manner, 
as  the  original. 

Resignations. 

Sec.  122.  All  county  officers,  who  hold  their  office  by  election, 
shall  make  their  resignation  to  the  officer  or  officers  authorized 
by  law  to  fill  such  vacancies  in  such  offices,  respectively. 

Sec.  123.  Every  county  office  shall  become  vacant  on  the  hap- 
pening of  either  of  the  following  events,  before  the  expiration  of 
the  term  of  such  office :  First,  The  death  of  the  incumbent : 
Second,  Ilis  resignation:  Third,  His  removal:  Fourth,  His 
ceasing  to  be  an  inhabitant  of  the  county  for  which  he  was 
elected  or  appointed:  Fifth,  His  conviction  of  any  infamous 
crime,  or  any  ofiense  involving  a  violation  of  his  official  oath : 
Sixth,  His  refusal  or  neglect  to  take  his  oath  of  office,  or  to  give 
or  renew  his  official  bond,  or  to  deposit  such  oath  and  bond  with- 
in the  time  prescribed  by  law:  Seventh,  The  decision  of  a  com- 
petent tribunal  declaring  void  his  election  or  appointment : 
Eighth,  Tlie  governor  shall  also  declare  vacant  the  office  of  every 
officer  required  by  law  to  execute  an  official  bond,  whenever  a 
judgment  shall  be  obtained  against  such  officer  for  a  breach  of 
the  condition  of  duch  bond. 

Seo-  124.  All  laws  and  parts  of  laws  on  this  subject  are 
hereby  repealed,  and  all  officers  elected  under  the  provisions  of 
the  act  of  12th  February,  A.  I).  1858,  upon  the  same  subject, 
shall  hold  their  respective  offices  until  their  successors,  who  shall 
be  chosen  at  the  general  election  in  the  year  A.  D.  1859,  have 
qualified  according  to  law. 

Sko,  125.  This  act  to  take  effect  and  be  in  force  from  and  after 
the  first  day  of  June  next. 

A.  LARZALERE, 
Speaker  of  House  of  Representatives ^ 
C.  W.  BABCOCK, 
President  of  the  Council, 

Approved  February  8,  1869. 

S.  MEQARY, 

Governor, 
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CHAPTER  XLm. 

AN  ACT  defining  the  boundary  line  between  the  Counties  of  Madison  and 
Breckenridge,  in  Kansas  Territory. 

Be  it  enacted  by  the  Governor  and  Legislative  •Assembly  of 
the  Territory  of  Kansas  : 

Section  1.  That  the  boundary  line  between  the  counties  of  ^Sbnlhii"!* 
)^         Madison  and  Breckenridge,  in  the  Territory  of  Kansas,  be  and  *«»""»"»•• 
is  hereby  established  on  the  township  line  between  townships  nine- 
teen and  twenty. 

Sec.  2.  This  act  to  take  effect  and  be  in  force  from  and  after 
its  passage. 

A.  LARZALERE, 
Speaker  of  the  House  of  Representatives. 
0.  W.  BABCOCK, 
President  of  the  Council, 
Approved  February  7, 1859. 
S.  MEDARY, 

Governor. 


3 


(,° 


CHAPTER  XLIV. 


AN  ACT  establishing  and  organizing  the  Counties  of  Montana,  El  Paso, 
Oro,  Broderick  and  Fremont,  and  to  define  the  boundaries  thereof. 

Be  it  enacted  by  the  Governor  and  Legislative  Assembly  of 
the  Territory  of  Kansas  : 
Section  1.  That  all  that  territory  comprised  within  the  fol-  Bowidari«i«£ 

.  MonUn*  ooaalf , 

lowing  limits,  to  wit :  Commencing  at  a  point  on  the  fortieth 
parallel  of  latitude,  twenty  east  of  the  one  hundred  and  fifth  lon- 
gitude, and  running  from  thence  west  to  the  western  boundary 
of  the  Territory  of  Kansas,  thence  following  the  boundary  of 
the  Territory  of  Kansas,  on  the  summit  of  the  Rocky  mountains, 
to  a  point  twenty  miles  north  of  the  thirty-ninth  parallel  of  lati- 
tude, thence  due  east  to  a  point  twenty  east  of  the  one  hundred 
and  fifth  longitude,  thence  due  north  to  the  place  of  beginning, 
shall  constitute  the  county  of  Montana. 

Sec.  2.  That  all  thd,t  territory  comprised  within  the  following  gj^«\«»  •' 
limits,  to  wit:  Commencing  at  the  north-east  corner  of  Montana 
county,  thence  running  due  east  to  the  one  hundred  and  fourth 
longitude,  thence  due  south  to  a  point  twenty  miles  south  of  the 
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thirty-ninth  parallel  of  latitude,  thence  due  west  to  a  point 
twenty  miles  east  of  the  one  hundred  and  fifth  longitude,  thence 
due  north  to  the  place  of  beginning,  shall  constitute  the  county 
of  Oro. 

SJSiukU^in-        ^®^-  ^'  ^^^*  ^^^  territory  comprised  within  the  following  lim- 

*^'  its,  to  wit :  Commencing  at  the  point  where  the  one  hundred  and 

fourth  longitude  crosses  the  thirty-eighth  parallel  of  latitude,  and 
running  from  thence  due  west  to  a  point  twenty  miles  west  of  the 
one  hundred  and  fifth  longitude,  thence  due  north  to  a  point 
twenty  south  of  the  thirty-ninth  parallel  of  latitude,  thence  due 
east  to  the  one  hundred  and  fourth  longitude,  thence  due  south 
to  the  place  of  beginning,  shall  constitute  the  county  of  Brod- 
erick. 

ftSwtS^nty.  Sec.  4.  That  all  that  territory  comprised  within  the  following 
limits,  to  wit :  Commencing  at  the  south-west  corner  of  l>rod- 
erick  county  and  running  thence  due  west  to  the  western  bounda- 
ry of  the  Territory  of  Kansas,  thence  north-easterly  to  the  sum- 
mit of  the  Rocky  mountains,  to  the  south-west  corner  of  Mon- 
tana county,  thence  due  east  to  a  point  twenty  miles  west  uf  the 
O  "^one  hundred  and  fifth  longitude,  thence  due  south  to  the  place  of 
^^beginning,  shall  constitute  the  county  of  Fremont. 

Boiind»riefof  Sbc.  5.  That  all  that  territory  comprised  within  the  following 

limits,  to  wit :  Commencing  at  the  north-east  corner  of  Fremont 
county  and  running  thence  due  east  to  the  south-east  confer  of 
Montana  county,  thence  duo  south  to  a  point  twenty  miles  south 
of  the  thirty-ninth  parallel  of  latitude,  thence  duo  west  to  a  point 
twenty  miles  west  of  the  one  hundred  and  fifth  longitude,  tiience 
due  north  to  the  place  of  beginning,  shall  constitute  the  county 
of  El  Paso. 

commiNioners  to      Sec.  6.  That  Wm.  H.  Grccn,  G.  W.  Allison  and  William  0. 

iUtof  eiVmo?*^  Donnall  be  and  are  hereby  constituted  a  board  of  commissioners 
to  select  and  locate  the  temporaty  seat  of  justice  for  the  county 
of  El  Paso,  whose  duty  it  shall  be,  in  making  said  location,  to 
fix  the  same  as  near  the  geographical  center  of  said  county  as 
they  conveniently  can,  having  due  regard  to  the  convenience  and 
interests  of  the  present  and  probable  future  population  of  said 
county. 

coimiiiuioBen  to      Sec.  7.  That  J.  II.  Turney,  Wm.  H.  Prentice  and  A.  D.  Rich- 
-"  ardson  be  and  are  hereby  constituted  a  board  of  commissioners 

to  select  and  locate  the  temporary  seat  of  justice  for  the  county 
of  Montana,  whose  duty  it  shall  be,  in  making  said  location,  to 
fix  the  same  as  near  the  geographical  center  of  said  county  aa 
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they  convenieiitlj  can,  having  due  regard  to  the  conycnience  and 
interests  of  the  present  and  probable  fature  population  of  said 
county. 

Sec.  8.  That  Simon  C.  Gephart,  W.  Walters  and  Charles  commissionew «» 

*  loeato  the  eovntj 

Nichols  be  and  are  hereby  constituted  a  board  of  commissioners  ■••*«' Bw<»«*«k, 

to  select  and  locate  the  temporary  seat  of  justice  for  the  county 

of  Broderick,  whose  duty  it  shall  be,  in  making  said  location,  to 

fix  the  same  as  near  the  geographical  center  of  said  county  as 

they  conyeniently.can,  having  duo  regard  to  the  convenience  and 

interests  of  the  present  and  probable  future  population  of  said 

county. 

Sec.  9.  That  T.  C.  Dixon,  A.  G.  Patrick  and  T.  L.  Whitney  co«miMioa«w 
be  and  are  hereby  constituted  a  board  of  commissioners  to  select  MS^f^F^mTStr 
and  locate  the  temporary  seat  of  justice  for  the  county  of  Fre- 
mont, whose  duty  it  shall  be,  in  making  said  location,  to  fix  the 
same  as  near  the  geographical  center  of  said  county  as  they  con- 
veniently can,  having  due  regard  to  the  convenience  and  interests 
of  the  present  and  probable  future  population  of  said  county. 

Sec.  10.  That  D.  Newcomb,  Wm.  J.  King  and  George  Mc-  commiMioww.  u 
Gee  be  and  are  hereby  constituted  a  board  of  commissioners  to  loit  o°f  o?..**'"*^ 
select  and  locate  a  temporary  seat  of  justice  for  the  county  of 
Oro,  whose  duty  it  shall  be,  in  making  the  said  location,  to  fix 
the  same  as  near  the  geographical  center  of  said  county  as  they 
conveniently  can,  having  due  regard  to  the  convenience  and  in- 
terests of  the  present  and  probable  future  population  of  said 
county. 

Sbo.  11.  Said  commissioners  shall,  after  the  said  county  seats  miMionors.      * 
are  located  and  the  proper  surveys  made,  advertise  a  sale  of  two  •***     ^  V 
hundred  lots  in  each  of  said  county  seats,  in  some  newspaper  v 

in  each  county,  at  least  one  month  previous  to  the  day  of  sale  ;  s 

if  no  such  newspaper  exists  in  the  county  therein,  a  paper  of  the 
adjoining  county,  and  if  no  newspapers  are  convenient,  then  it 
shall  be  lawful  for  said  commissioners  to  give  notice  by  posting 
hand  bills  at  four  of  the  most  public  places  in  each  county,  one 
month  previous  to  the  sale  of  said  lots.  The  proceeds  of  said 
sale  of  lots  shall  be  applied  to  liquidating  the  expenses  of  the 
commission  and  location  of  said  county  seats ;  should  an  ex- 
cess occur  after  the  above  expenses  are  cancelled,  it  is  made  the 
duty  of  the  commissioners  to  pay  such  balanco^  into  the  county 
treasury  of  the  county  where  such  balance  appears  to  have  oc- 
curred. ,,  ^,     , 

Sec.  12.  Said  commissioners  shall  call  an  election  for  all  *yo«i««rf. 
county  officers  in  each  county,  at  as  early  a  day  as  they  may 
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deem  advisable;  and,  where  said  officers  are  elected,  they  shall 
take  the  usual  oath  of  office  as  administered  in  this  Territory, 
and  shall  be  commissioned  in  the  same  manner,  but  may  assist 
in  the  organization  of  said  counties  after  being  qualilied,  prior 
to  being  commissioned. 

Sec.  13.  Said  commissioners  shall  receive  for  their  services, 
five  dollars  per  day  and  expenses  ;  this  per  diem  to  be  computed 
from  the  date  they  set  out  for  the  county  where  they  are  to  locate 
the  county  seats,  and  continue  until  the  expiration  of  their  respec- 
tive offices,  which  shall  be  in  nine  months  from  the  date  of  the 
passage  of  this  act. 

Sec.  14.  Such  commissioners  shall  receive  their  pay  out  of 
the  proceeds  of  the  sale  of  the  first  lots  in  each  county  seat,  in 
accordance  with  section  eleven  of  this  act. 

Skc.  15.  All  acts  and  parts  of  acts  in  conflict  with  this  act 
be  and  the  same  are  hereby  repealed. 

Sec.  16.  This  act  to  take  efiect  and  be  in  force  from  and  after 
the  first  day  of  March,  1859. 

A.  LARZALERE, 
Speaker  of  House  of  Representatives. 
C.  W.  BABCOCK, 
President  of  the  Council. 
Approved  February  7, 1859. 
S.  MEDARY, 

Governor. 


A 


CHAPTER  XLV.  ^ 


AN  ACT  supplemental  to  an  Act  entitled  *' An  Act  organizing  and  establish- 
ing the  counties  of  Montana,  El  Paso,  Broderick,  Fremont  and  Oro,  U  the 
[   Territory  of  Kansas,"  passed  January,  A.  D.  1859. 

Be  it  enacted  by  the  Governor  and  Legislative  Assembly  of 
the  Territory  of  Kansas : 
Expeatw  of  com-      Section  1.  That  au  act  entitled  **  An  act  organizinfi:  and  es- 

miBiion«ra  i&  no  o  o 

STtiJiur/"*'^  tablishing  the  counties  of  Montana,  El  Paso,  Broderick,  Fremont 
and  Oro,"  shall  bo  so  construed  that  no  expense  of  the  commis- 
sioners therein  provided  for,  in  locating  said  county  seat,  shall 
be  defifayed  or  paid  by  the  Territory  of  Kansas,  in  any  respect 
ifhatsoever. 
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Sec.  2.  That  all  acts  and  parts  of  acts  in  conflict  with  this 
act  aro  hereby  repealed. 

Sec.  3.  This  act  to  take  effect  and  be  in  force  from  and  after 
its  passage. 

A.  LARZALERE, 
Speaker  of  House  of  RepresentcUives. 
0.  W.  BABCOCK, 
President  of  the  Council. 
Approved  February  7,  1859. 

S.  MEDARY, 

Governor* 


CHAPTER  XLVL 

AN  ACT  to  Organize  the  Counties  of  Wi8e>  Butler  and  Chase. 

Be  it  enacted  by  the  Governor  and  Legislative  .Assembly  of 
the  Territory  of  Kansas  : 

Section  1.  That  the  township  line  between  townships  thirteen  Jj^^ii^,',; 
asd  fourteen  shall  be  the  boundary  line  between  Davis  and  Wise  SSJril?'*"*** 
counties. 

'  Sec.  2.  The  township  line  between  townships  seventeen  and  soiiihbo.ad»rj. 
-eighteen  shall  be  the  south  boundary  line  of  Wise  county. 

Sec.  8.  The  township  line  between  townships  twenty-one  and  ^f^^^^^, 
twenty-two  shall  be  the  north  boundary  line  of  Butler  county. 

Sec.  4.  A  new  county  is  hereby  established,  to  be  called  the  Boundary  of 
county  of  Chase,  embracing  that  portion  of  country  lying  be- 
tween the  counties  of  Wise  and  Butler,  as  herein  described. 

Sec.  5.    Said   counties   are  hereby   organized   with   all   the  orf»au»ttea. 
powers  and  privileges  of  other  organized  counties  of  the  Terri- 
tory. 

Sec.  6.  This  act  to  take  effect  and  be  in  force  from  and  after 
its  passage.  A.  LARZALERE, 

Speaker  of  House  of  Representatives, 
C.  W-  BABCOCK, 
President  of  the  Council. 
Approved  February  11,  1859. 
S.  MEDARY, 

Governor. 
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I 

CIIAPTEll  XLVU. 

AN  ACT  Ci rating  and  Or^atii/ing  the  Comity  of  V/yandott. 

Be  it  enacted  by  the  Governor  and  Lvgishdlvc  Jlssemhly  of 
the  Territory  of  Kansas  : 
B©tiad»ry  of  wj-      Skction  1.  That  a  countv,  to  be  called  Wvamlott,  be  hereby 

•■dott  oonntj.  i.il  "•  p     -r  "       ^  iTi" 

erected,  including  th;it  portion  or  JieLLVcnworth  and  Johnson 
counties,  lying -vviihin  tlio  following  limits:  Coramencing  at  a 
point  in  the  middle  of  the  channel  of:  the  JIi>6ouri  river,  Trherc 
the  north  line  of  the  Delaware  Reserve  intersects  the  same,  run- 
ning thence,  west,  on  said  reserve  line,  to  the  line  between 
ranges  twenty-two  and  twenty-three  thence  south,  on  said 
range  line,  to  the  south  boundary  line  of  Leavenworth  county ; 
thence  easterly,  on  said  boundary,  to  the  middle  of  the  main 
channelofi  the  Missouri  river ;  thence  north-westerly,  with  said 
main  channel,  to  the  place  of  beginning :  also,  that  portion  of 
Johnson  county,  lying  north  of  the  township  line  between  town- 
ships eleven  and  twelve,  east  of  range  twenty-three. 

Ei««iioii  for  Seo.  2.  That  an  election  shall  be  held,  in  the  various  precincts 

in  said  county  of  Wyandott,  on  the  fourth  Tuesday  of  February, 
1859,  for  the  election  of  county  officers,  who  shall  hold  their 
offices,  respectively,  until  the  noxt  general  election  of  county  offi- 
cers, as  prescribed  by  law. 

Sec.  3.  That  it  shall  bo  tho  dnty  of  the  present  supervisors  of 
each  township,  in  said  county  of  Wyandott,  to  appoint  two  clerks, 
and  provide  places  for  holding  said  special  election,  and  to  act 
as  judges  of  the  same,  observing  the  general  election  laws,  except 
as  herein  otherwise  provided ;  and,  on  the  first  Friday  after  the 
election,  the  chairmen  of  all  the  boards  of  judges  shall  meet  in 
Wyandott  city,  at  tho  Eldridge  House,  and  canvass  the  votes  and 
issue  certificates  to  the  persons  duly  elected,  and  transmit  to  the 
Secretary  of  the  Territory  a  true  copy  of  the  canvass,  showing 
who  were  elected  to  the  various  offices  in  said  county. 

TetiTXMof  count/  Sec.  4.  That  the  tenure  of  all  other  than  county  ofticea,  vritbin 
said  county,  shall  in  no  way  bo  affected  by  the  provisions  of 
this  act. 

KTenwwth  ""        S^^-  ^*  ^^^^^  ^^  ^^^^  ^®  ^^  ^^^y  ^^  ^^^  ^^^^^  ^^  Leavenworth 

•**'**^*  county,  as  soon  as  practicable  after  the  organization  of  Wyandott 

county,  to  transmit  to  the  clerk  of  said  county  the  papers  in  all 

Truisf«««f  «niu  suits  which  mav  be  pendinoj  in  the  probate  court  of  Leavenworth 

county,  wherein  both  parties  reside  in  Wyandott  county,  together 

with  a  certified  transcript  of  all  the  entries  on  record,  in  each 
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case,  which  causes,  when  so  C3rtified,  shall^be  tried  and  disposed 
of  in  the  same  manner  as  though  they  had  been  commenced  in 
the  county  of  Wyandott.  It  shall  further  be  the  duty  of  the  clerk 
of  Leavenworth  county  in  like  manner  to  transmit  to  the  clerk 
of  Wyandott  county,  the  papers  and  documents,  together  with  a 
certified  transcript  of  all  entries  in  said  cause,  pertaining  to  pro- 
bate business,  in  all  cases  wherein  the  decedent's  last  place  of  resi- 
dence was  within  the  limits  of  said  county  of  Wyandott,  there  to 
be  disposed  of  according  to  law. 

Sec.  6.  That  it  shall  be  the  duty  of  the  clerk  of  the  district  SjJ{JJJiJ^;*. 
court  of  the  United  States,  in  and  for  Leavenworth  county,  as  »«»**»«o«»*y- 
soon  as  practicable  after  the  organization  of  the  county  of  Wy- 
andott, to  transmit  to  the  clerk  of  the  district  court,  in  and  for 
said  county  of  Wyandott,  a  certified  transcript  of  the  record,  and 
all  the  papers  in  each  and  every  case  pending  in  said  court, 
wherein  the  parties  thereto  reside  in  said  county  of  Wyandott,  to 
be  disposed  of  in  the  Siinie  manner  as  though  the  same  had 
originally  been  commenced  in  the  county  of  Wyandott. 

Sec.  7.  That  it  is  hereby  made  the  duty  of  the  recorders  in  the  pntyof  w«o»djrt 
counties  of  Leavenworth  and  Johnson  to  make  out  and  transmit  JJuntfi?*'** 
to  the  recorder  of  Wyandott  county,  as  soon  as  practicable,  a  true 
copy  of  the  records  of  all  deeds,  mortgages,  deeds  of  trust,  bonds 
and  other  writings  in  relation  to  real  estate,  or  any  interest  there- 
in, being  within  the  limits  of  Wyandott  county,  as  above  de- 
scribed, and  the  said  recorders  are  authorized  to  procure  suitable 
books  for  that  purpose,  and  said  clerka  and  recorders  shall  be 
entitled  to  compensation  for  said  service,  from  the  county  of 
Wyandott,  at  the  usual  legal  rates. 

Sec.  8.  The  city  of  Wyandott  shall  be  the  temporary  county  Temrortry  «o«ii- 
seat,  until  a  permanent  county  scat  is  established. 

Sec.  9.  That,  at  the  next  election  for  members  to  the  Territo-  v«t«for«owitj 
rial  Legislature,  the  people  of  .said  county  shall  vote  for  perma- 
nent county  seat,  and  the  place  receiving  the  highest  number  of 
all  the  votes  cast  shall  be  the  permanent  county  seat  of  Wyandott 
county. 

Sec.  10.  That  portion  oE  any  precinct  divided  by  the  county  pwcineu; 
lines,  and  being   within  Wyandott  county,  shall  be  attached  to 
the  precinct  adjoining,  in  said  county  of  Wyandott,  for  election 
and  other  purposes,  until  otherwise  ordered. 

Sec.  11.  That  the  county  of  Wyandott  shall  be  liable  for  all  Li»biiiu«»«f 
the  money  appropriated  by  the  county  of  Leavenworth  to  be  er-  JJiJJJ^***^ 
pended  within  the  limits  of  said  county  of  Wyandott,  and  thtft 
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all  taxes,  now  assessed  withiii  said  county  of  Wjandott,  shall  be 
paid  into  the  county  Treasury  of  said  county. 

Sec.  12.  This  act  shall  take  effect  and  be  in  force  from  and 
after  its  passage. 

A.  LARZALEBE, 
Speaker  of  the  House  of  Representatives. 
C.  W.  BABCOCK, 
President  of  the  Council. 
Approved  January  29,  1859. 
S.  MEDART, 

Governor. 


CHAPTER   XLVm. 

AN  ACT  to  ProTide  for  the  Location  of  the  County  Seat  of  Andersoa 

County. 

Be  il  enacted  by  the  Governor  and  Legislative  Assembly  of 
the  Territory  of  Kansas'. 
riMeidf  holding      Section  1.  That  there  shall  be  held,  at  the  usual  places  of 

•loolion.    Tin*  _ 

•f&ni«i««tioa.  holding  elections,  in  the  different  election  precincts  within  the 
county  of  Anderson,  Kansas  Territory,  on  the  second  Monday 
in  March,  1859,  an  election  for  the  location  of  the  permanent 
seat  of  justice  of  the  said  county  of  Anderson,  and  a  poll  shall 
be  opened  at  each  of  the  places  aforesaid,  and  every  legal  voter 
of  said  county  may  vote  for  the  place  of  his  choice,  and  the 
place  receiving  a  majority  of  the  votes  cast  shall  be  the  perma- 
nent seat  of  justice  of  said  county. 

SMond  •iwtiott-.  Sec.  2.  That  in  case  no  point  receive  a  majority  of  the  votes 
cast,  there  shall  be  held  a  second  election  for  the  said  seat  of 

Thweieotioa-  justicc,  ou  the  first  Monday  in  April,  1859,  and,  still  failing  to 
elect,  every  third  Monday  thereafter  until  said  scat  of  justice  is 
permanently  located,  according  to  the  provisions  of  the  preceding 

Sl?"?lJJl»i!dnR  860^5^^^  7  Provided^  That  after  the  second  election  the  balloting 

^  of^Toto!"**"  shall  be  confined  to  the  two  places  having  the  highest  number  of 
votes. 

UttUxMfor  Sec.  3.  That  there  shall  be  no  taxes  levied  in  the  said  county 

wtn  quetuon  de-  Qf  Andcrsou,  for  •  the  erection  of  county  buildings,  until  the 
question  of  the  permanent  location  of  the  seat  of  justice  of  said 
county  be  decided  by  a  vote  of  the  people. 
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Sec.  4.  The  judges  of  said  election  shall  be  the  persons  elect-  jjagM  ■!»«  p»o- 
ed  as  the  board  of  supervisors  in  their  respective  precincts,  in 
March,  1858,  and  shall  proceed  according  to  the  law  governing 
elections. 

Sec.  5.  The  voting  shall  be  by  ballot,  and  the  poll  books,  on  voiingby  wi**. 
which  the  voters'  names  are  recorded,  and  the  number  of  votes 
each  place  received,  properly  attested,  shall  be  returned  to  the 
clerk  of  the  county  of  Anderson  within  three  days  after  said 
election ;  and  the  probate  judge  of  the  county  aforesaid  shall  im-  Pwiiju^j«dfj^y 
mediately  proceed  to  cast  up  the  votes,  and  the  place  having  a  JJJ^I*^"^!^'*^^ 
majority  of  the  votes  cast  shall  be  proclaimed,  by  the  said  pro-  ^^S*^.^^^ 
bate  judge,  the  permanent  seat  of  justice  of  Anderson  county,       **' 
declaring  the  fact  by  either  a  written  or  printed  proclamation, 
and  have  the  same  posted  up  in  at  least  twelve  different  public 
places,  throughout  the  county. 

Sec.  6.  Should  the  probate  judge,  by  any  means,  neglect  or  ^JJJJiSJg^. 
fail  to  cast  up  the  votes  and  proclaim  the  result  as  herein  pro-  "^•'■••^ 
vided,  then  a  mandamus  shall  issue  out  of  the  district  court,  on 
application  of  any  twenty  citizens  of  the  county  aforesaid,  under 
the  proceedings  of  which  writ  of  mandamus  the  said  probate 
judge  shall  be  compelled  to  perform  all  his  duties  under  and  by 
virtue  of  this  act. 

Sec.  7.  The  qualifications  of  a  voter,  under  this  act,  shall  be  9;*y****'«"  ^ 
a  citizen  of  the  United  States  and  all  those  who  have  declared 
their  intentions  to  become  such,  and  who  shall  have  resided  in 
the  Territory  six  months  and  the  county  of  Anderson  three 
months  next  preceding  any  election  that  may  be  held  under  this 
act. 

Sec.  8.  All  iicts  and  parts  of  acts  in  conflict  with  this  act  be  **p«'^* 
and  the  same  are  hereby  repealed. 

Seo.  9.  This  act  to  take  effect  and  be  in  force  from  and  after 
its  passage. 

A.  LARZALERE, 
Speaker  of  House  of  Representatives. 
C.  W.  BABCOCK, 
President  of  the  Council. 

Approved  February  7,  1859. 
S.  MEDARY, 

Governor. 
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CHAPTER  XLIX. 


boldi. 


May  bd  ohangred 
atu 


at  any  general 


AN  ACT  to  Locate  the  County  Seat  of  Allen  County. 

Se  it  enacted  by  the  Governor  and  Legislative  ^9ssembly  of 
the  Territory  of  Kansas  : 

Sectiqn  1.  That  the  seat  of  justice  for  the  county  of  Allen 
is  hereby  temporarily  located  at  the  town  of  Humboldt. 

Sec.  2.  That  the  Legislative  Assembly,  providing  by  special 
enactment,  the  said  seat  of  justice  may,  at  any  general  election, 
be  changed  to  such  point  in  said  county,  in  accordance  with  law. 
Sec.  8.  This  act  to  be  in  force  from  and  afier  its  passage. 

A.  LARZALERE, 
Speaker  of  the  House  of  Representatives. 
C.  W.  BABOOCK, 
President  of  the  Council, 
Approved  February  4,  1859. 

S.  MEDARY, 

Governor. 


CHAPTER  L. 


Leeatcdatlfar- 
miton. 


Xaj  1m  ehanged 
at  any  general 
elaetion. 


AN  ACT  to  Locate  the  County  Seat  of  Bourbon  County. 

Be  it  enacted  by  the  Governor  and  Legislative  Assembly  of 
the  Territory  of  Kansas  : 

Section  1.  That  the  county  seat  of  the  county  of  Bom-bon 
is  hereby  temporarily  located  at  the  town  of  Marmiton. 

Sec.  2.  That  the  Legislative  Assembly,  providing  by  special 
enactment,  the  said  seat  of  justice  may,  at  any  general  election, 
be  changed  to  such  point  in  said  county,  in  accordance  with  law. 
Seo.  3.  This  act  to  be  in  force  from  and  after  its  passage. 

A.  LARZALERE, 
SjJcaJeer  of  House  of  Representatives^ 
C.  W.  BABCOOK, 
President  of  the  Council. 
Approved  February  7,  1859. 

S.  MEDARY, 

Governor. 
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CHAPTER  LI. 

AN  ACT  to  provide  for  the  organization  of  Butler  County. 

Be  it  enacted  by  the  Governor  and  Legislative  Assembly  of 
the  Territory  of  Kansas  : 

Section  1.  That  the  county  of  Butler,  heretofore  attached  to  SomTiidiSS^ 
Madison  county,  is  hereby  detached  therefrom,  and  the  town  of 
Chelsea  shall  be  the  temporary  county  seat  of  said  county. 

Sbc.  2.  That  J.  C.  Lambden,  L.  M.  Pratt  and  William  Wood-  JJ^ohJSirS- 
ruff  are  hereby  appointed  commissioners  to  divide  said  county  tj  into  town- 
into  townships,  not  exceeding  three  in  number,  each  of  which 
townships  shall  be  an  election  precinct ;  and  it  shall  be  the  duty 
of  said  commissioners  to  appoint  for  each  three  inspectors  and  ftp?o?nt'ad^  ^ 
two  clerks  of  election,  and,  also,  a  place  for  holding  a  special  **   "^ 
election  as  hereinafter  provided,  and  to  make  all  needful  regula- 
tions for  holding  said  election. 

Sec.  3.  That  a  special  election  shall  be  held  for  county  and  oJ*foithMo»d»7 
township  oflScers,  on  the  fourth  Monday  of  March,  A.  D.  1859, 
which  shall  be  governed  by  the  rules  and  regulations  of  the  gen- 
eral election  laws  ;  and  the  persons  thus  elected  shall,  respectively, 
hold  their  offices  until  the  next  general  election  for  county  offi- 
cers, and  until  their  successors  are  chosen  and  qualified. 

Sec.  4.  Said  commissioners,  inspectors  and  clerks,  before  en-  2{^^ •*"**' 
tering  upon  the  duties  of  their  respective  offices,  shall  take  the 
oath  prescribed  by  law,  which  may  be  administered  by  one  of . 
their  number. 

Sec.  5.  At  the  close  of  said  election,  a  return  of  all  the  votes  R«tarn«in»de  u 

'  ohalrmftn  of  o«u- 

cast  shall  be  made,  by  the  inspectors  and  clerks,  to  the  chairman  »*"»«>»•"• 

of  the  commissioners  above  named  ;  and  it  shall  be  the  duty  of 

said  commissioners  to  issue  certificates  to  the  persons  elected, 

and  to  file  one  copy  of  the  returns  in  the  office  of  the  clerk  of  the 

county,  and  to  transmit  another  copy  to  the  secretary  of  the  Ter-  OMMvyotn- 

'  tarai  to  iMretMj 
ntOry.  <>'  Terrltorj. 

Se  J.  6.  It  shall  be  the  duty  of  the  county  clerk  chosen  at  such  DntToteoontr 
election  to  procure  from  the  office  of  the  register  of  deeds  of  *  *'  * 
Madison  county,  a  transcript  of  all  deeds,  mortgages,  judgments 
and  liens,  of  every  description,  upon  real  and  personal  property 
lying  in  said  county  of  Butler,  and  record  the  same  in  his  office ; 
and,  in  addition  to  the  legal  fees  for  recording,  said  clerk  shall 
receive,  out  of  the  treasury  of  said  Butler  county,  ten  dollars  for 
traveling  expenses  and  services.  ^         , 
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Sec.  7.  All  provisions  of  law  conflicting  with  this  act  are 
hereby  repealed. 

Sec.  8.  This  act  shall  take  effect  and  be  in  force  from  and 
after  its  passage. 

A.  LARZALERE, 
Speaker  of  House  of  Representatives, 
C.  W.  BABCOCK, 
President  of  the  Council. 
Approved  February  11,  1859. 
S.  MEDARY, 

Governor. 


CHAPTER  LH. 

AN  ACT  to  provide  for  the  Location  of  the  County  Scat  of  Calhoun  County, 

Whereas,  An  election  was  held  for  the  permanent  location  of 
the  county  seat  of  Calhoun  county,  on  the  eleventh  day  of  Octo- 
ber, 1858,  under  a  law  passed  at  the  third  session  of  the  Kansas 
Legislature,  entitled  '*An  act  to  provide  for  the  location  of  cer- 
tain county  seats  of  the  various  counties  of  the  TeiTitory ;  and, 
whereas,  The  town  of  Ilolton,  having  received  a  majority  of  all 
the  votes  given  at  said  election  ;  and,  whereas,  There  are  some 
doubts  as  to  the  legality  of  said  election  ;  therefore, 

Be  it  enacted  by  the  Governor  and  Legislative  •Assembly  of 
the  Territory  of  Kansas : 
toeattdatHoitoa      Seotiox  1.  That  the  county  seat  of  Calhoun  county  be  and 
the  same  is  hereby  permanently  located  at  the  town  of  Holton,  in 
said  county  of  Calhoun. 

Sec.  2.  This  act  to  take  effect  and  be  in  force  from  and  after 
its  passage. 

A.  LARZALERE, 
Speaker  of  House  of  Representatives. 
C.  W.  BABCOCK, 
President  of  the  Council. 
Approved  February  9,  1859. 
S.  MEDARY, 

Governor. 
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CHAPTER  Lm. 

AN  ACT  providing  fdr  the  Location  of  the  permanent  Seat  of  Justice  of 
Jefferson  County. 

f  Be  it  enacted  by  the  Governor  and  Legislative  Jlssembly  of 
the  Territory  of  Kansas : 

Section  1.  That  there  shall  be  held,  at  the  usual  places  of  JiJyS;;^?/^^ 
holding  elections,  in  the  different  election  precincts  within  the  *'"*^* 
county  of  Jefferson,  Kansas  Territory,  on  the  second  Monday  in 
March,  1859,  an  election  for  the  location  of  the  permanent  seat 
of  justice  of  the  said  county  of  Jefferson ;  and  a  poll  shall  be 
opened  at  each  of  the  places  aforesaid,  and  eveiy  legal  voter  of 
Baid  county  may  vote  for  the  place  of  his  choice,  and  the  place 
receiving  a  majority  of  the  votes  cast  shall  be  the  permanent  seat 
of  justice  of  said  county. 

Sbc.  2.  That,  in  case  no  point  receives  a  majority  of  the  votes  Jj^j^jjjjj* 
cast,  there  shall  be  held  a  second  election  for  said  seat  of  justice,  iifJiSloi'tS; 
on  the  first  Monday  in  April,  1859,  and,  still  failing  to  elect,  theJirfuJf*' 
every  third  Monday  thereafter,  until  said  seat  of  justice  is  per- 
manently located,  according  to  the  provisions-  of  the  preceding 
section  :  Provided^  That,  after  the  second  election,  the  ballot-  fiJS^'JSSSJdtT 
ing  shall  be  confined  to  the  two  places  having  the  highest  number  **^^*«'>~*- 
of  votes  at  said  second  election. 

Sbo,  3.  That  there  shall  be  no  taxes  levied  in  the  said  county  Jf  *;i{jJn'SlJl!{: 
of  Jefferson  for  the  erection  of  county  buildings,  until  the  ques-  **•*• 
tion  of  the  permanent  location  of  the  seat  of  justice  of  said  county 
be  decided  by  a  vote  of  the  people. 

Sec.  4.  The  judges  of  said  election  shall  bo  the  persons  elec-  saMrTiion«i««t. 

CQ  1&  lo58  vO  D^ 

ted  as  the  board  of  supervisors  in  their  respective  precincts,  in  J««»««»«- 
March,  1858,  and  shall  proceed  according  to  the  law  governing 
elections. 
Sec.  5.  The  voting  shall  be  by  ballot,  and  the  poll  books  on  voting  byiHoiot, 

°  ^7  r  and  roturai  to  !)• 

which  the  voters  names  are  recorded,  and  the  number  of  votes  »«*•*««»•  «»«k. 
each  place  received,  properly  attested,  shall  be  returned  to  the 
derk  of  the  county  of  Jefierson,  within  three  days  after  said 
election ;  and  the  probate  judge  of  the  county  aforesaid  shall  im-  probate  judge 
mediately  proceed  to  cast  up  the  votes,  and  the  place  having  a  umitio"*'"*' 
majority  of  the  votes  cast  shall  be  proclaimed,  by  the  said  pro- 
bate judge,  the  permanent  seat  of  justice  of  Jefferson  county,  de- 
claring the  fact  by  either  a  written  or  printed  proclamation,  and 
have  the  same  posted  up  in  at  least  twelve  different  public  places 
throughout  the  county. 
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falUng  to  pro- 
•Iftfm,  m 
toittos. 


voton. 


Tro%fttejiidg«  Sec.  6.  Should  the  said  probate  judge,  by  any  means,  neglect 

or  fail  to  cast  up  the  votes  and  proclaim  the  result,  as  herein 
provided,  then  a  mandamus  shall  issue  out  of  the  district  court, 
on  application  of  any  twenty  citizens  of  the  county  aforesaid, 
under  the  proceedings  of  which  writ  of  mandamus  the  said  pro- 
bate judge  shall  be  compelled  to  perform  all  his  duties,  under  and 
by  virtue  of  this  act. 
Qtt^ciktioiiiof  Sec.  7.  The  qualifications  for  a  voter,  of  this  act,  shall  be  a 
citizen  of  the  United  States,  and  all  those  who  have  declared 
their  intention  to  become  such,  and  who  shall  have  resided  in  the 
Territory  six  months  and  the  county  of  Jefierson  three  months 
next  preceding  any  election  that  maybe  held  under  this  act. 

Sec.  8.  All  acts  and  parts  of  acts  in  conflict  with  this  act  bo 
and  the  same  are  hereby  repealed. 

Sec.  9.  This  act  to  take  effect  and  be  in  force  from  and  after 
its  passage. 

A.  LARZALERE, 
Speaker  of  House  of  Representatives. 
C.  W.  BABCOCK, 
President  of  the  Council. 
Approved  January  31,  1859. 
S.  MEDARY, 

Governor. 


CHAPTER  LIV. 

AN  ACT  to  fix  permanently  the  County  Seat  of  Johnson  County. 

Be  it  e7iacted  by  the  Governor  and  Legislative  •Assembly  qf 

the  Territory  of  Kansas  : 

i.oM«ad4touiiie.      Section  1.  That  the  county  seat  of  Johnson  county  be  and  the 

same  is  hereby  declared  permanently  located  at  Olathe,  and  all 

acts  or  parts  of  acts  in  conflict  with  this  act  are  hereby  repealed. 

Sec.  2.  This  act  to  take  effect  and  be  in  force  from  and  after 

its  passage. 

A.  LARZALERE, 
Speaker  of  House  of  Representatives. 
C.  W-  BABCOCK, 
President  of  the  Council. 
Approved  February  10,  1859. 
S.  MEDARY, 

Governor.  *        Digitized  by  CjOOglC 
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CHAPTER  LV. 

AN  ACT  to  provide  for  the  location  of  the  County  Seat  of  Linn  County. 

Be  it  enacted  by  the  Governor  and  Legislative  Jlssemblij  of 
the  Territory  of  Kansas  : 
Section  1.  That  there  shall  be  hold,  at  the  usual  places  of  Eieotion  on  tn% 

t^iT  I-  •  1-n*  ^         •  •  •i'*i        Tuesday  of  Jnnt 

holding  elections,  m  the  different  election  precincts  "vrithin  the  JJuar'JSS*** 
county  of  Linn,  Kansas  Territory,  on  the  first  Tuesday  in  June, 
A.  D.  1859,  ail  election  for  the  location  of  the  permanent  seat  of 
justice  of  the  said  county  of  Linn,  and  a  poll  shall  be  opened  at 
each  of  the  places  aforesaid,  and  every  legal  voter  of  said  county 
may  vote  for  the  place  of  his  choice,  and  the  place  receiving  a 
majority  of  the  votes  cast,  shall  be  the  permanent  seat  of 
justice  of  said  county  z  Provided^  That  two  hundred  of  the 
legal  voters  of  said  county  shall  first,  by  petition  to  the  board  of 
supervisors,  pray  for  such  election. 

Sec.  2.  That  in  case  no  point  receive  a  majority  of  thd  votes  second eiwuoa. 
cast,  there  shall  be  held  a  second  election  for  said  seat  of  justice 
at  the  general  election  for  members  of  the  Legislative  Assembly : 
Provided,  That,  after  the  first  election,  the  balloting  shall  be  i^Jd'to'tL'twi 
confined  to  the  two  places  having  the  highest  number  of  votes.      JigJSt  toS!^ 

Sec.  3.  That  there  shall  be  no  taxes  levied  in  the  county  of  JJ°iJSiSi^3£ 
Linn  for  the  erection  of  county  buildings,  until  the  question  of  <i**»*^«* -*^*<*«*« 
the  permanent  location  of  the  seat  justice  of  said  county  be  de- 
cided by  a  vote  of  the  people. 

Sec.  4.  The   ludojes  of  said  election  shall  be  the  persona  snperwiow  to  u 
elected  as  the  board  of  supervisors  m  their  respective  precincts, 
and  shall  proceed  according  to  the  law  governing  elections. 

Sec.  5.  The  voting  shall  be  by  ballot,  and  the  poll-books,  on  pon.bookBwtura- 
which  the  voters  names  are  recorded,  and  the  number  of  votes  in  tiuoe  days, 
each  place  received,  properly  attested,  shall  be  returned  to  the 
clerk  of  the  county  of  Linn  within  three  days  after  said  election ; 
and  the  probate  court  of  the  county  aforesaid,  shall  immediately 
proceed  to  cast  up  the  votes,  and  the  place  having  a  majority  of 
all  the  votes  cast  shall  be  proclaimed  by  the  said  probate  iudse  probate  jodgo  to 
the  permanent  seat  of  justice  of  Linn  county,  declaring  the  fact  [^J«  proouim»- 
by  either  a  written  or  printed  proclamation,  and  have  the  same 
posted  up  in  at  least  twelve  difi*erent  public  places  throughout 
the  county. 

Sec.  6,  Should  the  said  probate  judge,  by  any  means,  neglect  JJooSaim^mandl. 
or  fail  to  cast  up  the  votes  and  proclaim  the  result  as  herein  pro-  "*"*■  *     *'"*' 
vided,  then  a  mandamus  shall  issue  out  of  the  district  court^  on     , 
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application  of  any  twenty  citizens  of  the  county  aforesaid,  under 
the  proceedings  of  which  writ  of  mandamus  the  said  probate 
court  shnll  be  compelled  to  perform  all  his  duties,  under  and  by 
virtue  of  this  act. 
QQaiificauoB  of  Skc.  7.  The  qualifications  of  a  voter,  under  this  act,  shall  be  a 
citizen  of  the  United  States,  and  all  those  who  have  declared 
their  intention  to  become  such,  and  who  shall  have  resided  in  die 
Territory  three  months  and  the  county  of  Linn  thirty  days  next 
preceding  any  election  that  may  be  held  under  this  act. 

Sec.  8.  All  acts  and  parts  of  acts  in  conflict  with  this  act,  bo 
and  the  same  are  hereby  repealed. 

Sec.  9.  This  act  to  take  effect  and  be  in  force  from  and  after 
its  passage. 

A.  LARZALERE, 
Speaker  of  House  of  Representatives. 
C.  W.  BABCOCK, 
President  of  the  Council. 
Approved  February  11, 1859. 
S.  MEDARY, 

Governor. 


CILiPTER  LVI. 

AN  ACT  to  Incorporate  the  Town  and  Town  Company  of  Elmcn  Daro  and 
locate  the  County  Seat  of  Madison  County. 

Be  it  enacted  by  the  Governor  and  Legislative  •Assembly  of 
the  Territory[of  Kansas : 
KunMofoorpo-       SECTION  1.   Lcwis  W.  Kuhn,   Ileury  J.   Stratten,  William 
pmo.  Shockly,  George  R.  Harper,  John  M.  Coe,  Archibald  C.  Graham, 

Samuel  F.  Graham,  William  Stevens,  William  G.  Quimby,  James 
■    W.  Connolly,  John  Meddows,  William  Updegraph  and  Allen  D. 
Graham  are  hereby  constituted  a  body  politic  and  corporate,  by 
the  name  and  style  of  the  ''  Elmen  Daro  Town  Company."  and 
Powew  and  pri-  ^J  that  uamo  shall  have  power  to  contract  and  be  contracted  with, 
*'**'  to  sue  and  be  sued,  plead  and  be  impleaded,  in  all  courts  what- 

soever, and  may  have  a  common  seal,  and  alter  the  same  at 
pleasure. 
LMftiion.  Sec.  2.  That  all  that  tract  of  country  which  is  comprised  in 

the  east  half  of  section  two,  township  twenty-one  of  range  twelve, 

east,  in  the  county  of  Madison,  is  hereby  incorporated  into  a 
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town  bj  tho  name  of  Elmen  Daro,  under  the  management  and 
control  of  the  above  named  incorporators,  their  associates  and 
successors. 

Skc.  3.  The  officers  of  said  company  shall  consist  of  a  presi-  S*^*'***' 
dent,  secretary  and  treasurer,  who  shall  be  elected  at  the  first 
meeting  of  the  company  after  this  act  shall  take  effect,  and  shall 
hold  their  respective  offices  for  the  period  of  one  year  and  until 
their  successors  are  chosen. 

Seo.  4.  The  said  company  shall  have  power  to  pass  by-laws  Ma/pMtbjwuwi. 
regulating  the  time  for  its  meetings  and  controlling  the  same ; 
and  all  deeds  for  the  conveyance  of  the  real  estate  of  the  said  i>oed«.  ^ov  »«. 
company  shall  be  signed  by  the  secretary  and  acknowledged  by 
the  secretary  as  his  free  act  and  deed  for  and  on  behalf  of  the 
company,  and,  when  so  signed  and  acknowledged,  shall  be  deemed 
and  held  sufficient  to  pass  all  the  interest  of  the  said  company  in 
such  real  estate. 

Sbc.  5,  The  said  company  may,  by  by-laws,  prescribe  for  the  Tnuuxwo* •*••», 
transfer  of  stock  and  shares  in  said  town,  (which  shall  be  per-         ' 
sonal  property,)  and  shall  have  power  to  tax  and  lay  assessments 
upon  said  stock  and  shares  for  the  purpose  of  paying  any  just 
indebtedness  of  said  company,  and  for  such  other  general  pur- 
poses as  a  majority  of  two-thirds  may  agree  upon. 

Seo.  6..  That  the  county  seat  of  said  county  of,  Madison  is  5V?Sf  ttlT^iSi. 
hereby  located  and  permanently  established  at  said  to\«i  of  ?f  MaSuon^oonli 
Elmen  Daro.  *^*    ' 

Seo.  7.  This  act  shall  take  effect  and  be  in  force  from  and 
after  its  passage. 

A.  LARZALERE, 
Speaker  of  House  of  Representatives. 
C.  W.  BABCOCK, 
President  of  the  Council. 

Approved  February  10,  1859. 
S.  MEDARY, 

Governor. 


CHAPTER  LVU. 

AN  ACT  to  locate  the'  County  Seat  of  MarshaU  County. 

Be  it  enacted  by  the  Governor  and  Legislative  Assembly  qf 
the  Territory  qf  Kansas : 
Section  1.  That  the  temporary  county  seat  of  Marshall  county  Jjj*^  '»*  W- 
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be  and  the  same  is  hereby  located  for  all  county  purposes,  until 

otherwise  changed  by  a  vote  of  the  people  of  said  county,  at  the 

town  of  Sylvan,  in  said  county  of  Marshall ;  and  the  offices  of 

said  county  shall  be  removed  to  and  held  in  the  said  town  of 

Sylvan,  and  perform  all  the  duties  that  may  be  required  by  law, 

which  change  or  removal  shall  be  made  within  forty  days  from 

the  passage  of  this  act. 

"wJi"iuuiSi?*      ^^^'  -•  -^^^  '^^  sheriff  is  hereby  directed  and  required  to  pro- 

JoiLw^SfficcM,     cure  suitable  buildings  at  the  town  of  Sylvan  for  the  accommo- 

»°tho  fauoicc-*  dation  of  the  county  officers,  until  after  the  question  shall  be 

definitely  determined  by  a  vote  of  the  legal  voters  of  said  county, 

which  vote  shall  be  taken  at  the  next  succeeding  election  for 

members  of  the  Territorial  Legislature,  in  the  present  year,  and 

the  town  or  place  named  as  the  place  for  the  permanent  location 

of  the  county  scat  of  said  county,  shall  be  the  county  seat  of  said 

county,  and  all  offices  shall  be  removed  and  held  in  accordance 

thcrc^vith,  provided  the  said  town  or  ])lacc  shall  receive  at  .such 

election  a  majority  of  all  the  legal  votes  cast  at  said  election. 

Said  election  shall  be  by  ballot,  and  each  ballot  shall  be  for  some 

.    one  of  the  points  cuntesting  for  the  permanent  location  of  said 

county  seat,  and  the  people  of  the  county  shall  have  public  notice 

of  the  election  and  the  provisions  of  this  bill. 

UMtion  flnfti.  Skc!,  3.   Tho  electiou  held  in  accordance  with  this  bill  shall  be 

final  as.  to  the  place  where  the  permanent  county  seat  of  said 

R«tarns  mr-de  to  countj  of  Marshall  ihall  be  located.     The  returns  of  said  election 

count/  court.  "^ 

shall  be  made  to  the  county  court,  and  it  shall  be  the  duty  of  the 

judge  of  said  court  to  declare,  by  publication,  the  result  of  said 

election ;  but,  if  no  one  point  shall  have  a  majority  of  all  the 

County  court  may  yotcs  cast,  thcH  thc  Said  court  may. order  a  new  election  to  be 

ordor    new   tieo-  '  •> 

tioB-vh«n.  j^gjj^  j^^^j  gj^,g  public  notice  thereof,  and  the -two  points  having 
the  largest  number  of  votes  at  the  fir.^t  election  shall  be  the  only 
candidates  at  the  second  election  for  the  county  seat. 
judKetoprooUim  Sec.  4.  Tho  county  court  or  the  judge  thereof  shall  proclaim 
the  result  of  said  election  in  a  public  manner,  by  giving  public 
notice  of  tho  final  result,  and  declare  the  point  receiving  the 
majority  of  tho  votes  cast  to  be  thc  permanent  county  seat  of 
Marshall  county. 

Sec.  5,  This  act  shall  bo  in  force  from  and  after  its  passage. 

A.  LARZALERE, 
f'jjcaArr  of  House  of  Representatives. 
C.  AV.  BABCOCK, 
President  of  the  Council, 
Approved  February  9, 1859. 
S.  MEDARY,  Governor. 
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CHAPTER  LVm. 

AN  ACT  locating  permanently  the  County  Seat  of  Shawnee  County. 

Whereas,  At  an  election  held  in  the  county  of  Shawnee,  Ter- 
ritory of  Kansas,  on  the  fourth  and  fifth  days  of  October,  A.  D. 
1858,  for  the  location  of  the  county  seat  of  the  said  county  of 
Shawnee,  by  a  direct  vote  of  the  people  of  said  county,  the  city 
of  Topeka  was  elected  as  such  county  seat,  by  a  majority  of  all 
the  votes  cast  at  said  election ;   therefore, 

Be  it  enacted  by  the  Governor  and.  Legislative  Jlssenibli/  of 
the  Territory  of  Kansas : 

Section  1.  That  the  county  seat  of  Shawnee  county,  in  the  i^«»*«4p«rai^ 
Territory  of  Kansas,  shall  be  and  the  same  is  hereby  removed  to 
and  permanently  located  at  the  city  of  Topeka,  and  all  the  oflS- 
cers  required  bylaw  to  keep  their  offices  at  the  county  seat,  shall, 
within  twenty  days  after  the  passage  of  this  act,  remove  their  count/ •£«««! 

X  o  /  .to  romoT*  ia 

offices  to  the  said  city  of  Topeka,  togetier  with  all  papers,  re-  '^'"'^  **^•• 
cords,  books  and  other  matters  belonging  to  the  same,  and  that 
all  proceedings,  judicial  or  otherwise,  required  by  law  to  be 
transacted  at  the  county  seat,  shall  hereafter  be  transacted  at 
the  said  city  of  Topeka. 

Sec,  2.  That  in  case  any  of  the  officers  of  said  county  shall  J*t'7^;^ff«" 
neglect  or  refuse  to  obey  the  requirements  of  the  first  section  of 
this  act,  they  shall  be  deemed  guilty  of  a  misdemeanor  and  subject 
to  a  fine  of  twenty-five  dollars  for  each  and  every  day  that  they 
or  either  of  them  shall  so  neglect  or  refuse  to  obey  said  require- 
ments;  said  fine  or  fines  to  be  sued  for  and  recovered  in  any 
court  of  competent  jurisdiction  of  this  Territory,  by  any  person, 
one-half  of  said  fine  to  go  to  the  complainant  and  the  remain 
der  to  the  county. 

Sec.  3.  The  tribunal  transacting  county  business  for  the  said  ^JSJ^d'toJlS 
county  of  Shawnee,  is  hereby  empowered  and  required  to  provide  xloL! 
suitable  accommodations  at  the  said  city  of  Topeka,  for  the  hold- 
ing of  courts,  preservation  of  records  and  the  transaction  of  all 
the  official  business  of  the  said  county  of  Shawnee. 

Sec.  4.  All  acts  and  parts  of  acts  inconsistent  with  the  provis- 
ions of  this  act  are  hereby  repealed. 
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Sbc.  5.  This  act  to  take  effect  and  be  in  force  from  and  after 
its  passage. 

A*  LAKZALERE, 
Speaker  of  House  of  Bepresentatives, 
C.  W.  BABCOCK, 
President  of  the  Council. 
Approved  January  25, 1859. 
S.  MEDARY, 

Oovernor. 


RiohttdMB 
«h»ng«d  to  Wft- 


IhftVAM. 


CHAPTER  LIX. 

AN  ACT  organizing  and  temporarily  locating  the  County  Seat  of  Wabaim* 

see  County. 

Be  it  enacted  by  the  Governor  and  Legislative  Jlssembly  qf 
the  Territory  of  Kansas : 

SkctionI.  That  the  name  of  the  county  of  Richardson  is 
hereby  changed  to  and  the  said  county  shall  hereafter  be  known 
by  the  name  of  Wabaunsee. 

Sec.  2.  That  the  county  of  Wabaunsee  is  hereby  detached  from 
the  county  of  Shawnee,  and  an  election  authorized  in  said  county 
of  Wabaunsee  for  county  officers,  to  be  held  on  the  fourth  Mon- 

"tffSiS'iSS;  ^*y  ^^  March,  A.  D.  1859,  who  shall  be  commissioned  by  the 
governor  and  hold  their  offices  until  the  next  general  election  for 

-TtmotetfiM.  county  officers,  and  until  their  successors  are  elected  and  quali- 
fied. 

t3*mtt*T;Mitioe4i-      Sbc.  8.  Tho  county  seat  of  said  Wabaunsee  county  is  hereby 

voflkTJSSSJtel  temporarily  located  at  the  town  of  Wabaunsee,  which  place,  to- 
gether with  the  towns  of  Alma,  Mission  Creek  and  Wilmington 
shall  be  voting  precincts  for  said  election,  and  also  for  election 
for  township  officers,  to  be  elected' on  the  said  fourth  Monday  of 
March,  A.  D.  1859. 

jDMtioAhewiitfd.  ggc.  4.  Said  election  shall  be  held  under  the  provisions  of  the 
general  law  governing  the  same,  and  judges  and  clerks  of  said 
election  shall  be  chosen  by  the  voters  assembled  at  the  several 
precincts  herein  named,  at  the  time  of  opening  the  polls. 
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Skc.  5.  This  act  to  take  effect  and  be  in  force  from  and  after 
its  passage. 

A.  LAEZALERE, 
Speaker  of  House  of  Representatives. 
C.  W.  BABCOCK, 
President  of  the  Council, 
Approved  February  11, 1859. 
S.  MEDARY, 

Governor. 


CHAPTER  LX. 

AN  ACT  temporarily  locating  the  County  Seats  of  Wise  and  Chase  Coun- 
ties [and  changing  the  name  of  Wise  County  to  Morris  County.] 

Be  a  enacted  by  the  Governor  and  Legislative  ^Assembly  qf 
the   Territory  of  Kansas : 

Section  1.  The  county  seat  of  Wise  county  is  hereby  tempo-  Kimeof  wim 
rarily  located  at  Council  Grove ;  of  Chase  county,  at  Cottonwood  JJJJJ^"'  ••*"*J^ 
Falls.     The  name  of  Wise  County  is  hereby  changed  to  Morris. 

A.  LARZALERE, 
Speaker  of  House  of  Representatives. 
C.  W.  BABCOCK, 
President  of  the  Council. 
Approved  February  11,  1859. 
S.  MEDARY, 

Governor. 


CHAPTER  LXI. 

AN  ACT  to  provide  for  funding  the  Indebtedness  of  the  Territory. 

Be  it  enacted  by  the  Governor  and  Legislative  Jlssembly  of 

the  Territory  of  Kansas  : 

Section  1.  That,  for  the  purpose  of  funding  so  much  of  the  T»*wm^to  pt«- 
indebtedness  of  the  Territory  as  is  hereinafter  specified,  the 
treasurer  of  tho  Territory  shall,  as  soon  as  practicable,  cause  to 
be  prepared  suitable  bonds,  not  to  exceed  in  amount  the  sum  of 
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one  hundred  thousand  dollars,  bearing  interest  at  the  rate  of  ten 
per  cent,  per  annum,  from  the  day  of  their  issue,  payable  at  tha 
city  of  New  York,  on  the  first  day  of  January,  eighteen  hundred 

Mt^ra^  "*  ***'  *^^  sixty-five.  The  interest  on  said  bonds  shall  be  due  and  pay- 
able at  the  same  place,  on  the  first  day  of  January  in  each  year. 
Said  bonds  shall  ne  signed  by  the  governor  and  countersigned  by 
the  comptroller,  and  ciiJorsed  by  the  treasurer,  and  have  the  seal 
of  the  Territory  aflixed  tlicreto. 

Coupons Aiuohed.  gg^.^  £.  Coupons  for  the  interest  shall  be  attached  to  each 
bond,  so  that  the  coupon  can  be  removed  without  injury  or  muti- 
lating the  bond.  Said  coupons  shall  be  consecutively  numbered 
and  signed  by  the  treasurer  of  the  Territory. 

JJS'S  Jiadi  u-      ^^^'  ^'  ^^  ^^^^  ^®  ^^®  ^^^y  ^^  *^®  treasurer  and  comptroller 
•'•*•  each,  to  keep  a  separate  record  of  all  such  bonds  as  may  bo 

issued  under  this  act,  showing  the  amount,  number  and  date  of 

each  bond,  and  to  whom  issued. 
^  V  ^  .    ,         Sec.  4.  No  bond  shall  be  issued  under  this  act  for  a  less  sum 

No  bond  for  Ie.^!i 

iouw?'  *"''**"^  than  one  hundred  dollars,  nor  for  the  fractional  parts  of  a  hun- 
dred dollars,  but  the  treasurer  may  issue  certificates  of  suchfrao- 
tional  parts  of  a  hundred  dollars  not  bonded,  and  said  certificates 
shall  bo  transferable  and  entitled  to  be  funded  as  heretofore  pro- 
vided. 
FiTohnadreddoi-  Sec.  5.  Tho  sum  of  fivo  huudrcd  dollars  is  hereby  appropri- 
urt£or  printing.  ^^^^  ^^^  ^j  ^^^  moucy  lu  tho  troasury,  not  otherwise  appropri- 
ated, to  defray  the  expenses  incurred  by  the  treasury  in  having 
said  bonds  prepared. 

Sec.  6.  From  and  after  the  passaee  of  this  act,  all  persons 
liJdt'to'be'giTen  "^viiig  auy  indebtedness  of  this  Territory  in  the  form  of  warrants 
tharefor.  ^^^^  ^^^  trcasury,  for  indebtedness  which  has  accrued  subsequent 

to  the  first  day  of  November,  1857,  or  which  may  accrue  prior 
to  the  first  day  of  January,  1860,  shall,  upon  presentation  of 
the  same  to  the  treasurer  of  the  Territory,  receive  therefor  a  bond 
or  bonds  of  the  Territory  of  Kansas,  as  provided  for  in  the  first 
section  of  this  act :  Provided^  That  nothing  herein  contained 
ioiJy^whi'any   ^hall  bo  coiistrucd  to  authorize  the  treasurer  to  issue  bonds  for 
In  the  treasury,    ^j^^  rcdemptiou  of  warrauts,  when  money  be  in  his  hands  suffi- 
cient to  pay  the  same. 
Treawrer  to  In-      Sec.  7.  Tho  trcusurcr  shall  indorse,  on  the  back  of  each  war- 

flome  each  wnr-  ' 

rtwrd1rbi'k*ptl  rant  so  redeemed,  the  date  on  which  he  redeemed  the  same,  and 
from  whom  received,  and  the  number  of  the  bond  issued  in  ex- 
change therefor ;  this  indorsement  shall  be  countersigned  by  the 
compti oiler,  and  each  warrant  shall  be  filed  in  the  office  of  the 
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secretary  of  the  Territory.  The  treasurer  and  comptroller  shall 
each  keep  a  record  of  the  same,  giving  the  number  of  the  war- 
rant, the  amount  and  date  of  the  same,  and  the  number  of  the 
bond  issued  thereon. 

Sec.  8.  For  the  payment  of  the  interest  on  the  bonds  issued  STwutJ^ui 
under  this  act,  there  shall  be  levied  and  collected,  annually,  on  *""*''*' 
the  taxable  property  of  the  Territory,  in  addition  to  the  Territo- 
rial tax  for  general  purposes,  a  sum  of  money  sufficient  for  that 
purpose,  and  the  sum  thus  derived  shall  be  set  apart  for  the  pay- 
ment of  the  interest  accruing  on  the  bonds  herein  provided  for ; 
and  the  faith  of  the  Territory  of  Kansas  is  hereby  pledged  for 
the  payment  of  the  bonds  issued  under  this  act,  and  of  the  inter- 
est thereon. 

Sec.  9.  It  shall  be  the  duty  of  the  treasurer  of  this  Territory  JJiJETiJ  m  i». 
to  make  arrangements  for  the  payment  of  the  interest  of  said  proiptij? 
bonds  when  the  same  shall  become  due,  and,  in  case  the  funds, 
herein  provided  for  that  purpose,  shall  not  be  collected  or  shall 
prove  to  be  insufficient,  the  said  treasurer  is  authorized  and  re- 
quired to  make  such  contracts  and  arrangements  as  may  be  nec- 
essary for  the  payment  of  said  interest  and  the  protection  of  the 
credit  of  the  Territory. 

Sec.  10.  It  shall  be  the  duty  of  the  comptroller  of  the  Terri-  ^JiSi^lSilu 
tory  to  attend  at  least  once  in  each  month  at  the  treasurer's  '•**•"•*• 
office,  to  examine  all  warrants  received  by  the  treasurer  as  afore- 
Baid,  and  to  cause  the  same  to  be  registered  and  cancelled  in  such 
manner  as  to  prevent  them  from  being  again  put  in  circulation. 

Sec.  11.  The  treasurer  of  the  Ten-itory  shall  transmit  to  the  rep^'S'tSi"^* 
governor  an  abstract  of  all  his  proceedings  under  this  act,  with 
his  annual  report,  to  be  by  the  governor  laid  before  the  Legisla- 
ture, and  all  books  and  papers,  pertaining  to  the  matter  provided 
for  in  this  act,  shall,  at  all  times,  be  open  for  inspection  by  any 
party  interested  therein,  or  by  any  committee  of  cither  branch  of 
the  Legislature,  or  a  joint  committee  of  both. 

Sec.  12.  The  Territorial  debts,  authorized  to  be  funded  by  S*Kf«5^"** 
this  act,  are  debts  due  and  to  become  due  from  the  Territory  of 
Kansas,  under  the  provisions  of  any  law  passed  subsequent  to 
November  fii*st,  A.  D,  1857  ;  and  it  shall  be  the  duty  of  the 
governor  and  treasurer  to  write  on  the  face  of  said  bonds  that 
they  are  issued  for  the  purposes  defined  in  this  section. 

Sec.  13.  That  the  bonds,  hereby  authorized  to  be  issued,  shall  ^,"£lnulf72l 
be  receivable  by  the  comptroller  for  banking  purposes,  under  the  ^"*' 
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provisions  of  an  act  authorizing  the  receipt  of  State  bonds  for 
banking  purposes. 

Sso.  14.  This  act  to  take  effect  and  be  in  force  from  and 
after  its  passage. 

A.  LARZALERE, 
Speaker  of  House  of  Representatives. 

C.  W.  BABCOOK,  I 

rresident  of  the  Council.  f 

Approved  February  11,  1859. 

S.  MEDARY, 

Governor. 


91,  priTato  lavf, 
18S8. 


CHAPTER  LXn. 

AN  ACT  to  amend  an  Act  entitled  "An  Act    legalizing  the  Registry  of 
Deeds  for  the  city  of  Topeka,"  approved  February  9, 1868. 

Be  it  enacted  by  the  Governor  and  Legislative  Assembly  of 
the  Territory  of  Kansas : 
2lS*oVih?^er       Section  1.  That  chapter  ninety-one  of  private  laws  of  Kan- 
!•»•,  gjyg  Temtory,  approved  February  9, 1858,  be  and  is  hereby  so 
amended  as  to  read,  ^ 'shall  have  been   obtained,"  instead  of 
^^can  be  obtained."  ' 

Sec.  2.  This  act  to  take  effect  and  bo  in  force  from  and  after 
its  passage. 

A.  LARZALERE. 
Speaker  oj  House  of  Representatives. 
C.  W.  BARCOCK, 
President  of  the  Council. 
Approved  February  7, 1859. 
,S.  MEDARY, 

Governor. 
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CHAPTER  LXm. 

AN  ACT  concerning  Descents  and  Distributions. 

DISTRIBUTION   OF  FEBSONAL   FBOFEBTT. 


j<iCSU.XjS 


Be  it  enacted  by  the  Governor  and  Legislative  Jissembly  qf 

the  Territory  of  Kansas  : 

Section  1.  The  personal  property  of  the  deceased,  not  neces-  Dutriimti^a. 
Barjr  for  the  payment  of  debts  nor  otherwise  disposed  of  accord- 
ing to  law,  shall  be  distributed   to  the  same  persons  and  in  the 
same  proportions  as  though  it  was  real  estate. 

Sec.  2.  The  distributive  shares  shall  be  paid  over,  as  fast  as  p»7»«n*. 
the  executor  can  properly  do  so. 

Sec.  3.  The  property  itself  shall  be  distributed  in  kind  when-  laua*. 
ever  that  can  be  done  satisfactorily  and  equitably.     In  other  cases 
the  court  may  direct  the  property  to  be  sold,  and  the  proceeds  to 
be  distributed. 

Sec.  4.  When  the  circumstances  of  the  family  require  it,  the  p»rti»i  4irtribtt» 
court,  in  addition  to  what  is  set  apart  for  their  use,  may  direct  a 
partial  distribution  of  the  money  or  effects  on  hand,  at  any  time 
after  filing  the  inventory,  upon  the  execution  of  security,  like 
that  required  of  legatees  in  like  cases. 

The  disposition  of  Seal  Property. 

Sec.  5.  One-half  in  value  of  all  the  real  estate,  in  which  the  portio*. 
husband  at  any  time  during  the  marriage  had  a  legal  or  equitable 
interest,  which  has  not  been  sold  on  execution  or  other  judicial 
sale,  or  to  which  the  wife  has  made  no  relinquishment  of  her 
rights,  or  which  may  not  be  necessary  for  the  payment  of  the  debts 
of  the  deceased  husband,  shall,  under  the  direction  of  the  court,  be 
set  apart  by  the  executor  as  her  property  in  fee  simple  upon  the  death 
of  the  husband,  if  she  survives  him.  Continuous  co-habitation  as 
husband  and  wife  is  presumptive  evidence  of  marriage,  for  the 
purpose  of  giving  the  right  aforesaid. 

Sbo.  6.  Such  share  shall  be  so  set  off  as  to  include  the  ordi-  Jjjjj*" 
nary  dwelling  house,  and  the  land  given  by  law  to  the  husband 
as  a  homestead,  or  so  much  thereof  as  will  be  equal  to  the  share 
allotted  to  her  by  the  last  section,  unless  she  prefers  a  different 
arrangement.  But  no  different  arrangement  shall  bo  permitted 
where  it  would  have  the  effect  of  prejudicing  the  rights  of  credi- 
tors. 

Seo.  7.  The  share  thus  allotted  to  her  may  be  set  off  by  the  howm*< 
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^  •    .       mutlial  consent  of  all  the  parties  interested,  when  such  consent 

A  T^J^    •aGpff?  b^btained,  or  it  may  be  set  off  by  referees  appointed  by  the 
court,       % 

appUoaum;  Sec.  8.  The  application  for  such  admeasurment  by  referees 

may  be  made  at  any  time  after  twenty  days,  and  within  ten  years 
after  the  death  of  the  husband,  and  must  specify  the  particular 
tracts  of  land  in  which  she  claims  her  portion,  and  ask  the  ap- 
pointment of  referees. 

Notioe.  Sec.  9.  The  court  shall  fix  the  time  for  making  the  appoint- 

ment, and  direct  such  notice  thereof  to  be  given  to  all  the  parties 
interested  therein  as  it  deems  proper. 

Sec.  10.  The  referees  may  employ  a  surveyor,  if  necessary, 
and  they  must  cause  the  widow's  share  to  be  marked  off  by  metes 
and  bounds,  and  make  a  full  report  of  their  proceedings  to  the 
court,  as  early  as  practicable. 

Sec.  II.  The  court  may  require  a  report  by  such  a  time  as  it 
deems  reasonable,  and  if  the  referees  fail  to  obey  this  or  any  other 
order  of  the  court,  it  may  discharge  them  and  appoint  others  in 
their  stead,  and  may  impose  on  them  the  payment  of  all  costs 
previously  made,  unless  they  show  good  cause  to  the  contrary. 

OMtfMUM.  Sec.  12.  The  court  may  confirm  the  report  of  the  referees,  or 

it  may  set  it  aside  and  refer  the  matter  to  the  same  or  other 
referees,  at  its  discretion. 

^^•'  Sbo.  13.  Such  confirmation,  after  the  lapse  of  thirty  days,  un- 

less appealed  from  according  to  law,  shall  be  binding  and  con- 
clusive as  to  the  admeasurement,  and  she  may  bring  suit  to 
obtain  possession  of  the  land  thus  set  apart  for  her. 

Hjrtight  0OU-  Sec.  14.  Nothing  in  the  last  section  shall  prevent  any  person 
interested  from  controverting  the  general  rights  of  the  widow  to 
the  portion  thus  admeasured. 

i-totiea  and  will.  Sbc.  15.  The  widow's  portion  cannot  be  affected  by  any  will  of 
her  husband,  if  she  objects  thereto  and  relinquishes  all  rights  con- 
ferred upon  her  by  the  will. 

owetak  Sec.  16.  Subject  to  the  rights  and  charges  hereinbefore  con- 

templated, the  remaining  estate  of  which  the  decedent  died  seized, 
shall,  in  the  absence  of  other  arrangements  by  will,  descend  in 
equal  shares  to  his  children. 

B^niaatotioB.  Sbc.  17.  If  any  one  of  his  children  be  dead,  the  heirs  of  such 
child  shall  inherit  his  share  in  accordance  with  the  rules  herein 
prescribed,  in  the  same  manner  as  though  such  child  had  outlived 
his  parent. 

Sec.  18.  If  the  intestate  leaves  no  issue,  the  whole  of  his  es- 
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tate  shall  go  to  his  wife,  and,  if  he  leaves  no  wife  nor  issue,  the 
whole  shall  go  to  his  father. 

Sec.  19.  If  his  father  be  preyiously  dead,  the  portion  which  «^»M«**»w»a. 
would  have  fallen  to  his  share  by  the  above  rules,  shall  be  dis- 
posed of  in  the  same  manner  as  though  he  had  outlived  the  intes- 
tate and  died  in  the  possession  and  ownership  of  the  portion  thus 
falling  to  his  share,  and  so  on  through  each  ascending  ancestor 
and  his  issue,  unless  heirs  are  sooner  found. 

Sec.  20.  If  heirs  are  not  found  in  the  male  line,  the  portion  i>a»i»ua«. 
thus  uninherited  shall  go  to  the  mother  of  the  intestate  and  to  her 
heirs,  following  the  same  rules  as  above  prescribed. 

Sec.  21.  If  heirs  are  not  thus  found,  the  portion  uninherited  JS?^"***'"" 
shall  go  to  the  wife  of  the  intestate  or  to  her  heirs,  if  dead,  ac- 
cording to  like  rules  ;  and,  if  he  has  had  more  than  one  wife,  who 
either  died  or  survived  in  lawful  wedlock,  it  shall  be  equally  di- 
vided^ between  the  one  who  is  living  and  the  heirs  of  diose  who 
are  dead,  or  between  the  heirs  of  all,  if  all  are  dead,  such  heirs 
taking  by  right  of  representation. 

Sec.  22.  If,  still,  thtre  be  property  remaining  uninherited,  it  *^^^ 
shall  escheat  to  the  Territory. 

Sec.  23.  Illegitimate  children  inherit  from  the  mother,  and  2^J**~*»  •"'• 
the  mother  from  the  children. 

Sec.  24.  They  also  inherit  from  the  father  whenever  they  have 
been  recognized  by  him  as  his  children,  but  such  recoguition  must 
have  been  general  and  notorious,  or  else  in  writing. 

Sec.  25.  Under  such  circumstances,  if  the  recognition  of  rela- 
tionship has  been  mutual,  the  father  may  inherit  from  his  illegi- 
timate child. 

Sec.  26.  But  in  thus  inheriting  from  an  illegitimate  child,  the  R«i«iiiw«hoM« 
rule  above  established  must  be  inverted  so  that  the  mother  and 
her  heirs  take  preference  of  the  father  and  his  heirs,  the  father 
having  the  same  right  of  inheritance  in  regard  to  an  illegitimate 
child  that  the  mother  has  in  regard  to  one  that  is  legitimate. 

Seo.  27.  Property  given  by  an  intestate,  by  way  of  advance-  AdTMi«»i«mt. 
ment  to  an  heir,  shall  be  considered  part  of  the  estate,  so  far  as 
regards  the  division  and  distribution  thereof,  and  shall  be  taken 
by  such  heir  towards  his  share  of  the  estate,  at  what  it  would  now 
be  worth  if  in  the  condition  in  which  it  was  so  given  to  him. 

Sec.  28.  But,  ifsuchadvancementexceeds  the  amount  to  which 
he  would  be  entitled,  he  cannot  be  required  to  refund  any  portion 
thereof. 


Sec.  29.  All  the  provisions  hereinbefore  made,  in  relati^  to 
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the  widow  of  a  deceased  husband,  shall  be  applicable  to  the  hus- 
band of  a  deceased  wife.  Each  is  entitled  to  the  same  rights  or 
portion  in  the  estate  of  the  other,  and  like  interests  shall  in  the 
same  manner  descend  to  their  respective  heirs.  The  estate  of 
dower  and  by  courtesy  are  hereby  abolished. 

Sec.  30.  Children  oE  the  half-blood  shall  inherit  equally  with 
children  of  the  whole  blood.  Children  of  a  deceased  parent  en- 
herit  in  equal  proportions  the  portion  their  father  or  mother  would 
have  inherited,  if  living. 

Sec.  31.  This  act  to  take  effect  and  be  in  force  from  and 
after  the  first  day  of  June  next. 

A.  LAEZALERE, 
Speaker  of  the  House  of  Representatives, 
C.  W.  BABCOCK, 
President  of  the  Council. 
Approved  February  8,  1869. 
S.  MEDARY, 

Governor. 


/^Co  -/<D~^ 


CHAPTER  LXIV. 


MarrioffM  pro- 
klbited  b7  U« 
▼•Id. 


KarrlAgefl  by 

foroe  or  frftvd 
WBT  b«  deelarod 
▼ofd. 


Wban  marrlagei 
fhftUMtbt  void. 


AN  ACT  concerning  Divorce  and  Alimony. 

Be  it  enacted  by  the  Governor  and  Legislative  •Assembly  qf 

the  Territory  of  Kansas : 

Section  1.  All  man-iages  which  are  prohibited  by  law,  on  ac- 
count of  consanguinity  between  the  parties,  or  on  account  of 
either  of  them  having  a  former  husband  or  wife  then  living,  shall, 
if  solemnized  within  this  Territory,  be  absolutely  void,  without 
any  decree  of  divorce  or  other  legal  proceedings. 

Sec.  2.  When  either  of  the  parties  to  a  marriage,  for  want  of 
age  or  understanding,  shall  be  incapable  of  assenting  thereto,  or 
when  the  consent  of  either  shall  havp  been  obtained  by  force  or 
fraud,  and  there  shall  have  been  no  subsequent  voluntary  cohabi- 
tation of  the  parties,  the  mai'riage  shall  be  void,  from  the  timeita 
nullity  shall  be  declared  by  a  court  of  competent  authority. 

Sec.  3.  In  no  case  shall  a  marriage  be  adjudged  a  nullity  on 
the  ground  that  one  of  the  parties  was  under  the  age  of  legal  con- 
sent, if  it  shall  appear  that  the  parties  after  they  had  attained 
such  age,  had  for  a  time  freely  cohabited  together  as  husband  and 
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ifife,  nor  shall  the  marriage  of  any  insane  person  be  adjudged 
void  after  his  restoration  to  reason,  if  it  shall  appear  that  the 
parties  freely  cohabited  together  as  husband  and  wife,  after  such 
insane  person  was  restored  to  a  sound  mind. 

Sec.  4.  When  a  marriage  is  supposed  to  be  void,  or  tho  validi-  J^;w,*!SLl*' 
ty  thereof  is  disputed  for  any  of  the  causes  mentioned  in  the  two  "p'*^  ^*'"- 
preceding  sections,  either  party  may  file  a  petition  in  the  district 
court  of  the  county,  where  the  parties  or  one  of  them  resides  for 
annulling  the  same,  and  such  petition  shall  be  filed  and  proceed- 
ing shall  be  had  thereon,  as  in  the  case  of  proceedings  in  said 
court  for  a  divorce,  and,  upon  due  proof  of  the  nullity  of  the  mar* 
riage,  it  shall  be  adjudged  null  and  void. 

Sec.  5.  The  district  [court,]  in  the  county  where  the  plaintiff  J«ri^»«**«»- 
resides,  has  jurisdiction  of  all  cases  of  divorce  and  alimony,  and 
of  guardianships  connected  therewith.  v   ♦  ^     .    - 

Sec.  6.  The  petition  for  divorce,  in  addition  to  the  facts  on  JiJ*,{Jil|***  ' 
account  of  which  the  plaintiff  claims  the  relief  sought,  must  state 
that  he  has  been  for  the  last  six  months  a  resident  of  the^Ten;!;;       ^ ' '  ^     » 
tory,  and  that  the  application  is  not  made  'through   fear   or  ^ 

restraint,  or  out  of  any  levity  or  collusion  with  the\defendaht,     . 
but  in  sincerity  and  truth  for  the  purpose  set  forth  in  the  petition.  ^ 

It  must  also  be  sworn  to  by  the  plaintiff. 

Sec.  7.  Divorces  from  the  bonds  of  matrimony  may  be  decreed  J!^tJi^i5SJJ,^ 
agairist  the  husband  in  the  following  cases :     First,  When  the  STl^l^^tJiSfi 
defendant  at  the  time  of  his  marriage  was  impotent :     Second,   "  "  ' 
When  he  had  a  lawful  wife  then  living :     Third,  When  he  has 
committed  adultery  subsequent  to  the  marriage  :     Fourth,  When 
he  willfully  deserts  his  wife  and  absents  himself  without  a  reason- 
able cause  for  the  space  of  one  year:     Sixth,  When  after  mar- 
riage he  becomes  addicted  to  habitual  drunkenness :     Seventh, 
When  he  is  guilty  of  such  inhuman  treatment  as  to  endanger  the 
life  of  his  wife. 

Sec.  8.  The  husband  may  in  all  cases  obtain  a  divorce  from  s»mei«»iartirMi 
the  wife  for  like  causes. 

Sec.  9.  If  the  defendant  does  not  appear  and  answer  the  peti-  DefenduitMi 
tion  at  the  proper  time,  the  court,  if  satisfied  that  the  complain-  bwaghiiiit» 
ant  is  the  injured  party,  may  decree  a  dissolution  of  the  marriage 
contract,  or  when  the  defendant  can  be  found,  it  may,  in  its  dis- 
cretion, bring  him  in  by  attachment  and  compel  him  to  answer. 

Sec.  10.  When  a  divorce  is  decreed,  the  court  may  make  such  court 

^  In  wli 

order  in  relation  to  the  children  and  property  of  the  parties,  and  «"id»«- 
the  maintenance  of  the  wife,  as  shall  be  right  and  proper.     Sub- 
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sequent  changes  may  be  made  by  the  court  in  these  respects, 
where  circumstances  render  them  expedient. 

Sec.  11.  When  a  divorce  is  decreed,  the  guilty  party  forfeits 
all  rights  acquired  by  the  marriage. 

Sbo.  12.  No  decree  of  diyorce  shall  affect  the  legitimacy  of 
any  child  begotten  within  the  bonds  of  lawful  wedlock. 

Sec.  18.  This  act  to  take  effect  and  be  in  force,  from  and  after 
the  first  day  of  June  next. 

A,  LARZALERE, 
Speaker  of  House  of  Representatives, 
C.  W.  BABCOCK, 
President  of  the  Council. 
Approved  February  7, 1859. 
S.  MEDARY, 


/  ^^  A/3C 


CHAPTER  LXV. 

AN  ACT  regulating  Elections. 

Be  it  enacted  hy  the  Governor  and  Legislative  Assembly  of 
the  Territory  of  Kansas  : 
QudifloftUo&of  Section  1.  Every  male  person,  of  the  age  of  twenty-one 
years  or  upwards,  belonging  to  either  of  the  following  classes, 
who  shall  have  resided  in  this  Territory  for  three  months  next  pre- 
ceding any  election,  and  ten  days  in  the  township  or  ward  in  which 
they  offer  to  vote,  shall  be  deemed  a  qualified  voter  at  such  elec- 
tion :  First,  White  citizens  of  the  United  States :  Second,  White 
persons  of  foreign  birth,  who  have  declared  their  intention  to 
become  citizens  conformably  to  the  laws  of  the  United  States  on 
the  subject  of  naturalization :  Third,  Persons  of  Indian  blood, 
who  have  been  declared,  by  treaty,  to  be  citizens  of  the  United 
States. 

Sbc.  2.  No  person  under  guardianship,  non  compos  mentis 
or  insane,  shall  be  qualified  to  vote  at  any  election,  nor  shall  any 
person,  convicted  of  treason,  felony  or  bribery,  unless  restored  to 
civil  rights ;  nor  shall  any  person  who,  being  an  inhabitant  of 
this  Territory,  may  hereafter  be  engaged,  'directly  or  indirectly, 
in  any  duel,  either  as  principal  or  accessory,  be  permitted  to 
vote  at  any  election ;  nor  shall  any  person  who  shall  have  made 
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or  become,  either  directly  or  indirectly,  interested  in  any  bet  or 
wager  depending  upon  the  result  of  any  election  at  which  he  shall 
offer  to  vote,  be  permitted  to  vote  at  such  election  ;  nor  shall  any 
person,  who  has  not  resided  at  least  ten  days  in  the  township,  ward 
or  district  in  which  he  offers  to  vote,  be  allowed  to  vote  therein. 
Every  qualified  elector  shall  be  eligible  to  hold  any  ofiSce  for 
which  he  is  an  elector. 

Sec.  3.  The  assessors  in  the  several  townships  and  cities  in  each  it«i'«ty  *•  *>• 

*■  IBMIO  0/  MM0MT. 

and  every  county  in  this  Territory,  shall,  at  the  same  time  that 
the  township  or  city  assessment  is  made,  make  a  registry  of  the 
qualified  voters  in  such  township  or  city,  and  for  that  purpose  shall 
have  full  power  to  administer  oaths  to  persons  applying  to  be 
registered,  touching  their  qualifications  as  voters. 

Sbc.  4.  The  registry  shall  be  made  in  a  schedule  headed ''•^•''^***'^' 
* 'Registry  of  voters  of  the  township  of  (or  ward,  as  the  case  may 
be,)  countyor  city  of  ,  for  the  year  A.  D.  18 — ,''  (fill- 
ing in  the  proper  date,)  and  ruled  off  into  three  separate 
columns,  one  of  which  shall  contain  the  names  of  voters,  in 
alphabetical  order,  one  their  occupation  or  profession,  and  the 
other  their  place  of  residence  ;  and,  if  in  a  city,  designating  the 
street  and  block  where  they  reside. 

Seo.  5.  In  making  such  registry,  the  assessor  shall  first  tran-  nowatd*. 
scribe  the  names  that  appear  on  the  registry  and  additional  reg- 
istries of  the  previous  year,  and  shall  then  add  the  names  of  those 
who  have  not  already  been  registered. 

Sec.  6.  The  township  or  city  clerk  shall  furnish  the  assessor  ^•^^  •**'^- 
with  a  certified  copy  of  the  registry  and  additional  registries  of 
the  previous  year,  at  the  same  time  the  assessment  roll  is  placed 
in  his  hands. 

Sec.  7.  The  assessor  shall  complete  the  registry  and  file  it  in  whwiiiw. 
the  oflSce  of  the  township  or  city  clerk,  as  the  case  may  be,  on 
or  before  the  fifteenth  day  of  August,  in  each  year. 

Sbc.  8.  Before  each  election,  the  township  or  city  clerk  shall  2;"***'***^ 
cause  written  or  printed  copies  of  such  registry  to  be  made,  to 
the  number  of  six,  (and  as  many  more  as  the  city  council  or 
township  board  shall  require, )  and  posted  up  in  as  many  of  the 
most  public  places  in  the  township  or  ward,  one  of  which  shall  be 
at  the  usual  place  of  holding  elections  therein,  at  least  twenty 
days  before  the  holding  any  election,  general  or  special ;  if  a 
newspaper  is  published  in  such  township  or  city,  the  registry  of 
the  township  or  each  ward  shall  be  published  therein  once  a  week 
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for  three  weelcs,  tlie  last  insertion  to  be  at  least  twelve  days  be- 
fore the  election. 
?n"2th*2nd"mh      Sec.  9.  The  township  or  city  clerk,  as  the  case  may  be,  shall 
ieotioK  wi-*"*  attach  to  said  registry,  and  publish  therewith,  a  notice  stating 
w  n>g  a  rjr.       ^^^^  ^^  ^^.  ^^  ^^^^^^  ^^  ^^^  usxiqI  place  of  meeting  of  the  township 

board,  or  city  council,  to  be  therein  named,  on  the  twelfth  and 
eleventh  days  previous  to  the  election,  giving  the  days  of  the 
month  on  which  such  days  fall,  and  register  the  names  of  such 
persons  as  shall  personSlly  apply  to  be  registered,  and  who  have 
not  been  already  registered. 
Begi8t«rop«a  Sbc.  10.  It  shall  bc  the  duty  of  the  township  or  city  clerk,  as 

from  9  ».  m.  to  9  •'  i  r 

p-  ■>•  the  case  may  be,  to  attend,  in  pursuance  of  said  notice,  between 

the  hours  of  nine  o'clock  A.  M.,  and  nine  o'clock  P.  M.  of  said 
days,  and  perform  the  duties  in  said  notice  specified. 

sohoduio  for  ad-      Sec.  11.  Such  roffistry  shall  be  made  in  the  schedule  entitled 

**  Additional  registry  of  voters  of  the  township  of ,  (or 

ward,  as  the  case  may  be,)  in  the  county  (or  city,)  of , 

for  the  year  A.  D.  18 — ,"  (filling  in  the  proper  date,)  and  oth- 
erwise similar  to  the  originial  registry. 

Copy  for  inspeo.  Sec.  12.  Thc  clcrk  shall  make  a  copy  of  such  registry  and 
additional  registry,  certified  under  his  hand,  and  deliver  it  to  the 
inspectors  of  election  at  the  proper  poll,  at  the  place  of  holding 
such  elections,  at  or  before  the  hour  of  opening  the  polls. 

A&'^iSlT  Sec.  13.  Such  registration  shall  be  prima  facie  evidence  of 
the  qualification  of  the  persons  named  therein  to  vote,  but  if  any 
such  person  be  challenged  at  the  polls,  he  shall  make  proof  of 
his  qualifications,  according  to  law. 

Sjifuwd!"^*"  Seo.  14.  No  person  shall  be  entitled  to  vote  who  has  not  been 
duly  registered,  according  to  the  provisions  of  this  chapter. 

citjregistrj.  gEc.  15.    Whcu  au  incorporated   city  constitutes   part  of  a 

township,  the  registration  shall  be  made  by  the  township  officers. 

owuMi  eieotion,  gEc.  16.  A  general  election  shall  be  held  in  the  several  town- 
ships and  wards  in  this  Territory,  on  the  Tuesday  next  after  the 
first  Monday  of  Ifovember  in  each  year,  at  which  time  there 
shall  be  chosen  so  many  of  the  following  officers  as  are  by  law  to 
be  elected  in  such  year,  that  is  to  say,  delegate  to  Congress, 
members  of  the  Council,  members  of  the  House  of  Representa- 
tives, Territorial  superintendent  of  common  schools,  county  su- 
perintendent, probate  judge,  sherifi*,  register  of  deeds,  county  at- 
torney, clerk  of  the  probate  court,  clerk  of  the  board  of  supervi- 
sors, county  treasurer,  coroner,  and  all  other  Territorial  and 
county  officers. 
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Sec.  17.  Special  elections  may  be  held  in  the  following  cases,  JSJa^i^i]***^^"'' 
and  for  the  election  of  the  following  officers :  First,  When  there 
has  been  no  choice  at  the  general  election  of  a  delegate  to  Con- 
gress, Territorial  superintendent,  member  of  the  Council  or 
House  of  Representatives,  or  of  any  county  officer  who  should 
properly  have  been  chosen  at  such  general  election  :  Second, 
YHien  the  right  of  a  person  elected  to  the  office  of  member  of 
the  Council,  member  of  the  House  of  Representatives,  or  to 
either  of  the  said  county  offices,  shall  cease,  by  death  or  other- 
wise, before  the  commencement  of  the  term  of  service  for  which 
he  shall  have  been  elected  :  Third,  When  a  vacancy  shall  occur 
in  either  of  said  county  offices,  after  the  commencement  of  the 
term  of  service,  and  more  than  three  months  before  the  next 
general  election  :  Fourth,  When  a  vacancy  occurs  in  the  office 
of  member  of  the  Council  or  member  of  the  House  of  Repre- 
sentatives after  the  last  day  of  November  and  before  the  first 
day  of  January  next  following :  Fifth,  If  a  vacancy,  proper  to 
be  supplied  at  a  general  election,  shall  not  have  been  supplied  at 
the  general  election  next  succeeding  the  happening  thereof,  a 
special  election,  to  supply  such  vacancy,  shall  be  held  :  Sixth, 
When,  in  any  other  case  of  a  vacancy  not  particularly  provided 
for  in  this  section,  the  governor  shall,  in  his  discretion,  direct. 

Sec.  18.  A  vacancy  in  either  of  the  offices  named  in  the  six-  vaoanek.  wp- 

**  plied  at  geaeral 

teenth  section  of  this  chapter,  which  shall  not  have  been  supplied  «^'>«**o»- 
by  an  election  before  the  general  election  next  succeeding  the 
happening  thereof,  may  be  supplied  at  such  election. 

Seo.  19.  Special  elections  may  be  conducted  and  the  result  fp^'^i  eiecMoni, 

*^  ./.T.-ii  how  ooaduoted. 

thereof  canvassed  and  certified  in  all  respects,  as  near  as  prac- 
ticable, in  like  manner  as  general  elections,  except  as  otherwise 
directed ;  and  no  special  election  shall  be  held  within  thirty  days 
next  preceding  a  general  election. 

Sec.  20.  All  general  and  special  elections  shall  bo  held  at  the  where  heiA. 
place  in  each  township  where  the  last  township  meeting  was  held, 
or  at  such  other  place  therein  as  shall  have  beei\  ordered  at  a  pre- 
vious township  meeting,  or  when  there  has  been  no  such  previous 
township  meeting,  then  at  such  place  as  shall  be  directed 
in  the  act  or  proceeding  by  which  the  township  was  organized  ; 
but  nothing  in  this  section  contained  shall  prevent  the  holding  of 
two  or  nu)re  polls  in  one  township,  when  the  same  shall  be  ordered 
by  the  inspectors  of  election. 

Sec.  21.  Whenever  it  shall  become  impossible  or  inconvenient  in«p««*ow  bv 

\  »djourn. 

to  hold  an  election  at  the  place  designated  therefor,  the  board  of 
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inspectors,  after  having  assembled  at,  or  as  near  as  practicable 
to  such  place,  and  before  receiving  anj  votes,  may  adjourn  to  the 
nearest  convenient  place  for  holding  the  election,  and  at  such 
adjourned  place  forthwith  proceed  with  the  election. 
Proclaim  «d-  Sec.  22.  Upou  adjouming  any  election,  as  provided  in  the 

preceding  section,  the  board  of  inspectors  shall  cause  proclama- 
tion thereof  to  be  made,  and  shall  station  a  constable  or  some 
other  proper  person,  at  the  place  where  the  adjournment  was 
made,  to  notify  all  electors  arriving  at  such  place  of  ihe  adjourn- 
ment and  the  place  to  which  it  was  made. 
TeTriiorJaiiecM.      Sec.  23.  The  sccrotary  of  the  Ten-itory  shall,  between   the 
Aotleoto  »iioriff.  first  day  of  September  and  the  first  day  of  October  in  each  year, 
in  which  a  Territorial  superintendent,  or  delegate  to  Congress, 
or  any  other  Territorial  officers  are  to  be  elected  for  a  full  term, 
make  out  and  cause  to  be  delivered  to  the  sheriff  of  each  county, 
a  notice, in  writing,  stating  that,  at  the  next  general  election,  the 
aforementioned  Territorial  officers  are  to  be  elected,  or  so  many 
of  such  officers  as  are  then  to  be  chosen. 
Territorial  wtro-      Sec.  24.  If  any  vacancy  shall  exist  in  the  office  of  delegate 
Mtioe  to  iheriff.    to  Congfcss,  Territorial  superintendent  or  any  other  Territorial 
officer  proper  to  be  supplied  at  the  ensuing  general  election,  one 
month  before  such  election,  the  secretary  of  the  Tenritory  shall, 
thirty  days,  at  least,  before  such  election,  give  notice,  in  writing, 
to  the  shcriflf  of  each  county,  specifying  the  cause  of  such  vacan- 
cy, the  name  of  the  officer  in  whose  office  it  occurred,  and  the 
time  wlicn  his  term  of  ofEce  would  have  expired. 
Territorial  seero-      Seu.  25.  The  Secretary  of  the  Territory  shall,  between  the 
IiMtioS'  ***"*^  fi^s^  ^**y  ^f  September  and  the  first  day  of  October  in  each  year, 
in  which  the  official  term  of  any  member  of  the  Council  in  any 
district  will  expire,  make  out  and  cause  to  be  delivered  to  the 
sheriff  of  the  county  comprising  such  district,  or  to  the  sheriff  of 
each  county  which  shall  form  a  part  thereof,  a  notice,  in  writing, 
specifying  the  number  of  the  district,  and  the  name  of  the  mem- 
ber or  members  whose  term  of  office  will  so  expire. 
2?rlrd«ed.""''      S^^*  26.  All  special  elections  for  county  oilicers,  and  the  fill- 
ing of  all  vacancies  at  a  general  election,  shall   be  ordered  by 
the  sheriff  of  the  county,  iv'hich  order  shall  bo  countersigned  by 
the  clerk  of  the  board  of  supervisors  ;  in  all  other  cases  of  spe- 
cial elections,  they  shall  be  ordered  by  the  governor. 
What  the  oraor        Sec.  27.  Evcry  order  or  writ,  issued  for  a  special  election, 
shall  specify  the  county  or  district  in  which  such  election  is  to 
be  held,  how  the  vacancy  occurred,  the  name  of  the  officer  in. 
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whose  offico  it  occurred,  the  time  when  his  term  of  office  wonid 
have  expired,  and  the  day  on  which  such  election  is  to  be  held, 
which  shall  not  be  less  than  twenty  nor  more  than  forty  days 
from  the  date  of  the  order  or  writ,  and  the  same  shall  be  forth- 
with delivered  to  the  sheriflf  of  the  proper  county,  or,  in  case  of 
vacancy  in  a  district  composed  of  more  than  one  county,  then  to 
the  sheriff  of  each  county  in  such  district. 

Sbo.  28.  The  sheriff,  on  receiving  either  of  the  notices  direct-  J^^ftthnit, 
ed  in  this  chapter  to  be  sent  to  him,  shall  forthwith  cause  a 
notice,  in  writing,  to  be  delivered  to  the  township  clerk  of  each 
township,  and  to  one  of  the  inspectors  of  election  in  each  ward  in 
any  city  of  his  county,  or,  if  the  vacancy  be  in  a  council  or  rep- 
resentative district  within  his  county,  then  such  notice  shall  be 
delivered  to  such  officer  in  each  township  or  ward  in  such  dis- 
trict,, which  notice  shall  contain,  in  substance,  the  notices  so 
received  by  such  sheriff. 

Sec.  29.  The  township  clerk  of  every  township,  or  city  clerk,  2JJl  •'*•''• 
or  inspectors  of  any  ward  in  any  city,  ten  days  previous  to  any 
general  election,  or  on  receiving  either  of  the  notices  directed  in 
this  chapter  to  be  delivered  to  him,  shall  give  notice,  in  writing, 
under  his  hand,  to  the  electors  of  his  township  or  ward,  of  the 
time  and  place  at  which  such  election  is  to  be  held,  and  of  the 
officers  to  be  chosen ;  and,  if  the  notice  is  for  a  general  election, 
it  shall  state  whether  any  of  the  officers,  then  to  be  chosen,  are 
to  fill  vacancies,  and  the  names  of  the  last  incumbents  of  the  offices 
in  which  vacancies  exist,  and  such  township  clerk  or  inspectors 
shall  cause  such  notices  to  be  posted  up  conspicuously  in  at  least 
five  of  the  most  public  places  in  his  township  or  ward. 

Sbo.  30.  Whenever,  in  any  county,  the  office  of  sheriff  shall  ^'^^ilJ^towi 
be  vacant,  and  there  shall  be  no  person  therein  authorized  to 
perform  his  duties,  the  clerk  of  the  board  of  supervisors  of  such 
county  shall  receive  and  make  out  and  deliv3r  the  notices  of 
election,  in  this  chapter  required  to  be  received,  made  out  and 
delivered  by  such  sheriff. 

Sec.  31.  Whenever  a  vacancy  shall  occur  in  the  offices  either  SSVgi^K."** 
of  member  of  the  Council*  or  the  House  of  Representatives,  other-  "••*«k<*^«"*'- 
wise  than  by  resignation,  it  shall  be  the  duty  of  the  clerk  of  the 
board  of  supervisors  of  the  county  in  which  the  member  whose 
office  is  vacant  shall  have  resided  at  the  time  of  his  election, 
to  transmit,  without  delay,  a  notice  of  such  vacancy  to  the  gov- 
ernor. 

Sec.  32.  The  supervisors  of  each  township  shall  be  inspectors  wiio«b»iib«u. 


•p«ctorf. 
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of  election  in  each  township,  and  the  conncilmen  in  each  ward 
of  any  city  shall  be  inspectors  of  the  election  in  such  ward  :  Pro' 
vided,  That  when  there  shall  not  be  three  councilmen  in  any  ward, 
additional  inspectors,  to  make  up  that  number,  shall  be  elected  by 
a  viva  voce  vote  of  the  qualified  voters  present  at  the  hour  of 
opening  the  polls ;  and,  when  the  number  of  councilmen  in  any 
ward  shall  exceed  three,  it  shall  be  decided  between  such  coun- 
cilmen by  lot,  who  shall  serve  as  inspectors  at  such  election. 
•i««M.  Sec.  33.  In  case  of  the  death,  absence  or  refusal  to  act,  of 

any  or  all  the  inspectors,  the  electors  present  may  choose,  viva 
voce  J  from  the  qualified  electors  of  the  township  or  ward,  such 
number  as,  together  with  the  inspector  or  inspectors  present,  if  any, 
wi  11  constitute  a  board  of  three,  and  the  person  so  chosen  shall 
be  authorized  to  act  as  inspectors  of  that  election. 

a«rkaoftiMUoa  Sec.  34.  The  township  clerk,  if  present,  shall  act  as  clerk  of 
the  election,  and,  before  the  opening  of  the  polls,  the  inspectors 
at  each  poll  shall  appoint  another  competent  person  to  be  clerk  of 
the  election  ;  and,  if  the  township  clerk  be  absent,  the  board  shall 
appoint  two  clerks  of  election ;  the '  inspectors  in  each  ward,  in 
any  city,  shall  appoint  two  clerks  of  election ;  but  no  person 
fihall  act  as  clerk  of  the  election  who  is  not  a  qualified  elector  of 
the  township  or  ward  in  which  he  is  appointed. 

Ses.  35.  Whenever  the  chairman  of  the  township  board  of  su- 
pervisors is  present,  he  shall  be  chairman  of  the  election  board ; 
but,  if  he  be  absent,  such  one  of  their  number  as  the  inspectors 
shall  appoint,  shall  be  chairman. 

Sec.  36.  Previous  to  receiving  any  votes,  the  inspectors  and 
.  clerks  shall  severally  take  an  oath  or  affirmation  that  they  will 
support  the  constitution  of  the  United  States  and  the  organic 
act  of  this  Territory,  and  will  perform  the  duties  of  inspector 
(or  clerk,  as  the  case  may  be,)  of  election  according  to  law, 
and  will  studiously  endeavor  to  prevent  all  fraud,  deceit  or  abuse 
in  conducting  the  same,  and  that  he  is  not  interested,  directly  or 
indirectly,  in  any  bet  or  wager  on  the  result  of  the  election.  Such 
oath  or  affirmation  shall  be  in  writing,  shall  be  subscribed  by  tho 
persons  taking  the  same,  and  may  be  administered  by  any  person 
authorized  to  administer  oaths,  or  by  either  of  aaid  inspectors, 
and  shall  be  sworn  to  and  returned,  with  the  poll  book,  to  the 
clerk  of  the  board  of  supervisors. 

▼oiu  op«a*iMnr        Sec.  37.  The  polls  shall  be  opened  between  the  hours  of  eight 
***  and  nine  o'clock  in  the  forenoon,  and  shall  be  kept  open  until 

six  o'clock  in  the  evening  of  the  same  day. 
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Sec.  88.  The  inspectors  shall  cause  proclamation  to  bo  made  <^«**»«  »»"•• 
of  the  opening  and  closing  of  the  polls. 

Seo.  39.  Every  elector  shall  vote  by  ballot,  and  each  person  Tottbyuuo*. 
offering  to  vote  shall  deliver  his  ballot  to  one  of  the  inspectors, 
in  presence  of  the  board.  The  ballot  shall  be  a  paper  ticket,  »or«o«i>^**. 
which  shall  contain,  written  or  printed,  or  partly  written  and 
partly  printed,  the  names  of  the  persons  for  whom  the  elector 
intends  to  vote,  and  shall  designate  the  office  to  which  each  per- 
son, so  named  by  him,  is  intended  to  be  chosen ;  but  no  ballot 
shall  contain  a  greater  number  of  names  for  any  office  than  there 
are  persons  to  be  chosen  to  fill  such  office. 

'  Sec.  40.  The  names  of  all  persons,  voted  'for  by  any  elector  fiuJJ""  •'•" 
at  any  general  or  special  election,  shall  be  on  one  ballot. 

Sec.  41.  If  any  person,  offering  to  vote,  shall  be  challenged  ^JSjf**** 
as  unqualified,  hj  an  inspector  or  by  a  qualified  voter,  the  board 
of  inspectors  shall  declare,  to  the  person  so  challenged,  the  quali- 
fications of  an  elector.  If  such  person  shall  state  himself  duly 
qualified,  and  the  challenge  shall  not  be  withdrawn,  one  of  the 
inspectors  shall  then  tender  to  him  the  following  oath :  **You  ^*'»' 
do  solemnly  swear  (or  affirm,  as  the  case  may  be,)  that  you  are 
twenty- one  years  of  age;  that  you  are  a  citizen  of  the  United 
States,  (or  that  you  have  declared  your  intention  to  become  a 
citizen,  conformably  to  the  laws  of  the  United  States  on  the  sub- 
ject of  naturalization, )  that  you  have  resided  in  this  Territory 
three  months  ;  that  you  are  now  a  resident  of  this  township,  (or 
ward,  as  the  case  may  be,)  and  have  resided  therein  ton  days 
next  preceding  this  election ;  that  you  have  not  voted  at  this 
election,  at  this  or  any  other  poll,  and  that  you  have  not  made  any 
bet  or  wager,  or  become  directly  or  indirectly  interested  in  any 
bet  or  wager  depending  upon  the  result  of  this  election."  And,  Jjjj^"*'**^-' 
if  any  person  so  challenged  shall  refuse  to  take  the  oath  so  ten- 
dered, his  vote  shall  be  rejected :  Providedy  That  in  addition  to 
said  oath,  in  further  proof  of  the  citizenship  of  a  foreign  born 
person,  or  his  having  declared  his  intention  to  become  a  citizen, 
he  shall  produce  a  certificate  of  that  fact,  under  the  seal  of  some 
authorized  court :  andy  provided^  That  the  inspectors  may  put 
any  question  to  a  person  challenged,  touching  his  qualification  to 
vote,  they  may  deem  proper. 

Sec.  42.  There  shall  be  provided  and  kept,  by  the  township  Bdiotkouii 
clerk  of  each  township,  at  the  expense  of  such  township,  and  by 
the  city  clerk  or  officer  acting  in  that  capacity,  for  each  ward  in 
«ach  city,  at  the  expense  of  such  city,  a  suitable  ballot  box,  with 
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a  lock  and  key ;  there  bhall  be  an  opening  through  the  lid  of  the 
box,  of  a  size  sufficient  to  admit  a  single  ballot,   and  no  larger. 

?otiI«"?o^*'*  Before  opening  the  polls,  the  ballot  box  shall  be  carefully  ex- 
amined that  nothing  may  remain  therein  :  it  shall  then  be  locked, 
and  the  key  thereof  delivered  to  one  oE  tho  in.^pecters,  to  be 
designated  by  the  board,  and  shall  not  he  opened  during  the  elec- 
tion, except  in  the  manner  and  for  tlie  puqjoscs  hereinafter  men- 
tioned. 

iHpositof  btuot.  Sec.  43.  When  a  ballot  ishall  be  received,  one  of  the  inspect- 
ors, without  opening  it,  or  pvTmittlng  it  to  be  opened  or  exam- 
ined, shall  deposit  it  in  the  box. 

ivu  ii»t.  ggc.  44.  Each  clerk  shall  keep  a  poll  list,  which  shall  con- 

tain the  names  of  all  the  persons  voting  at  such  election. 

lAiMcton  must  SfiC.  45.  It  shall  be  the  duty  of  each  and  every  inspector  to 
challenge  any  person  ofiFering  to  vote,  whom  he  shall  know  or 
suspect  not  to  be  a  qualified  voter ;  and  the  board  of  inspectors 
shall  possess  full  authority  to  maintain  regularity  and  order,  and 
to  enforce  obedience  to  their  lawful  commands  during  an  election, 
and  during  the  canvass  and  estimate  of  the  votes. 

Wiordcrty  •OB-        Sec.  46.  If  auY  persou  shall  refuse  to  obey  the  lawful  com- 

dvei^hoir  pun-  "^    *  •' 

**^*-  mands  of  the  inspectors,  or,  by  disorderly  conduct  in  their  pre- 

sence or  hearing,  shall  interrupt  or  disturb  their  proceedings,  they 
may  order  any  constable,  or  other  person,  to  take  any  person,  so 
offending,  into  custody,  and  commit  him  to  prison  for  a  period 
not  exceeding  twenty-four  hours. 

^^mZ^^r''  Sec.  47.  k^  soon  as  the  poll  of  the  election  shall  be  finally 
closed,  the  inspectors  shall  immediately  proceed  to  canvass  tho 
votes  given  at  such  election,  which  canvass  shall  be  public,  and 
continued,  without  adjournment,  until  completed. 

How  oomm«t#d.  gE(;;,  48.  Thc  canviiss  shall  commence  by  a  comparison  of  the 
poll  lists  from  thc  commencement,  and  a  correction  of  any  mis- 
takes that  may  be  found  therein,  until  they  shnll  agree;  the  box 
shall  then  be  opened,  and  tho  board  shall  then  proceed  to  count 
the  votes- 

Donbu  ballot*  Sec.  49.  If  two  Or  more  ballots  shall  be  found  so  folded  to- 

gether as  to  present  the  appearance  of  a  single  ballot,  they  shall 
be  laid  aside  until  the  count  of  tho'votes  is  completed  ;  and  if, 
upon  a  comparison  of  the  count  and  tho  appearance  of  such 
♦  ballots,  a  majority  of  the  board  shall  be  of  opinion  that  the  bal- 

lots thus  folded  together  were  voted  by  one  elector,  they  shall  be 
excluded  from  the  count. 
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Sec.  50.  The  canvass  being  completed,  the  inspectors  shall  ^HjJS'oVtSToi 
draw  up  a  statement  of  the  result,  in  writing,  and  cause  a  dupli-  Ji??  mS^oiSSST" 
cate  thereof  to  be  made,  which  statement  and  duplicate  they  shall 
certify  to  be  correct,  and  subscribe  to  with  their  names  ;  and  said 
statement  and  duplicate  shall  also  be  attested  by  the  clerks.  Such 
statement  shall  set  forth,  in  words,  at  length,  the  whole  number 
of  votes  given  for  each  officer  at  such  election,  the  names  of  the 
persons  for  whom  such  votes  were  given,  and  the  number  of  votes 
as  given  for  each  person. 

Sec.  51.  One  of  said  statements  shall  forthwith  be  delivered  Sfrdii**/*  uV^ 
to  the  township  clerk,  to  be  filed  and  recorded  by  him ;  or,  if  made  ii"frJd*'to'*3Sfc 

HMD  of  towiiBhip 

in  any  ward  of  a  city,  then  to  the  clerk  of  such  city  for  the  like  ^x***- 
purpose ;  and  the  other,  together  with  one  of  the  poll  lists,  shall 
be  carefully  enclosed,  sealed  up,  and  delivered  to  the  chairman  of 
the  township  board  of  supervisors,  or  such  one  of  said  supervisors 
as  shall  attend  the  meeting  of  the  county  board  of  canvassers  at 
the  time  hereinafter  provided. 

Sec.  52.  The  inspectors  shall  carefully  envelop  and  preserve  ®*ljjj***^  *^ 
all  ballots  rejected  or  defective,  as  well  as  all  the  other  ballots, 
and  deliver  the  same,  together  ,with  the  other  poll  list,  to  the 
township  or  city  clerk,  as  the  case  may  require,  to  be  filed  in  his 
office. 

Sec.  53.  On  the  Friday  next  following  the  election,  at  two  ^;fj;2^^*^J 
o'clock  in  the  afternoon,  the  supen'isors  from  each  township,  to  *""*'• 
whom  were  committed  the  statement  and  poll  list,  shall  meet  at 
the  office  of  the  county  board  of  supervisors,  and  shall  constitute 
the  county  board  of  canvassers.  The  chairman  of  the  county 
board  of  supervisors,  if  present,  shall  act  as  chairman ;  other- 
wise, one  of  their  number  shall  be  chosen  chairman  ;  and  the 
clerk  of  the  county  board  of  supervisors  shall  act  as  their  clerk. 
After  organizing;,  they  shall  proceed  to  open  said  returns,  and 
make  an  estimate  and  statement  of  the  vote,  as  follows  :  They 
shall  make  a  separate  statement,  written  out  in  words  at  length, 
containing  the  whole  number  of  votes  given  in  such  county  for 
Territorial  officers,  the  names  of  the  persons  to  [for]  whom  such 
votes  were  given,  and  the  number  of  votes  given  to  [for]  each  ; 
another,  of  the  votes  given  for  members  of  the  Council,  when 
the  county  alone  does  not  constitute  a  Council  district ;  another, 
of  the  votes  given  for  members  of  the  House  of  Representa- 
tives, when  the  county  alone  does  not  constitute  a  Representativo 
district ;  another,  of  the  votes  given  for  county  officers  ;  and 
another,  of  the  votes  given  for  members  of  the  Council  and  of  the 
House  of  Representatives,  when  the  county  constitutes  one  or 
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more  Council  or  Representative  districts,  spocifjing  the  number 
of  votes  for  each  person  for  member  of  the  Council  and  member 
of  the  House  of  Representatives,  in  each  such  districts  respectively. 
Jl5nt/SiJLM«      Sec.  54.    Each  statement  shall  be  certified  as  con-ect,  and 
ittoSed 'jSi  Vi?  signed  by  the  said  county  board  of  canvassers,  and  attested  by 
their  clerk,  and  filed  in  the  oflBce  of  the  clerk  of  the  county  board 
of  supervisors,  and  shall  be  recorded  by  him  in  a  suitable  book  to 
be  provided  and  kept  in  his  oflice. 
^"t?  diSrmiM      ^^^*  ^^'  '^^^  ^^^^  board  shall  determine  the  persons  who  have 
SJuS'"''  ^*"*  been,  by  the  greatest  number  of  votes,  elected  to  the  several 
county  offices,  and  members  of  the  Council  and  House  of  Repre- 
sentatives, when  the  county  constitutes  one  or  more  Council  or 
Representative  districts  ;  and  such  determination  shall  be  reduced 
to  writing,  signed  by  the  members  of  the  board  and  attested  by 
the  clerk,  and  be  annexed  to  the  statement  of  votes  given  for  such 
officers  respectively,  and  filed  and  recorded  by  said  clerk  with  the 
same. 
HT«IbulfJi»ty      Sec.  56.  The  said  clerk  shall  immediately  make  out,  in  pur- 
•ioGt«d,wiiea.      g^ance  of  the  determination  of  such  board  of  canvassers,  a  certi- 
ficate of  election  for  each  person  having  the  greatest  number  of 
votes  for  any  county  office  or  for  member  of  the  Council  or  House 
of  Representatives,  when  the   county  constitutes  one  or  more 
Council  or  Representative  districts,  and  deliver  the  same  to  such 
person,  upon  his  making  application  therefor. 
Thwe  eopies  of        Sec.  57.  Of  the  Statement  and  certificate  of  the  votes  given 

■tat«ment  to   bo  ^ 

dlys  to^Si?eJi^  f^^  Territorial  officers,  the  clerk  of  the  board  of  supervisors  shall 
StJJilitr'iJiiwJ"  prepare  three  certified  copies,  under  his  signature  and  seal  of 
office ;  one  of  which  he  shall,  within  three  days  next  after  the 
county  canvass,  send,  by  mail,  one  to  the  governor,  one  to  the 
secretary  of  the  Territory,  and  one  to  the  Territorial  treasurer. 
He  shall  also  transmit,  by  mail,  to  the  secretary  of  the  Territory, 
within  three  days  after  any  general  election,  a  list  of  the  names 
of  the  persons  voted  for  [elected]  in  the  county  as  members  of 
the  Council  and  House  of  Representatives,  and  also  a  list  of  all 
the  county  officers  elected  in  the  county  at  such  election,  with  the 
number  of  votes  received  by  each. 
Adjournment  of       Sbc.  58.  If,  on  tho  dav  appointed  for  the  county  canvass, 

oouatj  oanvAas<  '  ^        l  i  *f  » 

•»■•  there  should  not  be  a  full  attendance,  the  same  may  be  adjourned 

until  the  next  day,  when  the  canvass  shall  proceed. 

liVlnyuMu^^  ^^"*  ^^*  '^^^  governor,  secretary  of  the  Territory  and  Terri- 
torial treasurer,  shall  constitute  the  board  of  Territorial  canvas- 
sers, two  of  whom  shall  be  a  quorum  for  the  transaction  of  busi- 
ness. 
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Sec.  60.  The  secretary  of  the  Territory,  upon  the  receipt  of  JJ^^^'^'J^JS*^ 
the  certified  statements  of  the  votes  given  in  the  several  counties,  Jlr.****  •'  *** 
directed  to  be  sent  to  him  by  the  clerks  of  the  boards  of  supervi- 
sors, shall  record  the  same  in  a  suitable  book,  to  be  kept  by  him 
for  that  purpose ;  and,  if  from  any  county  no  such  statement  be 
received  by  him,  he  shall  obtain  the  same  from  the  governor  or 
Territorial  treasurer,  if  received  by  either  of  them,  and,  when 
obtained,  record  it  in  like  manner. 

Sec.  (il.  If  from  any  county  no  such  statement  shall  have  been  J'v  «n»auh 
received  or  obtained  by  the  secretary  of  the  Territory,  within  *"'*/"y»- 
thirty  days  next  after  any  election,  he  may  dispatch  a  special 
messenger  to  obtain  such  statement  from  the  clerk  of  the  board 
of  supervisors  of  such  county,  and  such  clerk  shall  immediately, 
on  the  demand  of  such  messenger,  make  out  and  deliver  to  him 
the  statement  required,  which  statement  the  messenger  shall 
deliver  to  the  secretary  of  the  Territory  without  delay,  to  be  re- 
corded by  him  as  aforesaid. 

Sec.  62.  For  the  purpose  of  canvassing  the  result  of  elections  J'JJJiJj'toaS'i 
for  Territorial  officers  and  members  oE  the  Council  and  House  of  *^w«'«**'7*»  •'- 
Eepresentativcs,  the  Territorial  canvassers  shall  meet  at  the  office 
of  the  secretary  of  the  Temtory,  on  the  fifth  Monday  next  after 
the  election,  and,  if  all  the  returns  are  not  then  in,  they  shall 
adjourn  until  the  Monday  next  following,  when  they  shall  proceed 
to  the  performance  of  their  duties. 

Sej:.  63.  The  board  shall,  upon  the  certified  statements  of  »jVof^e  Tt»- 
elections  [made]  by  the  board  of  county  canvassers,  proceed  to 
examine  and  make  a  statement  of  the  whole  number  of  votes  given 
at  any  such  election  for  Territorial  officers  and  the  members  of 
the  Council  and  House  of  Representatives,  which  statements  shall 
show  the  names  of  the  persons  to  whom  such  votes  shall  have  been 
given,  for  either  of  the  said  offices,  and  the  whole  number  of  votes 
giveii  to  each,  distinguishing  the  several  districts  and  counties  in 
which  they  were  given.  They  shall  certify  such  statements  to  be 
correct,  and  subscribe  their  names  thereto  ;  and  they  shall  there- 
upon determine  what  persons  have  been,  by  the  greatest  number 
of  votes,  duly  elected  to  such  offices,  or  either  of  them,  and  shall 
indorse  and  subscribe  on  such  statement  a  certificate  of  such  de- 
termination, and  determine  and  deliver  them  to  the  secretary  of 
the  Territory. 

Sec.  64.  The  SQcretary  of  the  Territory  shall  record  in  his  SSi!***** 
office,  in  a  book  to  be  kept  by  him  for  that  purpose,  each  certified 
statement  and  determination,  as  made  by  the  board  of  Territorial 
canvassers,  and  shall,  without  delay,  make  out  and  transmit  to^^^Tp 
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'  each  of  the  persons  thereby  declared  to  be  elected,  a  certificate  of 
his  election,  certified  by  him,  under  his  seal  of  ofiBce.  He  shall 
also  forthwith  cause  a  copy  of  such  certified  statements  and  deter- 
mination, to  be  published  in  a  newspaper  printed  at  the  seat  of 
government. 

SSSttoit**  '*  Sec.  65.  He  shall  prepare  a  certificate,  under  the  seal  of  the 

Temtory,  attested  by  him  as  secretary,  of  the  due  election  of  the 
person  chosen  as  delegate  to  Congress,  and  deliver  the  same  to 
such  person  when  demanded  by  him. 

TMULciw.  Sec.  66.  All  vacancies  in  any  Territorial,  district  or  county 

oflSce  may  be  filled  at  a  general  or  special  election,  or  by  appoint- 
ment by  the  proper  authority  until  such  election. 

oommmMmeniof  Sec.  67.  The  rcgular  term  of  oflice  of  all  Territorial  and 
county  oflScers  and  members  of  the  Council  and  House  of  Repre- 
sentatives, when  elected  for  a  full  term,  shall  commence  on  the 
first  day  of  January  next  succeeding  their  election,  and  all  officers 
previously  elected,  except  those  appointed  to  fill  vacancies,  shall 
remain  in  office  until  that  time. 

J^jjJjJ  •J  •ig         Sec.  68.  Any  of  the  said  officers  that  may  be  elected  or  ap- 

JJwS"'^  ^***''  pointed  to  fill  vacancies,  may  qualify  and  enter  upon  the  duties 
of  their  offices  immediately  thereafter,  and  when  elected,  they 
may  hold  the  same  during  the  unexpired  term  for  which  they  were 
elected,  and  until  their  successors  are  elected  and  qualified ;  but, 
if  appointed,  they  shall  hold  the  same  only  until  their  successors 
are  elected  and  qualified. 
lel^iTSJ^  Sec.  69.  During  the  day  on  which  any  general,  special,  town- 
**^"  ship  or  charter  election  shall  be  held,  no  civil  process  shall  be 

served  on  any  elector  entitled  to  vote  at  such  election. 

wko  elected.  gg^,^  jQ^  j^  g^jj  elcctions  for  the  choice  of  any  officer,  unless 

it  is  otherwise  expressly  provided,  the  person  having  the  highest 
number  of  votes  for  any  office,  shall  be  deemed  to  have  been  duly 
elected  to  that  office. 

fw  of  >iraiup  Sec.  71.  In  all  elections  held  under  the  provisions  of  this 
chapter,  the  inspectors  and  clerks  of  election,  in  each  township 
and  ward,  shall  be  allowed  two  dollars  per  day  as  a  compensation 
for  their  services  at  such  elections,  to  be  paid  by  the  township  or 
city  in  which  any  ward,  comprising  a  separate  election  district, 
is  included. 
JieS!**'  Sec.  72.  Each  county  canvasser  and  clerk  of  the  board  of 
supervisors,  shall  receive  three  dollars  per  day  each  for  each  day 
the  county  board  of  canvassers  is  in  session,  and  five  cents  per 
mile  for  each  and  every  mile  necessarily  traveled  in  going  to  and 
from  the  place  of  meeting,  to  be  paid  out  of  the  county  treasury. 
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Sec.  73.  Eacli  district  canvasser  shall  receive  the  same  com-  ^^•^  ««*ri«* 

oftikTMinn. 

pensation  as  a  county  canvasser,  to  be  paid  out  of  the  treasury 
of  the  county  which  he  represents  ;  or,  in  case  the  probate  judge, 
county  attorney  and  register  of  deeds  sit  upon  such  district  board, 
they  shall  be  paid  out  of  the  treasury  of  the  county  in  which  such 
canvassers  meet. 

Sec.  7-4.  Every  messenger  appointed  by  the  governor  or  secre-  ■JJJJJSJJ*'  ~** 
tary,  pursuant  to  the  provisions  of  this  chapter,  shall  receive  five 
cents  per  mile  for  each  mile  necessarily  traveled,  and  two  dollars 
per  day  while  engaged  in  the  actual  performance  of  the  duties  of 
his  appointment. 

'  Sec.  75.  Whenever  it  shall  satisfactorily  appear  that  any  per-  to'"J£l?»£K 
son  has  received  the  highest  number  of  votes  for  any  office,  the  *«i  "«*»•*▼•••• 
canvassers  shall  give  to  such  person  a  certificate  of  his  election, 
notwithstanding  the  provisions  of  law  may  not  have  been  fully 
complied  with,  in  noticing  or  conducting  the  election,  so  that  the 
real  will  of  the  people  may  not  be  defeated  by  any  informality. 

Sec.  76.  If  any  person  shall  be  guilty  of  willful  and  corrupt  2£"Jor. ^°***'*" 
false  swearing  or  affirming  in  taking  any  oath  or  affirmation  pre- 
scribed by  any  law  of  this  Territory,  relative  to  general,  special, 
township,  school  district  or  charter  elections,  such  persons  shall  be 
adjudged  guilty  of  willful  and  corrupt  perjury,  and  every  person 
who  shall  willfully  and  corruptly  procure  any  person  to  swear  or 
affirm  falsely  as  aforesaid,  shall  be  adjudged  guilty  of  suborna- 
tion of  perjury,  and  all  such  persons  shall,  upon  conviction  thereof, 
sufier  the  punishment  directed  by  law  in  cases  of  willful  and  cor- 
rupt perjury. 

Sec.  77.  If  any  officer,  messenger  or  other  person,  on  whom  Ntguet  of  wg*- 
any  duty.is  enjoined  by  law  relative  to  general,  special,  township,  •*•' 
school  district  or  charter  elections,  to  the  registration  of  voters 
or  to  the  return  or  canvassing  of  votes  given  at  any  such  elec- 
tions, shall  be  guilty  of  any  willful  neglect  of  such  duty,  or  of 
any  corrupt  conduct  in  the  execution  of  the  same,  he  shall,  upon 
conviction  thereof,  be  deemed  guilty  of  a  misdemeanor,  and  shall 
be  punished  by  fine,  not  exceeding  five  hundred  dollars,  or  by 
imprihonment,  not  exceeding  one  year  ;  and,  if  any  officer  shall 
be  convicted  as  aforesaid,  he  shall  be  immediately  removed  from 
office. 

Sec.  78.  If  any  person,  convicted  of  treason  or  felony,  unless  ooojijj*^ ««•»•- 
he  shall  have  been  restored  to  civil  rights,  or  if  any  person,  being  [ifia*iorToEV. 
an  inhabitant  of  this  Territory,  who  shall  hereafter  be  engaged, 
directly  or  indirectly,  in  a  duel,  either  as  principal  or  accessory, 
shall  vote  at  any  election  specified  in  the  preceding  section,  eveiy^gl^ 
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Buch  person  shall  be  deemed  guilty  of  a  misdemeanor,  and,  on 
conviction,  shall  be  imprisoned  for  a  term  not  exceeding  six 
months. 

pSSk^**^  Sec.  79.  If  any  person  shall,  by  bribery,  menace  or  any  other 

corrupt  means  or  device  whatever,  directly  or  indirectly,  attempt 
to  influence  any  voter  of  this  Territory  in  giving  his  vote  or  bal- 
lot, or  deter  him  from  giving  the  same,  or  disturb  or  hinder  him 
in  the  free  exercise  of  the  right  of  suffrage,  at  any  election  held 
pursuant  to  law,  such  person  shall,  on  conviction  thereof,  be 
adjudged  guilty  of  a  misdemeanor,  and  shall  be  punished  by  a 
fine,  not  exceeding  five  hundred  dollars,  or  by  imprisonment,  not 
exceeding  one  year. 

Sec.  80.  If  any  person  shall  fraudulently  or  deceitfully  change 
a  vote  of  any  elector,  by  which  such  elector  shall  be  prevented 
from  voting  for  the  candidate  or  candidates  he  intended,  every 
such  person  so  offending  shall  be  deemed  guilty  of  a  misdemeanor, 
and  shall  be  punished  by  fine,  not  exceeding  two  hundred  dollars, 
or  by  imprisonment,  not  exceeding  six  mpnths. 

pj"OM^^tq«»-      Sec.  81.  Every  person,  not  a  qualified  voter,  who  shall  vote  at 

Jf**'^*^"*'*'^"**"  any  election  or  shall  offer  to  vote,  knowing  himself  to  be  not 
qualified,  and  every  qualified  voter  who,  at  such  election,  shall 
vote  in  any  township,  ward  or  school  district  in  which  he  does  not 
reside,  and  has  not  resided  ten  days  next  preceding  the  election, 
or  who  shall  vote  more  than  once  at  the  same  election,  or  who 
shall  willfully  give  in  two  or  more  votes  folded  together,  shall,  on 
conviction  thereof,  be  adjudged  guilty  of  a  misdemeanor,  and 
shall  be  punished  by  fine,  of  not  less  than  twenty-five  nor  more 
than  one  hundred  dollars,  and  by  imprisonment,  not  exceeding  six 
months. 

j!SSJriov**M-  ^^^*  ^"'^*  Every  person  who  shall  procure,  aid  or  counsel  any 
person  who  is  not  qualified  to  vote  at  any  election,  or  who  is  not 
qualified  to  vote  at  the  place  where  the  vote  of  such  person  is  given 
or  offered  to  give  [to  be  given] ,  or  offer  his  vote  at  any  such 
election  or  place,  knowing  that  such  person  is  not  qualified  to 
vote ;  and  every  person  who  shall  procure,  aid  or  counsel  any 
person  to  go  or  come  into  any  township,  ward  or  school  district, 
for  the  purpose  of  voting  therein  at  any  election,  knowing  that 
such  person  is  not  duly  qualified  to  vote  in  such  township,  ward 
or  school  district,  shall  be  deemed  guilty  of  a  misdemeanor,  and, 
on  conviction  thereof,  shall  be  punished  by  fine  and  imprison- 
ment;  the  fine  not  to  exceed  one  hundred  dollars  nor  the  impris- 
onment three  months. 

Sec.  83.  Any  person,  not  authorized  by  law,  who  i 
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the  progress  of  any  election  in  this  Territory,  or  after  the  closing  jjjfcWag  «p«ii 
of  the  polls,  and  before  the  ballots  are  counted  and  the  result  '^^^^' 
ascertained,  break  open  or  violate  the  seals  or  locks  of  any  ballot 
box  in  which  ballots  have  been  deposited  at  such  election,  or  who 
shall  obtain  undue  possession  of  such  ballot  box  containing  such 
ballots,  and  conceal,  withhold  or  destroy  the  same,  or  who  shall 
fraudulently  or  forcibly  add  to  or  diminish  the  number  of  ballots 
legally  deposited,  and  all  persons  aiding  or  abetting  therein,  shall 
be  adjudged  guilty  of  a  misdemeanor,  and,  on  conviction  thereof, 
shall  be  punished  by  imprisonment,  not  exceeding  three  years,  or 
by  fine,  not  exceeding  one  thousand  dollars. 

Sec.  84.  It  shall  be  the  duty  of  every  inspector  of  elections,  S4^ji't}S??Su 
and  of  every  sheriff,  constable  and  justice  of  the  peace,  knowing  "***••' 
or  having  reason  to  believe  that  an  offense,  punishable  under  the 
provisions  of  this  chapter,  has  been  committed,  to  cause  the 
offender  forthwith  to  be  arrested,  and  to  give  information  thereof 
to  the  county  attorney  of  the  county  where  the  offense  was  com* 
mitted,  without  delay,  and  such  attorney  shall  adopt  effectual 
measures  for  the  conviction  of  all  persons  who  shall  violate  the 
provisions  of  this  chapter ;  and,  in  such  case  and  all  others,  the 
county  attorney  shall  receive  the  fees  allowed  prosecuting  attor- 
neys. 

Sec.  85.  It  shall  be  the  duty  of  all  courts  having  cognizance  conrttoehwft 
thereof,  to  charge  the  grand  jury  at  each  term  to  make  present- 
ment of  all  offenses  committed,  within  their  respective  counties, 
against  the  provisions  of  this  chapter. 

'    Sec.  86.  The  clerks  of  the  tribunals  transacting  county  btisi-  a«rk topgm 
ness  shall  prepare  and  furnish,  ten  days  previous  to  each  election, 
to  the  canvassers  of  each  township  and  ward,  in  their  respective 
counties,  blank  poll  books,  returns  and  certificates. 
.   Sec.  87.  All  laws  and  parts  of  laws  heretofore  passed  on  this 
subject  are  hereby  repealed. 

Sec.  88.  This  act  to  take  effect  and  be  in  force  from  and  after 
its  passage. 

A.  LARZALERE, 
Specter  of  House  qf  Representatives. 
C.  W.  BABCOOK, 
President  of  the  Council. 

Approved  February  4, 1859. 
S.  MEDARY, 

Governor. 
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CHAPTER  LXVI. 

AN  ACT  Regulating  Contested  Elections. 

Bt  it  enacted  by  the  Governor  and  Legislative  Assembly  qf 
the  Territory  qf  Kansas  : 

^n  taeiMw^a  SECTION  1.  The  elcction  of  any  person,  declared  duly  elected 
to  a  county  office,  may  be  contested  by  any  elector  of  the  county : 
First,  For  mal-conduct,  fraud  or  corraption,  on  the  part  of  the 
judges  of  election,  in  any  township,  or  of  any  of  the  boards  of 
canvassers,  or  on  the  part  of  any  member  of  either  of  those 
boards :  Second,  When  the  incumbent  was  not  eligible  to  the 
office,  at  the  time  of  the  election :  Third,  When  the  incumbent 
has  been  duly  conyicted  of  an  infamous  crime  before  theelectioUp 
and  the  judgment  has  not  been  reversed,  annulled  or  set  aside,, 
nor  the  incumbent  pardoned  at  the  time  of  the  election:  Fourth, 
When  the  incumbent  has  given  or  offered  any  elector,  or  any 
judge,  clerk  or  canvasser  of  the  election,  any  bribe  or  reward  in' 
money,  property  or  thing  of  value,  for  the  purpose  of  procuring 
his  election:  Fifth,  When  illegal  votes  have  been  received,  or 
legal  votes  rejected  at  the  polls,  sufficient  to  change  the  result : 
Sixth,  For  any  eiTor  or  mistake  in  any  of  the  boards  of  canvas- 
sers in  counting  the  votes,  or  in  declaring  the  result  of  the  elec- 
tion, if  the  error  or  mistake  would  effect  the  result :  Seventh, 
For  any  other  cause,  (though  not  enumerated  above,)  which 
shows  that  another  was  the  person  legally  elected. 

it««mwat.  Sec.  2.  The  term  'Encumbent,''  in  this  chapter,  means  the 

person  whom  the  canvassers  declare  elected. 

•SE»*i«t**''Snd       ^^^'  ^'  The  matter  contained  in  the  first  ground  of  contest 

•fiSJn."**'"*  above  named,  shall  not  be  held  sufficient  to  set  aside  an  election, 
unless  the  mal-conduct,  fraud  or  corruption  be  such  as  to  pro- 
cure or  cause  the  incumbent  to  be  declared  duly  elected,  when  he 
has  not  received  the  highest  number  of  legal  votes. 

la&townihip.  Sec.  4.  When  the  misconduct  complained  of  is  on  the  part  of 
the  judges  of  election,  in  a  township,  it  shall  not  be  held  sufficient 
to  set  aside  the  election,  unless  the  rejection  of  the  vote  of  that 
township  would  change  the  result  as  to  that  office. 

^iSiiZTh^^      Seo.  5.  The  court,  for  the  trial  of  contested  county  elections, 

•outitatod.  gjjj^u  ^g  ^]j^g  constituted :  The  probate  judge  shall  be  the  pre- 
siding officer,  and  the  contestant  and  incumbent  may  each  name 
a  person,  who  shall  be  associated  with  him.  But  when  the  pro- 
bate judge  is  one  of  the  parties,  the  county  attorney  shall  pre- 
side. Digitized  by  Google 
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Sec.  6.  The  county  clerk  shall  be  the  clerk  of  this  court,  and  county  rierk  u 

^  ^  '  MtM  olerk  for 

keep  all  papers  and  record  the  proceedings  in  the  election  book,  SSSf**^  •^•®" 

in  the  manner  similar  to  the  record  of  the  proceedings  of  the 

district  court.     But  when  the  person,  who  holds  the  oflSces  of 

clerk  of  the  district  court  and  of  county  clerk,  is  one  of  the  parties  judw  STiplSittt 

in  either  of  those  capacities,  the  probate  judge  shall  appoint  a 

suitable  person  as  clerk  for  the  time  being,  whose  appoiniment 

shall  be  recorded. 

Sec.  7.  The  contestant  shall  file  in  the  county  office,  within  SSi^S^eVntlSr 
twenty  days  after  the  day  when  the  votes  are  canvassed,  a  written  1^^%^\1^mj%m 
statement  of  his  intention  to  contest  the  election,  setting  forth 
the  name  of , the  contestant,  and  that  he  is  an  elector  of  the  cojin-  ium.    "*" 
ty^  the  name  of  the  incumbent,  the  office  contested,  the  time  of 
the  election,  and  the  particular  causes  of  contest;  which  state- 
ment shall  be  verified  by  the  affidavit  of  the  contestant,  or  some  "«'^"^<>'»**- 
other  elector  of  the  county,  that  the  causes  set  forth  ar3  true,  as 
he  verily  believes,  but  before  the  probate  judge,  or  in  case  of  his 
interest,  the  county  attorney  is  required  to  take  jurisdiction  of 
the  contest,  the  contestant  must  file  with  such  judge  or  attorney, 
a  bond,  with  security,  to  be  approved  by  said  judge  or  attorney, 
and  conditioned  to  pay  all  costs  in  case  the  election  be  confirmed, 
or  the  statefnent  be  dismissed,  or  the  prosecution  fails. 

Seo.  8.  When  the  reception  of  illegal,  or  the  rejection  of  legal  Xgli'VSKi^to"^ 
votes  is  alleged  as  a  cause  of  contest,  the  names  of  the  persons 
who  so  voted,  or  where  votes  were  rejected,  with  the  township 
where  they  voted  or  ofiFered  to  vote,  shall  be  set  forth  in  the  state- 
ment. 

Seo.  9.  The  judge  shall  then  issue  a  precept  containing  a  copy  nMdtoinoumiM&i 
of  the  statement,  with  a  requisition  that  the  incumbent  file  in  the 
county  office  a  written  nomination  of  one  of  the  judges,  as  pro- 
vided in  section  five,  within  five  days  after  service  of  the  state- 
ment upon  him. 

Sec.  10.  If  either  the  contestant  or  the  incumbent  fail  tonom-  iomiMtof^LSt 
inate,  the  probate  judge  shall  appoint  for  him.  to^ppoiBt. 

Sec.  11.  As  soon  as  the  judges  are  nominated,  the  probate  wxdmyfortrw. 
judge  shall  fix  a  day  for  the  trial,  not  more  than  thirty  nor  less 
than  twenty  days  from  the  notice  contemplated  in  this  section, 
which  notice,  addressed  to  the  usual  officer  of  the  law,  shall  con- 
tain the  names  of  the  contestant  and  the  incumbent,  and  of  the 
judges  named  by  each  party,  a  brief  statement  of  the  causes  of 
the  contest  and  the  day  set  for  trial. 

Sec.  12.  The  notice  shall  be  served  on  the  incumbent  wjithin  J? li^J^*^  ** 
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five  days,  and  on  the  two  nominated  judges  within  fifteen  days 
from  the  day  it  is  issued. 

TMttmony.  gg^^  23    r£^Q  testimony  may  be  oral  or  by  depositions,  and 

depositions  may  be  taken  on  four  day's  notice,  in  tho  same  man- 
ner and  for  the  causes,  as  in  an  action  in  the  district  court* 

8iibp«nutoiuM  Sko.  14.  The  probate  judge  and  clerk,  as  well  when  interested 
as  oth'erwise,  may  issue  subpoenas,  for  witnesses,  under  the  coun- 
ty seal. 

PMiponemenifor  Sec.  15.  The  trial  shall  proceed  at  the  time  appointed,  unless 
postponed  for  good  cause  shown  by  affidavit,  the  terms  of  which 
postponement  are  in  the  discretion  of  the  court. 

2?rt***"**  ***  ^^^'  ^^'  ^^^  proceedings  shall  be  under  the  control  and  di- 
rection of  tho  court,  but  shall  be  assimilated  to  the  proceedings 
in  an  action  as  far  as  practicable. 

£?w!StonSra.  Sec.  17.  The  statement  shall  not  be  dismissed  for  want  of 
form,  if  the  particular  causes  of  contest  are  alleged  with  such 
certainty  as  will  sufficiently  advise  the  incumbent  of  the  real 
ground  of  contest.  If  any  part  of  the  causes  are  held  insufficient, 
they  may  be  amended,  but  the  incumbent  will  be  entitled  to  an 
adjournment,  if  be  state  on  oath  that  he  has  matter  of  answer  to 
the  amended  causes,  for  the  preparation  of  which  he  needs  further 
time.  Such  adjournment  shall  be  upon  such  terms  as  the  court 
deems  reasonable,  but,  if  all  the  causes  are  held  insufficient  and 
an  amendment  is  asked,  the  adjournment  shall  be  granted  on 
motion  and  at  the  cost  of  the  contestant. 

fSiiMiJ^^«*  Sec.  18.  The  stylo  and  form  of  process,  the  officers  by  whom 
served,  and  manner  of  service  of  process  and  papers,  and  the 
fees  of  officers  and  witnesses,  shall  be  the  same  as  in  the  district 
court,  so  far  as  the  nature  of  the  case  permits.     The  command 

to  a  witness  may  be,  to  appear  at ,  on ,  to  testify 

in  relation  to  a  contested  election,  wherein  A.  B.  is  contestant 
and  C.  D.  IS  incumbent. 

Sec.  19.  The  trial  of  contested  county  elections  shall  take 
place  at  the  county  seat,  unless  adjourned  to  some  other  place 
within  the  county,  by  the  concurrence  of  the  court  and  the  par- 
ties, which  may  be  done  before  the  commencement  of  the  trial. 
Sec.  20.  This  court  shall  have  all  the  powers  incident  to  the 
district  court,  which  may  be  necessary  to  the  right  hearing,  con- 
duct and  determination  of  the  matter,  to  compel  the  attendance 
of  witnesses,  to  swear  them  and  direct  their  examination,  to  pun- 
ish for  contempt  m  its  presence,  to  adjourn  from  day  to  day,  and 
to  make  any  order  concerning  intermediate  costs,  and  enforce  it 
by  attachment.  ^  j 
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Sec.  21.  The  court  or  the  probate  judge  may  direct  the  at-  court  may  r^^ 

.  «i  ,.«.  11111  1"'"  the  atten- 

tcndance  of  the  sheriff  or  a  constable,  when  deemed  necessary.  <»aneeo£8h«iff. 
Sec.  22,  It  shall  be  lawful  to  require  any  person  called  as  a  witnMMs  teiti- 

■»■  •/     1  moB7  not  t©  b« 

witness,  who  voted  at  such  election,  to  answer  touching  his  quali-  ««**"*  ^im. 
fications  as  a  voter ;  and,  if  he  was  not  a  qualified  voter  in  the 
township  or  ward  where  he  voted,  then  to  require  him  to  answer 
for  whom  he  voted ;  and,  if  the  witness  answers  such  questions, 
no  part  of  his  testimony  on  that  trial  shall  be  used  against  him 
in  any  criminal  action. 

Sec.  23.  The  courts  shall  be  governed,  in  the  trial  and  deter-  Truiinoowt. 
mination  of  contested  elections,  by  the  usual  rules  of  law  and 
evidence,  so  far  as  applicable,  except  as  herein  otherwise  ex- 
pressed, and  may  dismiss  the  proceedings,  if  all  the  causes  of 
contest  are  insuflScient  and  not  amended,  or  for  want  of  prosecu- 
tion. 

Sec.  24.  The  court  shall  pronounce  judgment,  whether  the  in-  Judgmw*. 
cumbent  or  any  other  person  was  duly  elected,  and  the  person  so 
declared  elected  will  be  entitled  to  his  certificate  upon  qualifica- 
tion.    If  the  judgment  be  against  the  incumbent,  and  he  has  al- 
ready received  the  certificate,  the  judgment  annuls  it.     If  the  Eieetionseiwia* 
court  finds  that  no  person  was  duly  elected,  the  judgment  shall  bo  ^^*''' 
that  the  election  be  set  aside. 

Sec.  25.  The  nominated  judges  shall  be  entitled  to  receive  two  re^. 
dollars  a  day  for  the  time  occupied  by  the  trial. 

Sec.  26.  The  contestant  and  the  incumbent  are  liable  to  the  J^^."*^**'** 
officers  and  witnesses  for  the  costs  made  by  them  respectively  ; 
but  if  the  election  be  confirmed,  or  the  statement  be  dismissed, 
or  the  prosecution  fail,  judgment  shall  be  rendered  against  the 
contestant  for  costs,  and,  if  the  judgment  be  against  the  incum- 
bent, or  the  election  be  set  aside,  it  shall  be  against  him  for  costs 
also.  * 

Sec.  27.  The  probate  judge  is  authorized  to  issue  execution  Jjj^""'*  '*' 
for  costs,. to  run  against  personal  property;  and  a  transcript, 
filed  and  recorded  in  the  office  of  the  district  court,  as  provided 
in  relation  to  transcripts  from  justices  of  the  peace,  shall  have 
the  same  effect  as  there  provided,  and  execution  may  issue  there- 
on, against  real  or  personal  estate. 

Sec.  28.  The  probate  judge  shall  have  authority  to  carry  into  b;;i^Yud*I *' '*'*' 
eTcct  any  order  of  the  court,  after  the  adjournment  thereof,  by 
attachment  or  otherwise. 

Sac  29.  If  notice  of  contesting  the  election  of  an  officer  is  filed  SiVtiorwitlhflU 
before  the  certificate  of  election  is  delivered  to  him,  it  shall  be  '^*""' 
withheld  until  the  determination  of  the  contest. 
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Contesting  the   Elections  for  Members  of  the  Legislative 

Assembly. 

cSS^ityu        S^^'  ^^-  ^^®  election  of  any  person,  declared  duly  elected  to 
•outwfdbyTottr  ^  ggj^^  jj^  ^jj^  Council  oir  House  of  Representatives  of  the  Legis- 
lative Assembly,  may  be  contested  by  any  qualified  voter  of  the 
county  or  district,  to  be  represented  by  such  Councilman  or  Rep- 
resentative. 

sutoaent  MrT«d      Sbc.  31.  The  coutcstant  shall,  within  thirty  days  after  the  de- 
en  incnmbonl,  i  ^         y 

*^«*-  claration  of  the  canvassers,  serve  on  the  incumbent  a  statement, 

as  required  in  relation  to  county  officers,  except  the  list  of  illegal 
voters ;  which  shajl  be  served  with  the  notice  of  taking  deposi- 
tions relative  to  them,  and,  if  no  such  depositions  are  taken,  then 
twenty  days  before  the  day  of  hearing. 

svbpoBfta.  gEc.  32.  The  probate  judge  and  clerk  may  issue  subpoenas  in 

the  above  cases,  as  in  those  before  provided ;  and  when  a  witness 
is  summoned  to  give  his  depositions  before  the  judge  or  clerk, 
the  judge  shall  have  power  to  compel  his  attendance. 

BeposiUoBs.  Sec.  33.  The  previous  provisions  of  this  chapter  shall  be  ap- 

plicable to  and  govern  similar  cases  in  taking  depositions  in  the 
cases  now  contemplated,  except  that  the  cause  of  taking  deposi- 
tions does  not  apply. 

Copy  of  pap«n,        Sec.  34.  A  GODY  of  the  Statement  and  of  the  notice  for  takinc; 

proMeding  und 

wedTrtlli VeSft.  depositions,  with  the  service  endorsed,  and  verified  by  affidavit, 
uryoi  Territory.  j£  ^^^  scrvcd  by  au  officcr,  shall  be  returned  to  the  officer  taking 
the  depositions,  and  then,  with  the  depositions,  shall  bo  sealed 
up  and  transmitted,  by  mail  or  otherwise,  to  the  secretary  of  the 
Territory,  with  an  indorsement  thereon,  showing  the  nature  of 
the  papers,  the  name  of  the  contesting  parties,  and  the  branch  of 
the  Legislative  Assembly  before  which  the  contest  is  to  be  tried, 
pocroury  o£  Ter-      Sec.  35.  The  sccrctary   [of  the  Territory]   shall  deliver  the 
IfScer^'Legisfi."*  samc,  unoponod,  to  the  presiding  officer  of  the  House  in  which 
*'"*  the  contest  is  to  be  tried,  on  or  before  the  second  day* of  the  ses- 

sion (regular  or  special)  of  the  Legislative  Assembly  next  after 
taking  the  depositions,  and  the  presiding  officer  shall  immediate- 
ly give  notice  to  his  house  that  such  papers  are  in  his  possession, 
tiawdild.'**'"  Sec.  36.  Nothing  herein  contained  shall  be  construed  to  abridge 
the  right  of  either  branch  of  the  Legislative  Assembly  to  grant 
commissioners  to  take  depositions,  or  to  send  for  and  examine 
any  witness  it  may  desire  to  hear  on  such  trial, 
contcttej  ciee-         gEc.   37.    Coutested  elections  of  township  officers  shall  be 

ilons  of  township  *■ 

/wJicTof  pSlci.^  tried  before  a  justice  of  tho  peaco  of  the  township,  in  the  same 
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manner  as  contested  elections  of  county  officers^  ae  f ar  as  practi- 
cable. 

Sec;  16.  This  act  to  take  effect  and  be  in  force  from  and  after 
the  first  day  of  June  next. 

A.  LARZALEKE, 
Speaker  of  House  of  Representatives. 
C.  W.  BABCOCK, 
President  of  the  Council. 
Approved  February  11,  1859.  ^  ^^  ^  ^^  ^/ 

S.  MEDARY,  /   SOf>     ^-'^ 

Governor.  J    ^Qo-  //^ 


CHAPTER  LXVn. 

AN  ACT  exempting  certain  Property  from  sale  upon  Execution  or  other 

process. 

JBe  it  enacted  by  the  Governor  and  Legislative  Jlssembly  of 
the  Territory  of  Kansas  : 

Section  1.  A  homestead,  consisting  of  any  quantity  of  land  SfdMSS?.'*   * 
not  exceeding  eighty  acres,  for  agricultural  or  horticulturiJ  pur-  * 
poses,  and  the  dwelling  house  thereon,  and  its  appurtenances, 
to  be  selected  by  the  owner  thereof,  and  not  included  in  any  in- 
corporated town,  city  or  village  ;  or  instead  thereof,  at  the  op-  ^^^i^^^^SJJ; 
tion  of  the  owner,  a  quantity  of  land,  not  exceeding,  in  amount,  •■'*"• 
one  lot,  being  within  an  incorporated  town,  city  or  village,  and 
the  dwelling  house  thereon,  and  its  appurtenances,  the  whole  not 
exceeding  in  value  one  thousand  dollars,  owned  and  occupied  by 
any  resident  of  this  Territory^  being  the  head  of  a  family,  shall 
not  be  subject  to  attachment,  levy  or  sale  upon  execution,  or  any 
other  process  issuing  out  of-  any  court  within  this  Territory. 
This  section  shall  be  deemed  and  constnied  to  exempt  such  home-  JJi^eiJiSSto"*' 
Stead,  in. the  manner  aforesaid,  during  the  time  it  shall  be  occu-  *•"**" 
pied  by  the  widow  or  minor  child  or  children  of  any  deceased 
person  who  was,  when  living,  entitled  to  the  benefit  of  this  act. 

Sec.  2.  Such  exemption  shall  not  extend  to  any  mortgage,  or  JJi^Sf^^LJJ*  *• 
any  instrument  in  the  nature  thereof,  lawfully  obtained,  but  such  JlfJ^fJ^^j! 
mortgage  or  other  alienation  or  incumbrance  of  such  land,  by  the  ******  ^^^^' 
.  owner  thereof,  if  a  married  man,  shall  not  bo  valid  without  the 
signature  of  the  wife  to  the  same,  unless  such  mortgage  or  other 
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instrument  shall  bo  given  to  secure  the  payment  of  the  purchase 
money,  or  some  portion  thereof. 
upoaieTT  being        Sec.  8»  Whencvor  any  levy  shall  be  made  upon  the  lands  or 

Bade,  notioe  may  «/  •/  r 

UKireatoofloez  tenements  of  a  householder,  Tvhose  homestead  has  not  been  select- 
ed and  set  apart,  such  householder,  his  wife,  agent  or  attorney, 
may  notify  the  officer,  at  the  time  of  making  such  levy,  of  what 
he  regards  as  his  homestead,  with  a-  description  thereof,  and  the 
^  remainder  alone  shall  be  subject  to  sale  under  such  levy. 

^^feiuTO^*t  ^^^<\  4.  If  the  plaintiff  in  execution  shall  be  dissatisfied  with  the 
.lands  and  tenements  selected  and  set  apart  as  aforesaid,  the  mat- 
•  '  J  t^r  shall  be  submitted  to  two  appraisers,  one  to  be  selected  by  the 
plaintiff  and  the  other  by  the  defendant,  his  wife,  agent  or  attor- 
ney, who  shall  determine  whether  such  lands  and  tenements  e]^« 

•  ceed  in  value  the  sum   of  one   thousand   dollars.     If  the  ap- 

praisers, so  chosen,  cannot  agree,  they  shall  appoint  a  third  per- 
son to  decide  between  them.     If  they  cannot  agree  in  the  choice 
of  a  third  person,  he  shall  be  named  by  the  officer  executing  the 
writ, 
wimiexuntii         Ssc.  5.  If  tho  land,  selected  as  a  homestead,  consists  of  a  lot 

leei  ttua  2.C00  e^. 

SJ2de*5iooo'*   containing  twenty-five  hundred  square  yards,  or  less,  and  the  ap- 

HS^iSiJ^      praisers  shall  certify  to  the  officer  that  such  lot,  together  with  the 

improvements  thereon,  exceeds,  in  value,  the  sum  of  one  thousand 

dollars,  the  said  officer  may  proceed  to  sell  such  excess,  or  the 

whole,  at  the  option  of  the  defendant  in  execution,  in  the  mau- 

jier  provided  in  other  cases  for  the  sale  of  real  property  under 

Awueattoa  «t     ezecution.     In  case  the  excess  only  is  sold,  then  such  proceeds 

i»»ee«u  <dMU,  ^j^^jj  ^^  applied  to  the  satisfaction  of  the  execution ;  and,  in  case 

the  whole  amount  of  the  property  is  sold,  one  thousand  dollara 

of  the  proceeds  of  such  sale  shall  be  paid  to  the  defendant  in 

execution,  and  the  excess  shall  be  applied  to  the  satisfaction  of 

the  execution :  Provided^  That  no  bid  shall  be  received  for  a 

less  sum  than  one  thousand  dollars. 

proeeediogewhen      Sec.  6.  lu  any  casc  whoro  the  land  selected  and  claimed  as  a 

MoowJIareArds  liomestcad  shall  excoed  iu  extcut  twenty-five  hundred  square  yards, 

if  the  appraisers  be  of  opinion  that  such  land,  together  with  the 

dwelling  house  and  its  appurtenances,  exceed  in  value  the  sum 

of  one  thousand  dollars,  they  shall  set  apart  a  portion  thereof, 

in  a  compact  form,  including  the  dwelling  house,  if  possible,  as 

the  homestead  ;  such  homestead  shall  be,  as  near  as  may  be,  of 

the  value  of  one  thousand  dollars,  and  the  said  appraisers  sball 

■KpenMofnTTej  causc  thosamo  to  be  surveyed.    The  expense  of  such  survey  shall 

4MU»a.  *         i)Q  chargeable  on  the  execution,  and  collected  thereon. 
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Sec.  7.  After  the  survey  shall  have  heen  made,  the  officer  aai«o£MmEiiidtr 
fnakiDg  the  levy  may  sell  the  property  levied  upon  and  not  in- 
cluded in  the  survey,  as  in  cases  of  other  sales  of  real  estate  un- 
der execution  ;  and,  in  giving  a  deed  for  the  same,  he  may  des*  ^^^^• 
cribe  it  according  to  his  original  levy,  excepting  therefrom,  by 
metes  and  bonds,  according  to  the  certificate  of  survey,  the  quan- 
tity set  apart  as  aforesaid. 

Sbc.  8.  Before  proceeding  to  act,  the  appraisers,  mentioned  Apprtiiw  •▼or» 
in  this  act,  shall  be  sworn,  by  the  officer,  to  do  justice  between 
the  parties.     Their  decision  shall  be  delivered  to  the  officer,  shall  twllj  withww- 
be  returned,  by  him,  with  the  execution,  and  shall  be  conclusive 
between  the  parties  and  for  the  protection  of  the  officer  against  (^  \     • 
all  liability.    If  the  value  of  the  real  estate  or  personal  property,  ^*^^S%i^^    • 
as  the  case  may  be,  do  not  exceed  the  amount  made  exempt  by  JuSiScy''"' 
this  act,  the  cost  of  the  proceedings  shall  be  paid  by  the  plain- 
tiff in  execution,  otherwise  by  the  defendant. 

Bbc.  9.  Any  person  owning  and  occupying  any  house  or  land  2S2S*5wiii«i 
not  his  own,  and  claiming  said  house  as  a  homestead,  shall  be  ^emptio^*^^ 
entitled  to  the  exemption  aforesaid. 

Sec.  10.  Nothing  in  this  act  shall  be  construed  as  exempting  JJJ^JJ5,*j;f' * 
Any  real  or  personal  estate  from  taxation  or  sale  for  taxes.  ^*'*' 

Seo.  11.  No  property,  hereinafter  mentioned  or  represented,  ll^""^^*^^^^ 
«hall  be  liable  to  attachment,  execution  or  sale,  on  any  final  pro- 
cess issued  from  any  court  in  this  Territory :     First,  The  family 
bible:     Second,  Family  pictures,  school  books  or  library  and 
musical  instruments  for  use  of  family :     Third,  A  seat  or  pew  in 
any  house  or  place  of  public  worship :     Fourth,  A  lot  in  any  /J,,^  .^^       ^ 
burial  ground :     Fifth,  All  wearing  apparel   of  the  debtor  and"^^^^        .  7^ 
his  family,  all  beds,  bedsteads  and  bedding,  kept  and  used  by 
the  debtor  and  his  family,  all  stoves  and  appendages  put  up  or/^T/O  ^  t /^ 
kept  for  the  use  of  the  debtor  and  his  family,  all  cooking  uten-  ^^-'^^"^  / 

sils  and  all  other  household  furniture,  not  herein  enumerated,  not  |P  ^^  ^  J 
exceeding  five  hundred  dollars :  Sixth,  Three  cows,  ten  swine,  '  ^ 
one  yoke  of  oxen  and  one  horse,  or,  in  lieu  of  one  yoke  of  oxen 
and  one  horse,  a  span  of  horses  or  mules ;  twenty  sheep,  and  the 
wool  from  the  same,  either  in  the  raw  material  or  manufactured 
Into  yam  or  cloth  ;  the  necessary  food  for  all  the  stock  mentioned 
in  this  section,  for  one  years'  support,  either  provided  or  grow- 
ing, or  both,  as  the  debtor  may  choose ;  also,  one  wagon,  cart  or 
dray,  ono  sleigh,  two  ploughs,  one  drag,  and  other  farming  uten- 
sils, including  tackle  for  teams,  not  exceeding  three  hundred  dol- 
lars in  value :    Seventh,  The  provisions  for  the  debtor  and  hia 
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family,  necessary  for  one  year's  support,  either  provided 'or  grow- 
ing, or  both,  and  fuel  necessary  for  one  year :  Eighth,  The 
tools  and  instruments  of  any  mechanic,  minor  or  other  person, 
used  and  kept  for  the  purpose  of  carrying  on  his  trade  or  busi- 
ness, not  exceeding  three  hundred  dollars  in  raluo,  and,  in  addi- 
tion thereto,  stock  in  trade,  not  exceeding  four  hundred  dollars 
in  value  ;  the  library  and  implements  of  any  professional  man  ; 
all  of  which  articles,  hereinbefore  intended  to  be  exempt,  shall 
be  chosen  by  the  debtor,  his  agent,  clerk  or  legal  representative, 
as  the  case  may  be. 
'SltSii'jlJfg^  Sec.  12.  The  provisions  of  this  act  shall  not  apply  to  any 
••■*•  #jjQ)  r\  legal  process  issued  in  pursuance  of  judgments  obtained  upon  con- 
^  U^'v^  ^"'^^  entered  into  prior  to  the  taking  effect  of  this  act. 
^iMLX  Sec.  13.  Nothing  in  this  act  shall  be  so  construed  as  to  ex* 

C^         empt  any  property  in  this  Territory  from  execution  or  attachment 
for  clerk's,  laborer's  or  mechanic's  wages. 

Sec.  14.  All  laws  inconsistent  with  the  provisions  of  this  act 
are  hereby  repealed. 

Sific.  15.  This  act  to  take  effect  and  be  in  force  from  and  after 
the  fii'st  day  of  June  next. 

A.  LARZALERE, 
Speaker  of  House  of  Representatives. 
'     C.  W.  BABCOCK, 
President  of  the  Council. 
Approved  February  7,  1859. 

S.  MEDARY, 
.  Governor. 


^  ^ 


•^* 
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•  <->  .  w.    ^  ^         AN  ACT  Regulating  tlie  Fees  of  Officers,  Jurors  and  Witnesses. 
ft 

Be  it  enacted  by  the  Governor  and  Legislative  ^.Issembly  of 
the  Territory  of  Kansas  : 
NooiharfMtai.       Sbction  1.  The  officcrs  and  persons  herein  mentioned  shall  be 
hmitt  p«>Tid«4.  entitled  to  receive,  for  their  services,  the  fees  herein  allowed,  and 
no  others,  except  otherwise  provided  by  law. 

Clcrk^s  Fees. 
cittk'i  fMft.  Sec.  2.  Filing  every  paper  required  to  be  filed,  ten  cents ;  en- 

tering cause,  fifteen  cents ;  issuing   summons,  fifty  cents;  is- 
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saiog  order  of  attachment,  fifty  cents ;  issuing  everj  other  writ, 
fifty  cents ;  issuing  subpoena  for  witness,  twenty-five  cents ; 
(The  names  of  all  the  witnesses  of  one  party  shall  be  put  in  one 
subpoena,  unless  otherwise  requested  by  the  party.)  Copy  of 
petition,  for  each  hundred  words,  ten  cents ;  taking  and  certify- 
ing afiSdavit,  twenty-five  cents ;  entering  judgment  confessed  on 
warrant  of  attorney,  fifty  cents ;  issuing  a  provisional  order, 
fifty  cents ;  approving  any  bond,  twenty-five  cents ;  justification 
on  any  bond,  twenty -five  cents;  entering  every  motion  on  docket, 
fifteen  cents  ;  entering  every  order  made  in  a  court,  and  copy  of 
the  same  for  the  bar,  each  cause,  twenty-five  cents  ;  issuing  sub- 
poena, twenty-five  cents ;  issuing  commissions  to  take  testimony, 
seventy-five  cents ;  issuing  order  of  publication,  fifty  cents ; 
calling  and  swearing  a  jury,  fifty  cents  ;  swearing  each  witness, 
ten  cents ;  entering  a  verdict,  twenty-five  cents  ;  entering  a  judg- 
ment, twenty-five  cents:  taxation  of  costs,  fifty  cents;  entering 
satisfaction  of  record,  fifteen  cents';  entering  assignment  of 
judgment,  twenty-five  cents ;  issuing  an  execution,  fifty  cents ; 
entering  same  on  execution  docket,  ten  cents;  copies  of  all 
papers,  per  folio,  ten  cents ;  taking  an  acknowledgment  under 
seal,  fifty  cents ;  certificate  and  seal,  fifty  cents  ;  transcript  of  a 
judgment,  per  folio,  ten  cents;  making  up  judgment  roll,  fifty 
cents;  record  of  the  same,  per  folio,  ten  cents  ;  taking  and  ap- 
proving appeal  bond,  each,  twenty-five  cents ;  each  continuance,  ^ 
twenty-five  cents ;  filing  transcript  from  justice,  twenty-five  cents  ; 
docketing  the  same,  twenty-five  cents ;  filing  indictment  and 
docketing  cause,  fifty  cents ;  recording  indictment,  per  folio,  ten 
cents  ;  arraigning  prisoner,  twenty-five  cents. 

Sheriff's  Fees. 
Sec.  3.  Serving  and  returning  summons  and  copy  of  petition,  sbcririfMt. 
one  dollar ;  serving  and  returning  mandamus^  quo  warranto  or 
other  writ,  not  herein  provided,  one  dollar  and  fifty  cents ;  exe- 
cuting and  returning  order  of  arrest,  if  issued  with  summons, 
one  dollar;  issued  without  summons,  one  dollar  and  fifty  cents ; 
executing  and  returning  order  of  attachment,  if  issued  with  sum- 
mons, ono  dollar  and  fifty  cents ;  if  issued  without  summons, 
two  dollars  ;  executing  and  returning  order  of  replevin,  if  issued 
with  summons,  one  dollar;  if  without  summons,  one  dollar  and 
fifty  cents  ;  taking  and  returning  a  bond,  fifty  cents  ;  serving  a 
subpoena  on  witness,  seventy-five  cents ;  serving  subpoena,  each 
additional  witness,  twenty-five  cents  ;  serving  an  order  or  notice, 
each  person,  fifty  cents ;  serving  an  execution,  one  dollar ;  ad- 
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yerfcismg  sale,  besides  the  actual  expense  of  such  advertisement, 
one  dollar  and  fifty  cents  ;  appraisal  of  property,  one  dollar  and 
fifty  cents;  selling  property  under  an  execution,  one  dollar; 
commission  on  money  collected,  without  sale,  on  all  sums  under 
five  hundred  dollars,  three  per  cent;  [on  all  sums]  over  five  hun- 
dred [dollars]  and  under  one  thousand  [dollars] ,  two  per  cent ; 
[on  all  sums]  over  one  thousand  [dollars] ,  one-half  per  cent ; 
commission  on  money  collected  by  sale,  on  all  sums  under  five 
five  hundred  dollars,  five  per  cent ;  on  all  sums  over  five  hundred 
[dollars]  and  under  one  thousand  [dollars],  three  per  cent ;  on 
all  sums  over  one  thousand  [dollars] ,  one  per  cent ;  executing 
and  acknowledging  sheriff's  deed,  two  dollars  and  fifLy  cents  ; 
summoning  grand  and  petit  jurors,  each,  fifty  cents  ;  summoning 
talesmen,  each,  fifteen  cents  ;  for  each  mile  traveled  to  serve  any 
process,  ten  cents ;  attending  court,  each  day,  two  dollars ;  serv- 
ing and  returning  a  wan^ant,  fifty  cents  ;  executing  an  order  of 
commitment,  order  to  bring  prisoner  in  court,  fifty  cents ;  attend- 
ing before  jury,  with  prisoner,  one  dollar;  bringing  up  prisoner 
on  habeas  corpus^  one  dollar  and  fifty  cents  ;  for  attending  court 
with  such  prisoner,  all  actual  necessary  expenses,  and,  per  day, 
one  dollar  and  fifty  cents ;  for  every  person  committed  to  jail, 
twenty-five  cents  ;  for  every  person  discharged  from  jail,  twenty- 
five  cents ;  boarding  prisoners,  per  day,  sixty  cents  ;  and  the 
same  fees  in  all  other  cases  as  are  allowed  in  civil  actions. 
Fees  of  Register  of  Deeds. 

Kilter  of  4Mdi.  gsc.  4.  For  every  instrument  authorized  to  be  recorded,  first 
folio  or  less,  thirty-five  cents  :  each  additional  folio,  fifteen  cents ; 
each  entry  in  index,  ten  cents  ;  certificate  of  record,  twenty-five 
cents  ;  recording  marriage  certificate,  fifty  cents  ;  certificate  and 
seal,  fifty  cents;  taking  any  acknowledgment,  fifty  cents  ;  copies 
of  record,  per  folio,  fifteen  cents  ;  for  making  any  search,  where 
no  certificate  is  given,  fifteen  cents;  recording  town  plats,  for 
first  one  hundred  lots  or  less,  three  dollars  ;  each  additional  lot, 
one  cent. 

Fees  of  County  attorney. 

o»«ai7»kionie7.  S150,  5,  Dockct  fccs  in  district  court,  on  plea  of  not  guilty, 
ten  dollars  ;  docket  fees  in  district  court,  en  plea  of  guilty,  five 
dollars ;  docket  fees  before  a  justice  of  the  peace,  two  dollars 
and  fifty  cents ;  dockct  fees  upon  forfeited  recognizance,  where 
he  prosecutes  to  final  judgment,  seven  dollars  and  fifty  cents  ; 
docket  fees  in  all  other  cases  not  specified,  where  the  county  at- 
torney is  required  to  prosecute  or  defend  in  district  court,  tea 
dollars. 
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Fees  of  the  Clerk  of  the  Probate  Court  in  relation  to  Estates, 

Sec.  6.  For  all  copies,  per  one  hundred  words,  fifteen  cents  ;  ^sJ^^'p'^**** 
administering  an  oath,  eight  cents ;  filing  a  paper  other  than  a 
voucher  for  the  payment,  eight  cents  ;  for  filing  all  vouchers  of 
money  paid,  three  cents  ;  for  a  citation,  seventy-five  cents  ;  for 
a  letter  of  administration,  recording  and  filing  the  same,  one 
dollar  and  fifty  cents ;  proving  a  will  and  indorsing  certificates 
thereon,  one  dollar  and  fifty  cents  ;  qualifying  administrators, 
taking  bond  and  writing  certificates,  one  dollar  and  fifty  cents ; 
proving  codicil,  if  proved  separately,  indorsing  certificate,  re- 
cord, and  filing  the  same,  one  dollar  and  fifty  cents  ;  recording 
inventory  or  account,  for  one  hundred  words,  fifteen  cents ;  giv- 
ing notice,  per  order  of  court,  for  sale  of  land,  for  every  adver- 
tisement, not  exceeding  three,  thirty-five  cents ;  entering  order 
for  the  appraisement  of  decedant's  estates,  fifteen  cents  ;  record- 
ing will,  per  one  hundred  words,  fifteen  cents ;  rendering  each 
final  settlement  account,  seventy-five  cents ;  writing  afiidavit  and 
swearing  affiant,  fifteen  cents  ;  making  up  records  and  entries, 
not  herein  provided  for,  for  each  one  hundred  words,  fifteen 
cents ;  solemnizing  the  right  of  marriage,  two  dollars. 
Fees  of  Justice  of  the  Peace, 
Sec.  7.  Docketing  cause,  ten  cents.  For  issuing  Writs —  juKUm  «f  imm*. 
Summons  for  one  person,  thirty-five  cents  ;  each  additional  person 
therein  named,  fifteen  cents  ;  order  of  arrest,  thirty-five  cents  ; 
attachment  against  property,  seventy-five  cents ;  attachment 
against  witness  or  for  contempt,  fifty  cents  ;  mittimus,  thirty-five 
cents ;  writ  of  replevin,  thirty- five  cents  ;  subpoena  for  one  per- 
son, twenty-five  cents ;  each  additional  person  therein  named, 
fifteen  cents  ;  venire  for  jury,  fifty  cents  ,  execution,  thirty-five 
cents  ;  writ  of  restitution  or  re-restitution,  fifty  cents  ;  warrant 
in  criminal  cases,  for  one  person,  fifty  cents ;  each  additional 
person  therein  named,  twenty-five  cents ;  order  on  jailor  for  per- 
son or  persons,  thirty-five  cents ;  writs  of  forcible  entry  and  de- 
tainer or  detainer  only,  seventy-five  cents  ;.  every  other  writ  re- 
quired by  law,  thirty-five  cents.  Entries  on  Docket — ^Each  ad- 
journment, fifteen  cents  ;  judgment  on  merits  or  for  costs,  twenty- 
five  cents  ;  dismission  or  discontinuance  without  costs,  twenty- 
five  cents;  satisfaction  of  judgmtnt,  twenty-five  cents;  transfer- 
ring judgment  on  docket,  twenty-five  cents  ;  appointing  guardian 
for  minors,  to  prosecute  suit,  twenty-five  cents  ;  taking  verdict, 
twenty-five  cents ;  each  motion  decided  by  justice,  twenty-five 
cents  ;  making  up  the  docket,  each  one  hundred  words,  fifteen 
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cents.  Certificates^  Copies  and  Oaths — Certifying  affidavit, 
twenty-five  cents ;  certifying  depositions,  transcript  of  docket 
entries,  and  every  other  record  or  writing  not  otherwise  spec- 
ified by  law,  thirty-five  cents  ;  transcript  of  docket  and  copies 
of  every  writing  or  record,  each  one  hundred  words,  fifteen  cents  , 
swearing  jury,  twenty-five  cents ;  swearing  each  witness,  arbitra- 
tor or  appraiser,  and  every  other  oath  required  by  law,  ten  cents. 
Miscellaneous — ^Filing  each  paper  necessary  to  be  preserved  by 
a  justice,  ten  cents  ;  each  bond  or  undertaking,  thirty-five  cents ; 
each  recognizance,  thirty-five  cents  ;  appointing  special  constable 
or  appraisers,  each  thirty-five  cents ;  acknowledging  deeds  and 
other  instruments  in  Writing,  fifty  cents  ;  trying  cause  of  forcible 
entry  and  detainer  or  detainer  only,  one  dollar  and  fifty  cents  ; 
trying  criminal  case,  seventy-five  cents  ;  trying  civil  case,  thirty- 
five  cents ;  trying  jury  case,  fifty  cents  ;  taking  depositions, 
thirty- five  cents ;  each  one  hundred  words  after  the  first  one  hun- 
dred, fifteen  cents  ;  writing  aflSdavit  or  other  papers,  not  other- 
wise provided  for,  each  one  hundred  words,  fifteen  cents  ;  enter- 
ing an  appeal,  twenty-five  cents  ;  transmitting  papers,  when  re- 
quired by  law,  thirty-five  cents  ;  selecting  jury,  thirty-five  cents ; 
giving  notice  to  witness  of  adjournment,  twenty-five  cents  ;  per- 
forming duties  of  coroner,  same  fees  as  coroners ;  marrying  and 
making  return,  three  dollars. 

Fees  of  Constables, 
Sec.  8.  Serving  and  returning  a  summons,  each  person,  thirty- 
five  cents ;  copy  of  summons,  ten  cents  ;  serving  a  subpoena,  each 
witness,  twenty-five  cents  ;  serving  an  order  of  attachment,  fifty 
cents  ;  appraisal  and  return,  twenty-five  cents  ;  serving  order  of 
arrest,  fifty  cents  ;  serving  order  of  replevin,  fifty  cents  ;  taking 
and  returning  a  bond,  thirty-five  cents ;  serving  notice  on  garni- 
shee, twenty-five  cents  ;  summoning  a  jury,  fifty  cents ;  attend- 
ing on  a  jury,  twenty-five  cents  ;  serving  and  returning  an  exe- 
cution, fifty  cents  ;  advertising  and  selling,  fifty  cents ;  on  all 
money  collected  on  an  execution,  to  be  paid  by  the  defendant, 
five  per  centum  ;  attending  court  of  record,  as  bailiff",  to  be  paid 
by  the  county,  per  day,  two  dollars ;  travel  fee,  each  mile,  ten 
cents  ;  serving  and  returning  a  warrant,  fifty  cents  ;  committing 
to  prison,  fifty  cents ;  bringing  prisoner  into  court,  by  order, 
fifty  cents  ;  attending  criminal  examination,  fifty  cents. 

Fees  of  Coroners. 
Sbc.  9.  Coroners  shall  be  entitled  to  the  sum  of  five  dollars 
for  each  inquest  held  by  him,  and  ten  cents  per  mile  for  each 
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mile  necessarily  traveled  in  going  to  and  returning  from  the  place 
of  the  inquest,  to  be  paid  by  the  county ;  for  all  services  per- 
formed in  the  place  of  the  sheriff,  the  same  as  allowed  to  the 
sheriff  for  the  same  service.  Any  justice  of  the  peace,  holding 
an  inquest,  shall  be  entitled  to  the  same  fees  as  are  allowed  to  a 
coroner. 

Fees  of  County  Surveyor, 
Sec.  10.  For  each  subdivision  of  lands  into  quarters  less  than  oo«a*/wrw7ow. 
a  section,  for  the  first  mile  run,  three  dollars  ;  each  additional 
[mile,]  one  dollar  and  fifty  cents ;  for  making  plat  of  subdivision, 
one  dollar  ;  for  survey  of  lands  already  subdivided,  for  the  first 
mile,  two  dbllars;  each  additional  mile',  one  dollar;  plat  of 
same,  one  dollar  ;  for  locating  and  marking  a  road,  for  the  first 
mile  run,  three  dollars ;  each  additional  mile,  one  dollar  and 
fifty  cents  ;  for  surveying  done  by  the  day,  four  dollars ;  for  ax 
men,  chain  bearers,  &c.,  per  day,  one  dollar  and  fifty  cents. 

Fees  of  JVbtary  Public. 
Sec.  11.  For  each  protest  and  record  of  the  same,  seventy- five  w«t«rii«  pmkue. 
cents  ;  for  each  notice  of  protest,  fifty  cents ;  taking  an  acknowl- 
edgment, fifty  cen^s  ;  taking  depositions,  the  same  fees  as  jus- 
tices of  the  peace ;  taking  an  affidavit,  twenty-five  cents. 

Fees  of  Commissioners  to  take  Depositions, 
Sec.  12.  The  same  fees  as  are  allowed  justices  of  the  peace  SSdilSStioli^ 
for  the  same  service. 

Fees  of  Referees, 
Sec.  13.  For  each  referee,  per  day,  three  dollars  ;  traveling  a^w«- 
fee,  per  mile,  ten  cents  ;  but  this  section  shall  not  limit  the  right 
of  parties  to  agree  upon  a  higher  rate  of  compensation  for  the 
referees  in  any  case. 

Fees  of  a  Master  Commissioner. 
Sec.  14.  For  hearing  and  deciding  any  matter  referred  to  him,  Jjjjjjj 
by  order  of  the  court,  one  dollar  ;  swearing  each  witness,  ten 
cents ;  taking  proofs,  per  folio,  fifteen  cents  ;  for  selling  prop- 
erty under  an  order  of  the  court,  the  same  fees  allowed  sheriffs 
for  a  sale  on  an  execution  ;  commission  on  proceeds  of  such  sale, 
on  all  sums  under  one  thousand  dollars,  two  per  cent ;  on  all 
sums  over  one  thousand  dollars,  one  per  cent ;  making  reports  of 
proceedings  on  sale,  one  dollar. 


Fees  of  Witnesses. 
Sec.  15.  For  attending  in  any  suit  or  proceeding,  in  a  court 
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of  record,  or  before  any  judge  of  the  same,  or  before  a  referee  or 
commissioner,  per  day,  one  dollar  ;  for  attending  in  a  justice's 
court,  or  before  any  persons  authorized  to  take  depositions,  sev- 
enty-five cents  ;  for  traveling  to  and  from  the  place  of  attend- 
ance, each  mile,  five  cents  ;  every  witness  attending  before  the 
grand  jurors  of  any  court  of  record,  shall  be  paid  one  dollar  per 
day  whilst  so  attending,  and  five  cents  per  mile  for  the  distance 
necessarily  traveled  in  going  to  and  from  said  court. 
'"«"-  Sbc.  16.  Each  grand  juror  and  petit  juror,  except  talesmea, 

shall  be  entitled  to  two  dollars  per  day  for  each  day's  attendance 
in  a  court  of  record,  and  five  cents  for  each  mile  traveled  in  going 
and  returning  from  the  place  of  attendance,  to  be  paid  by  the 
county ;  each  talesman,  summoned  and  acting  as  a  juror  in  a 
court  of  record,  shall  be  entitled  to  fifty  cents  for  his  services  in 
each  cause,  to  be  paid  by  the  county  ;    each  juror,  sworn  in  a 
justice's  court,  fifty  cents,  to  be  paid  by  the  parties ;  each  juror 
and  witness,  sworn  before  any  coroner  or  justice  of  the  peace,  or 
any  inquest  taken  by  him,  shall  be  entitled  to  one  dollar,  to  be- 
paid  by  the  county. 
2ti« 'i!u  Jf  **        Sec.  17.  Within  ten  days  after  the  sitting  of  a  court  of  record, 
ttcT^'if'JjD?r-  the  clerk  thereof  shall  return  to  the  clerk  of  the  board  of  super- 
*  *^''  visors  a  list  of  the  jurors'  certificates  issued  by  him,  and  the- 
amount  of  each,  and  to  whom  issued ;  he  shall,  also,  within  the 
same  time,  return  to  the  county  treasurer  a  list  of  the  amount  of 
money  received  by  him  as  jury  fees,  and,  at  the  same  time,  pay 
over  such  money  to  the  county  treasurer. 
SSiwtJi^i.*^      Seo.  18.  The  clerks  of  courts  of  record  in  this  Territory  shall, 
fS'Se^'teTOin'^  within  thirty  days  after  the  close  of  each  term  thereof,  make  out 
irtjr  K»-        ^  complete  abstract  of  all  the  costs  accruing  in  said  court,  at  such 
term,  and  to  whom  due,  for  which  the  county  is  liable,  verified 
teJJi«ri?IS?^    under  the  seal  of  the  court,  and  present  the  same  to  the  county 
•teaet.  attorney  of  the  county,  who  shall  carefully  examine  the  same  and 

ascertain,  as  far  as  possible,  whether  the  services  therein  men- 
tioned have  been  performed ;  and  if,  after  examining  said  ab- 
stract, he  shall  find  it  correct,  and  all  the  charges  therein  made 
SSitVlttorneT  authorizcd  by  law,  and  if  not,  after  correcting  it,  he  shall  certify 
lecovnijbourdi.  ^j^^  ^^^^  ^^  ^^^  board  of  supcrvisors  of  said  county  for  allowance, 
whose  duty  it  shall  be  to  allow  the  same  against  said  county,  and 
order  the  county  warrants  issued  to  the  several  persons  therein 
mentioned,  for  the  several  amounts  due  them,  as  therein  stated. 

wiu»*Si?**'''         Sbc.  19.  The  fees  of  each  officer  named  in  this  act  shall  be 
^  deemed  due  when  the  services  have  been  performed.   Any  officer, 
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except  in  criminal  cases,  may  require  secoritj  for  His  fees,  before 
he  shall  be  required  to  perform  any  service  for  which  fees  are  al- 
lowed, but  no  oflScer  shall  be  allowed  to  demand  any  fees  until 
they  are  due. 

Sec.  20.  Each  officer  herein  named  shall  cause  a  list  of  his  S5*o7thJiJfJ«* 
fees  to  be  posted  in  his  office,  under  a  penalty  of  three  dollars  ''*'    *'* 
for  each  day  he  shall  neglect. 
\  Sbc.  21.  No  officer  serving  any  process  shall  be  enticled  toany  Amooatirf  fjw  t» 

fees  for  the  same,  unless  he  return  on  such  process  the  amount  of  p'*****"- 
his  fees  and  the  items  thereof. 

Sbc.  22.  No  witness  subpoenaed  in  any  civil  action  shall  be  wawmmmaj 
compelled  to  attend,  unless  his  fees  for  one  day's  attendance  are 
paid  or  tendered  him  at  the  time  he  was  subpoenaed. 

Sbc.  23.  All  fees  and  sums  herein  required  to  be  paid  by  ^f*****"**"^ 
either  party,  in  any  civil  action  or  proceeding,  shall  be  taxed  and 
collected  from  the  party  adjudged  to  pay  the  costs. 

Sbc.  24.  All  fees  and  sums  paid  by  either  party,  for  the  fees  4Sif^"*'  '*^ 
of  ^witnesses  and  other  necessary  expenses  in  such  action  or  pro- 
ceeding, shall  be  proved  by  the  affidavit  of  the  party,  or  some 
^  person  knowing  the  same  to  have  been  paid. 

Sbc.  25,  That  it  shall  be  the  duty  of  every  justice  of  the  peace  Jjjjfe*  *•  *» 
to  tax  the  costs  upon  every  criminal  examination  or  trial  before 
him,  in  which  the  county  is  liable,  and  certify  the  same  to  the 
county  board  of  supervisors. 

Sbc.  26.  In  every  case  in  which  a  jury  shall  be  called  and  ISIg^ww  or 
sworn  in  a  court  of  record,  a  jury  fee  shall  be  charged  for  the  ^SUSS."^^  "*" 
use  of  the  county,  to  be  collected  as  other  costs,  as  follows :  If 
the  sum  or  value  of  the  property  or  thing  in  controversy  does  not 
exceed  five  hundred  dollars,  the  sum  of  five  dollars  ;  if  the  sum 
or  value  of  the  property  or  thing  in  controversy  exceeds  one 
thousand  dollars,  and  does  not  exceed  two  thousand  dollars,  the 
t  sum  of  fifteen  dollars  ;  in  all  other  cases,  the  sum  of  twenty  dol- 
lars ;  in  all  criminal  cases,  in  which  a  jury  shall  be  called  and 
sworn  and  the  defendant  or  prosecutor  shall  be  adjudged  to  pay 
the  costs,  the  sum  of  five  dollars. 

Sec.  27.  Anyclerk,  probate  judge  or  justice  of  the  peace  may  ^^^i^^^ 
issue  fee  bills,  and  they  shall  have  all  the  force  and  effect  of  an 
execution. 
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Sec.  28.  This  act  to  take  effect  and  be  in  force  from  and  after 
the  first  day  of  June  next. 

A.  LARZALERE, 
Speaker  of  House  of  RepresentaHves. 
C.  W.  BABCOCK, 
President  of  the  Council. 
Approred  February  11, 1859. 
S.  MEDARY, 

Governor, 


CHAPTER  LXIX. 

AN  ACT  Regulating  Ferries. 

Be  it  enacted  by  the  Governor  and  Legislalive  \/9ssemblt/  of 
the  Territory  of  Kansas : 

^fui*\uX«ii        Section  1.  No  person  shall  keep  a  ferry,  so  as  to  demand  pay 

thereat,  without  a  license. 
AppiioftMoii  #w  ^      Sec.  2.  Any  person  may  petition  the  tribunal   transacting 
*••    '  county  business  of  the  county  for  license  to  keep  a  ferry,  and  if 

said  tribunal  believes  such  ferry  necessary  for  the  accommodatioa 
of  the  public,  and  that  the  petitioner  is  a  suitable  person  to  keep 
the  same,  it  shall  order  the  clerk  to  issue  a  license  upon  the  pay- 
ment of  the  tax  assessed  in  such  order  :  Providedy  That  license 
shall  not  be  granted  to  any  ferry  within  the  limits  granted  to  any 
other  ferry,  previously,  by  legislative  enactment. 

S«*dqiLi7,' "**  Sec.  3.  Such  tax  shall  not  be  less  than  ten  dollars  nor  more 
than  five  hundred  dollars,  to  be  paid  to  the  use  of  the  county. 

Sec.  4.  Upon  the  production  of  the  receipt  of  the  county  trea- 
surer for  the  tax  to  such  clerk,  he  shall  issue  a  license  to  keep  a 
ferry  at  the  place  therein  mentioned  for  one  year. 

SldWoM**^*''  Sec.  5.  Before  the  delivery  of  the  license,  such  person  shall 
give  bond  to  the  Territory,  with  sufiScient  security,  approved  by 
such  clerk,  in  such  sum  as  the  said  tribunal  shall  order,  condi- 
tioned for  the  faithful  performance  of  the  duties  required  by  law 
at  such  ferry,  which  bond  shall  be  filed  in  the  ofiSce  of  such  clerk. 

RiTiSfSviMi.  Sec.  6.  The  tribunal  aforesaid  shall  fix  the  rate  of  ferriage  at 
each  ferry,  and  may  at  any  time  alter  the  same,  having  regard 

^  to  the  breadth  and  situation  of  the  stream  and  publicity  of  the 
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ferry.     No  change  in  the  rates  of  ferriage  shall  go  into  effect  dur- 
ing the  continuance  of  any  license. 

Seo.  7.  The  clerk  of  the  tribunal  aforesaid,  in  vacation,  may  Li«enw|rtai^ 
grant  ferry  licenses,  assess  the  tax  and  fix  the  rates  for  the  same, 
and  exercise  all  the  powers  of  said  tribunal  touching  the  same.  * 

Sfec.  8.  Such  license  shall  continue  until  the  end  %i  the  next  JJ^j""***  *»•*■ 
term  of  said  tribunal,  and  the  tax  shall  be  assessed  in  proportion 
to  the  time  for  which  the  license  is  granted ;  and  in  all  other  re- 
^  spects  the  clerk  and  county  treasurer  shall  proceed  as  upon  licenses 
granted  by  the  said  tribunal. 

Sec.  9.  Every  ferryman  shall  keep  at  his  ferry  a  good  boat  or  gjoj  *<»»*■  uu 
boats,  in  good  repair,  suitable  to  the  wants,  and  sufficient  hands 
to  attend,  on  all  occasions. 

Sec.  10.  Every  ferryman  failing  to  give  such  due  attention,  JST^^J^ '*"'•«• 
ahall,  for  every  offense,  forfeit  five  dollars  ;  and  for  failure  to 
keep  each  boat  in  good  repair,  shall  forfeit  thirty  dollars  to  the 
county  where  the  ferry  is  situated,  and  he  shall  be  liable  for  all 
damages  that  any  person  may  sustain  thereby,  to  be  recovered  by 
action  in  any  court  having  jurisdiction. 

Sec.  11.  Every  ferryman  shall  keep  a  list  of  the  legal  rates  of  »»*«*<»^p«*«p 
ferriage,  printed  or  written  in  a  legible  hand,  constantly  posted 
up  at  some  public  place  at  the  ferry  or  ferry  house. 

Sec.  12.  If  any  ferryman  fail  to  comply  with  the  provisions  J«"**y  «« '^*- 
of  the  preceding  sections,  he  shall,  for  eveiy  such  offense,  forfeit 
not  less  than  ten  dollars  to  the  county. 

Seo.  18.  If  any  person  demand  or  receive  pay  for  services  as  ,^"JliJ'^iSlJ; 
ferryman  without  a  license,  he  shall  forfeit  to  the  county  twenty  "<*»■•• 
dollars  for  every  day  he  shall  keep  such  ferry,  or  be  imprisoned, 
not  less  than  ten  days  nor  more  than  thirty  days,  or  be  punished 
by  both  such  fine  and  imprisonment,  to  be  recovered  by  indict- 
'ment  in  the  court  of  the  proper  county. 

Sec.  14.  Such  ferries  shall  be  further  liable  in  an  action  at  Li^bUtoMUoa. 
law  for  all  damages  that  may  accrue  to  the  person  licensed  to 
keep  such  ferry. 

Sec.  15.  Any  penalties  imposed  by  this  act  may  be  recovera-  ^•ye'SS?**''  **" 
ble  before  any  court  having  jurisdiction,  in  the  name  of  the 
county. 

Sec.  16.  Upon  the  failure  of  any  ferryman  to  perform  any  ^^^^l^^;,  y^^ 
duty  required  by  this  act,  the  county  attorney  shall  commence  ■"*»*^- 
and  prosecute  aa  action  on  the  bond  given  by  the  ferryman,  and 
the  recovery  of  any  penalty  shall  be  no  bar  to  any  action  on  such 
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Limitetion.  Sec.  17.  Every  offecsc  under  this  act  shall  be  prosecuted  with- 

in one  year. 

«TXd"*^  ^         Sec.  18.  If  any  ferryman  fail  to  perform  his  duties,  the  said   . 
tribunal  may  at  any  time  revoke  his  license. 

pIStJdSS'fwm  Skc.  19.  If  any  such  tribunal  believes  that  any  ferry  in  the 
county  is  ^  little  used  as  not  to  justify  the  payment  of  license, 
they  may,  in  their  discretion,  give  to  the  keeper  of  such  ferry  a 
license  without  the  payment  of  any  tax. 

Tribnaai  to  fix         Sec.  20.  Such  tribunal  shall  take  bond  and  fix  the  rates  as  in , 

imtcii,  £0.  Liccna* 

not grMted,  when  qi^j^^j.  ferrlcs,  and  no  ferry  shall  be  licensed  on  the  same  side  of 
the  river,  and  in  the  same  county,  within  one  mile  of  any  ferry 
that  shall  there  be  already  licensed. 
teM^^SiSlS?*"  Sec.  21.  If  the  master  or  commander  of  any  steamboat  shall 
thi*Aghta  3  tct^  land  at  the  platform  or  known  landing  place  of  any  public  ferry, 
^'^'''  and  shall  intentionally  obstruct  the  passage  of  any  ferry  boat,  or 

moor  or  unload  against,  over  or  upon  the  same,  without  the  con- 
sent of  the  owner  of  such  ferry,  such  master  or  owner  of  such 
steamboat  shall  forfeit  and  pay  to  the  legal  possessor  of  such 
ferry  landing  fifty  dollars  for  each  offense,  to  be  recovered  by 
action  of  debt  before  a  justice  of  the  peace,  and  shall  be  liable 
to  an  action  for  damages,  to  be  recovered  before  any  court  hav- 
ing competent  jurisdiction. 
tHJflSJ7ob«*^  ^^^'  ^''^*  Persons  who  have  heretofore  or  may  hereafter  obtain 
PAid  •nauaiij.  £j.qjj^  |.jjg  Lcgislaturc  the  privilege  of  keeping  a  ferry,  shall  pay 
annually  to  the  clerk  of  the  tribunal  transacting  county  business 
such  tax  as  said  county  tribunal  may  impose,  not  less  than  ten 
dollars  nor  more  than  five  hundred,  for  the  use  of  the  county,  and 
shall  be  subject  to  the  same  regulations  as  other  ferries,  and  lia- 
ble to  the  same  penalties. 

Sec.  23.  This  act  to  take  effect  and  be  in  force  from  and 
after  the  first  day  of  June  next. 

A.  LARZALERE, 
Speaker  of  the  House  of  Representatives. 
C.  W.  BABCOCK, 
President  of  the  Cowicil. 
Approved  February  8,  1859. 
S.  MEDARY, 

Governor. 
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CHAPTER  LXX.  J  ^  i^ 

AN  ACT  to  prevent  the  Firing  of  Woods,  Marshes  and  Prairies,      f    ^  tl^m   ^(^ 

Be  it  enacted  by  the  Governor  and  Legislative  Jlssembli/  of 

the  Territory  of  Kansas : 

Section  1.  If  any  person  shall  willfully  set  on  fire  any  woods,  fw^itj ««« *«»*f 
marshes  or  prairies,  so  as  thereby  to  occasion  any  damage  to  any 
other  person,  such  person  shall  pay  a  sum,  not  exceeding   three 
hundred  dollars  nor  less  than  fifty  dollars,  which  said  fine  shall 
be  to  the  use  of  the  county  in  which  the  offense  is  committed. 

Sec.  2.  If  any  person  shall  willfully  set  on  fire  any  woods,  f^Si'ig'"  *"^' 
marshes  or  prairies,  such  person  shall  be  fined  in  any  sum,  not 
exceeding  one  hundred  dollars. 

Seo.  3.  If  any  person  shall  willfully  set  on  fire  any  woods,  Jj|j^Ma  for  ««m- 
marshes  or  prairies,  so  as  thereby  to  occasion  any  damage  to  any 
other  person,  such  person  shall  make  satisfaction  for  such  dam- 
age to  the  party  injured,  to  be  recovered  in  an  action. 

Sec.  4.  This  act  shall  not  extend  to  any  person  setting  on  fire  wnnfoauioira 
anything  on  his  own  farm,  as  often   as  occasion  may  require,  if 
done  without  intention  to  set  on  fire  the  adjacent  woods,  marshes 
or  prairies,  not  occupied  by  such  person. 

Sec.  6.  Nothing  herein  contained  shall  bo  so  construed  as  to  wring H»initi» 
prevent  any  person  from  firing  against  fire,  so  as  to  protect  his 
or  bfer  property  from  being  destroyed. 

Sec.  6,  This  act  to  take  effect  and  be  in  force  from  and  after 
the  first  day  of  June  next. 

A.  LARZALERE, 
Speaker  of  House  of  Representatives. 
C.  W.  BABCOCK, 
President  of  the  Council. 

Approved  February  9,  1859. 

S.  MEDARY, 

Governor. 
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-y  ...*   ^•^'*   '    V 

^      ^  ,  CHAPTER  LXXI. 

'?V        fe  *"     *i    ^  AN  ACT  for  the  prevention  of  Frauds  and  PerjurieB. 

J?e  it  enacted  by  the  Governor  and  JLegisIative  Jlssembly  qf 

the   Territory  of  Kansas : 
»jj^ioftrj«tf«r      Section  1.  That  all  gifts  and  convey ancea  of  goods  and  chat- 
tels, made  in  trust  to  the  use  of  the  person  or  persons  making 
the  same,  shall  be  and  hereby  are  declared  to  be  void  and  of  do 
effect. 

Sec.  2.  Every  gift,  grant  or  conveyance  of  lands,  tenements, 
hereditaments,  rents,  goods  or  chattels,  and  every  bond,  judg- 
ment or  execution,  made  or  obtained  with  intent  to  defraud  cred- 
itors of  their  just  and  lawful  debts  or  damages,  or  to  defraud,  or 
to  deceive  the  person  or  persons,  who  ^hall  purchase  such  lands, 
tenements,  hereditaments,  rents,  goods  or  chattels,  shall  be  deemed 
utterly  void  and  of  no  effect. 

S?5/V»w?J?op«^  Sec.  3.  Where  any  loan  of  goods  and  chattels  shall  be  pre- 
S^iMJ'niSrTAitoa  tended  to  have  been  made  to  any  person  with  whom  (or  those 
morded.  claiming  under  him)*possession  shall  have  remained  for  the  space 

of  five  years,  such  goods  and  chattels,  shall  be  deemed  the  prop- 
erty of  the  person  having  had  such  possession,  unless  a  reserva- 
tion of  the  right  of  such  goods  and  chattels  shall  have  been  made 
to  the  lender,  in  writing,  and  such  writing  shall  have  been  record- 
ed within  six  months  from  the  time  of  making  such  loan,  in  the 
register's  office  for  the  county,  where  one  or  both  of  the  parties 
shall  then  have  resided. 

tSTJea'^JalSf"  Sbc.  4.  No  Icascs,  estates  or  interests,  either  of  freehold  or 
term  of  years,  or  any  uncertain  interest  of,  in  or  out  .of  lands, 
tenements  or  hereditaments,  exceeding  tenyears  in  duration,  shall 
at  any  time  hereafter  be  assigned  or  granted,  unless  it  be  by  deed 
or  note,  in  writing,  signed  by  the  party  so  assigning  or  grant- 
ing the  same,  or  their  agents  thereunto  lawfully  authorized,  by 
writing,  or  by  act  and  operation  of  law. 

bw"Tto**i*T«-  ^^^*  ^'  ^^  action  shall  be  brought,  whereby  to  charge  the  de- 
{?l»J3SSS"irftM  fendant,  upon  any  special  promise,  to  answer  for  the  debt, 
•0«yewr.  default  or  miscarriage  of  another  person,  or  to  charge  any  exe- 

cutor or  administrator,  upon  any  special  promise,  to  answer  dam- 
ages out  of  his  own  estate,  or  to  charge  any  person,  upon  any 
agreement  made  upon  consideration  of  marriage,  or  upon  any 
contract,  or  sale  of  lands,  tenements  or  hereditaments,  or  any  in- 
terest in,  or  concerning  them,  or  upon  any  agreement,  that  is  not 
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to  be  performed  within  the  space  of  one  year  from  the  making 
thereof,  unless  the  agreement  npon  which  such  action  shall  be 
brought,  or  some  memorandum  or  note  thereof  ^  shall  be  in  writ- 
ing, and  signed  by  the  party  to  be  charged  therewith,  or  some 
other  person  thereunto,  by  him  or  her  lawfully  authorized. 

Sec.  6.  This  act  to  take  effect  and  be  in  force  from  and  after 
the  &st  day  of  June  next. 

A.  LARZALERE, 
Speaker  of  House  of  Representatives. 
C.  W.  BABCOCK, 
President  of  the  Council. 
Approved  February  11, 1859. 
S.  MEDARY, 

Governor. 


CHAPTER  LXXn. 

AN  ACT  to  prevent  the  mutilation  or  alteration  of  Acts  and  BiUs. 

Be  it  enacted  by  the  Governor  and  Legislative  Jlssernbly  of 
the  Territory  of  Kansas  : 

Section  1.  If  any  person  shall  mutilate,  alter  or  change,  in  SjalunJiMtA". 
any  manner  whatsoever,  otherwise  than  in  the  regular  course  of  uSSi?*Jt?**" 
legislation,  any  act,  bill  or  resolution,   introduced  into  or  acted  J/m«d/f«i«7** 
upon  by  either  or  both  houses  of  the  Legislative  Assembly  of 
this  Territory,  or  after  any  such  act,  bill  or  resolution  has  been 
fiigned  by  the  Governor,  shall  be  deemed  guilty  of  a  felony,  and, 
upon  conviction,  shall  be  punished  by  confinement  andhard  labor  p^nty. 
for  a  period,  not  less  than  one  year  or  more  than  ten  years. 

Seo.  2.  This  act  shall  take  effect  and  be  in  force  from  and 
after  its  passage. 

A.  XARZALERE, 
Speaker  of  House  of  Sepresentatives. 
C.  W.  BABCOCK, 
President  of  the  Council. 
Approved  February  11, 1859. 
S.  MEDARY, 

Governor. 
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CHAPTER  LXXIU. 

AN  AOT  relative  to  Fugitives  from  Justice    from    other  Territories  or 

States. 

Be  it  enacted  by  the  Governor  and  Legislative  Assembly  of 
the  Territory  of  Kansas  : 

JuTmSSSS.  Section  1.  Whenever  the  executive  of  any  other  State  or  Ter- 
ritory, ehall  demand  of  the  executive  of  this  Territory  any  person 
as  a  fugitive  from  justice,  and  shall  have  complied  with  the  re- 
quisites of  the  act  of  Congress  in  that  case  made  and  provided, 
it  shall  be  the  duty  of  the  executive  of  this  Territory  to  issue  his 

Towhomdireeud.  -^yarrant,  under  the  seal  of  the  Territory,  directed  to  any  sheriff, 
coroner  or  other  pers6n  whom  he  may  think  fit  to  entrust  with  the 
execution  of  such  warrant. 

What  shall  be  Kt      Sec.  2.  Tho  Warrant  shall  authorize  the  officer  or  person  to 

forth  In  thtt  irar-  ^ 

*"*•  whom  it  is  directed,  to  arrest  the  fugitive  anywhere  within  the 

limits  of  this  Territory,  and  convey  him  to  any  place  tbereia 

named,  and  shall  command  all  sheriffs,  coroners,  constables  and 

other  officers  to  whom  the  warrant  may  be  shown,  to  aid  and 

assist  in  the  execution  thereof. 

^"JSiTtouIx-      ^^^'  ^*  E^^^^y  warrant  so  issued,  may  be  executed  in  aa^  part 

*•■***•  of  the  Territory,  and  the  officer  or  person  to  whom  it  is  directed, 

ToirtrauddA^    shall  havo  thc  same  power  to  command  assistance  therein^  and  in 

*f  tfflio«r.  ..1.1  1  11 

receiving  and  conveying  to  the  proper  place  any  person  duly  ar- 
rested by  virtue  thereof,  as  sheriffs  and  othw  officers  by  law  have 
in  the  execution  of  civil  or  criminal  process  directed  to  them, 
with  like  penalties  on  those  who  refuse  their  assistance. 
wSSld  i?1iu*  Sec.  4.  The  office:  or  person  executing  such  warrant  may, 
•**"•  when  necessary,  confine  the  prisoner  arrested  by  him,  in  the  jail 

of  any  county  through  which  he  may  pass  in  conveying  such 
Keep«r  to  TMreiTo  prisouer  to  tho  placc  Commanded  in  the  warrant,  and  the  keeper 
pr  wMT.  ^^  ^^^  j^. J  ^^  receive  and  safely  keep  such  prisoner,  until  the 

person  having  him  in  charge  shall  be  reddy  to  proceed  on  his  route* 
BxiwBMs,iiov         Sec.  5.  The  expenses  which'^may  accrue  under  the  foregoing 
sections  of  this  act,  being  first  ascertained  to  the  satisfaction  of 
the  executive,  shall,  on  his  certificate,  be  allowed  and  paid  out  ol 
the  Territorial  treasury. 
TnMM  eharf od        Sbc  6.  "Whcu   auy  pcrson,  within  this  Territory,  shall  be 
SlShJl^uuSr  charged,  on  the  oath  or  affirmation  of  any  credible  witness,  be- 
•rimo,  irarra«tto  j^^.^  ^^^  judgo  or  justico  of  a  court  of  rccord,  or  a  justice  of  the 
peace,  with  the  commission  of  any  crime  in  any  other  State  or 
Territory  of  the  United  States,  and  that  he  fled  from  justice,  it 
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shall  be  lawful  for  the  judge  or  justice  to  issue  his  warrant  for 
the  apprehension  of  the  party  charged. 

Sbc.  7.  If,  upon  examination,  it  shall  appear  to  the  judge  or  wim  impriMiwd 
justice  that  the  person  charged  is  guilty  of  the  crime  alleged,  he 
shall  commit  him  to  the  jail  of  the  county ;  or,  if  the  offense  is 
bailable,  take  bail  for  his  appearance  at  the  next  term  of  the  dis- 
trict court  in  the  county. 

Sec.  8.  The  judge  or  justice  shall  proceed  in  the  examination  ivooMdiMSM 
in  the  same  manner  as  is  required  when  a  person  is  brought  be- 
fore such  officer  charged  with  an  offiense  against  the  laws  of  this 
Territory,  and  shall  reduce  the  examination  to  writing  and  make 
return  thereof  as  in  other  cases,  and  shall,  also,  send  a  copy  of  copy  •*«•»!■•- 

'  '  '  *  •'  tlott  to  b«  Mat  to 

the  examination  and  proceedings  to  the  governor  of  this  Territo-  **"•  o«^««»or. 
ry,  without  delay. 

Sbc.  9.  If,  in  the  opinion  of  the  governor,  the  examination  ^^r^oortr- 
contains  sufficient  evidence  to  warrant  the  finding  an  indictment, 
he  shall  forthwith  notify  the  executive  of  the  State  or  Territory 
in  which  the  crime  is  alleged  to  have  been  committed,  of  the  pro- 
ceedings against  the  person  arrested,  and  that  he  will  be  deliv- 
ered on  demand,  without  requiring  a  copy  of  an  indictment  to 
accompany  the  demand. 

Sbc.  10.  When  a  demand  shall  be  made  for  the  offender,  the  u^'JJ.J'fc 
governor  shall  forthwith  issue  his  warrant,  under  the  seal  of  the      ' 
Territory,  to  the  sheriff  of  the  county  wherein  the  party  charged 
is  committed  or  bailed,  commanding  him  to  surrender  the  accused 
to  such  messenger  as  shall  be  therein  named,  to  be  conveyed  out 
of  the  Territory. 

Sec.  11.*  If  the  accused  shall  be  at  large,  on  bail  or  otherwise,  Ii4*,\;ii 
it  shall  be  lawful  for  the  sheriff  to  arrest  him  forthwith,  any-'  *"*• 
where  within  the  Territory,  and  to  surrender  him  agreeably  to  the 
command  of  the  warrant. 

Seo.  12.  In  all  cases  where  the  party  shall  have  been  admitted  Slr/'iiMriSJ  ♦, 
to  bail,  and  shall  appear  according  to  the  condition  of  his  recog-  *•>[;•'»««"•*» 
nizance,  and  he  shall  not  have  been  demanded,  the  district  court 
may  discharge  the  cognizance  or  continue  it,  according  to  the 
circumstances  of  the  case,  such  as  distance  of  the  place  where  the 
offense  is  alleged  to  have  been  committed,  the  time  since  the 
arrest,  the  nature  of  the  evidence,  and  the  like. 

Sbc.  13.  In  no  case  shall  the  party  be  kept  in  prison  or  held  JJiJjufttVW 
lo  bail  beyond  the  end  of  the  second  term  of  the  district  court 
after  the  arrest ;  and,  if  no  demand  is  made  for  him  within  that 
time,  he  shall  be  discharged. 
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[Cii.  73. 


Vorfeltnro  of  r»- 
««galzanc«. 


Prenecntor  to 
glTo  fMsrlty  for 
«ostc. 


Coit«  collected, 
kov. 


JExc«iiiioB  to  ii- 
■se,  irlicB. 


Clerk  may  sue  on 
bond  for  rccoTery 
•f  cobU  and 
ehargcs. 


Penalty  for  to- 

■OTlag  fUgitlTCl. 


Sec.  14.  Whea  any  mu-Ii  reco^niizanco  shall  he  forfeited,  it 
shall  enure  to  the  bci;c'f:t,'oi'  tic  Territory. 

Seo.  15.  When  a  complaint  slisill  le  made  against  any  person, 
as  provided  by  this  act.  the  ;r>ulge  or  justice  shall  take  from  the 
prosecutor  a  bond  to  the  clerk  or  ihe  district  e(.»irt,  with  sufficient 
security  to  secure  ilie  ]':»\ni.nit  ol'  Uu*  costs  aii. I  eriponses  which 
may  accrue  by  occaf-:;..ji  «{•'  the  anist  and  CuAl  jjcu  of  the  party 
charged,  which  bt.'.id  sh..ii  le  certilied  ais<l  roturiicd,  \Yith  the  ex- 
amination, to  the  oi:h'e  of  the  eliik  oi*  the  dk-trlct  court. 

Skc.  16.  Upon  the  ^u  lonMiual.ion  of  the  proceedings  in  that 
court,  the  clerk  may  i.^iue  fee  bill^,  vdiich  shall  be  served  on  the 
principal  and  securities  iu  the  bond,  by  the  :5heriff,  in  the  samo 
manner  as  other  fee  bills  ;  for  which  service,  the  sheriff  shall  be 
allowed  the  same  fees  as  for  serving  notices. 

Sec.  17.  If  the  costs  and  charges  are  not  paid  on  or  before 
the  first  day  of  the  next  term  of  the  district  court,  nor  any  cause 
shown  why  they  should  not  bo  paid,  the  clerk  may  issue  execu- 
tion for  the  same,  against  the  parties  ou  whom  the  fee  bills  were 
served. 

Sec.  18.  Nothing  in  (he  two  preceding  sections  shall  be  con- 
strued to  prevent  tlie  clerk  from  instituting  suit  07i  such  bond, 
for  the  recovery  of  the  costs  and  charges. 

Sec.  19.  No  person  shall  take  or  remove  any  fugitives  from 
this  Territory,  or  do  any  act  towards  such  removal,  unless  au- 
thorized so  to  do,  pursuant  to  the  provisions  of  this  act,  and  any 
person  violating  the  provisions  of  this  section,  shall  forfeit  and 
pay  to  the  aggrieved  party  a  sum  not  less  than  five  hundred 
dollars. 

Sy^c.  29.  This  act  to  take  effect  and  be  in  force  from  and  after 
the  first  day  of  Jnne  next. 

A.  LARZALERE, 
Sjicakcr  oj  House  of  Represcnialives. 
C.  W.  BArCOCK, 
President  oJ  the  Cju7icil. 

Approved  February  11,  1859. 
S.  MEDARY, 

Gyvernor, 
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CHAPTER  LXXIV. 

AN  ACT  providing  for  the  time  of  meeting  of  tlie  General  Assembly. 

Be  it  enacted  by  the  Governor  and  Legislative  ..Assembly  of 
the  Territory  of  Kansas: 

SECTION  1.  That  the  Le^jislative  Assembly  of  the  Territory  of  Le»rtrt«i«T« a». 
Kansas  shall  meet  at  the  seat  of  government  on  the  first  Mon-  jlnuMj?"**'  ** 
day  of  January,  in  each  year,  to  hold  the  regular  sessions  o£ 
said  General  Assembly,  as  contemplated  in  the  organic  act. 

Sec.  2.  All  acts  and  parts  of  acts  heretofore  passed  on  this 
subject  be  and  the  same  are  herei)y  repealed. 

Sec.  3.  This  act  to  take  effect  and  be  in  force  from  and  after 
its  passage. 

A.  LARZALERE, 
Speaker  of  House  of  Representatives. 
C.  W.  BABOOCK, 
President  of  the  Caunci/. 
Approved  February  11,  1859. 

S.  MEDARY, 

Governor. 


KMItWWTt.      •  *^ 

CII^VPTER  LXXV. 

AN  ACT  concerning  Guardians  and  Vvards. 

Be  it  enacted  by  the  Governor  and  Legislative  ^^ssembly  of 
the  Territory  of  Kansas  : 
Si:':tion  1.  Tho  father  is  the  natural  c^uardian  of  the  persons  mtber  icnardiM 

I.  1  .  ■  1  M  1  Ti.    1         1.  •       •  11,.  •  t        »'  child-lf  fatfc- 

of  his  minor  children,     it  he  dies  or  is  incapable  ot  acting,  the  JJ  J^J''' aVdu?*' 
mother  becomes  the  guardian. 

Sec.  2.  The  natural  and- actual  guardian  of  any  [minor]  child  ^^""ilTSJ^'tii. 
may,  by  will,  appoint  another  guardian  for  such  minor.     If ^  uy probate  oowt. 
without  such  will,  both  parents  be  dead  or  distjualificd  to  act  as 
guardian,  the  probate  court  may  appoint  one. 

Sec.  3.  Although  the  parei>t8  are  living  and  of  sound  mind,  J^°\*i5,p;"t 
yet  if  the  minor  has  property  not  derived  from  either  of  them,  a  fmrw'"'iSd«Jt«. 
guardian  must  be  appointed  by  the  probate  court  to  manage  such   *'*  p"p«  J'* 
property. 
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wh©«.jbtap-        gBc.  4.  The  father,  or,  in  case  of  hia  death,  absence  or  inca- 
pacity, the  mothei^^may  be  appointed  the  guardian  to  take  charge 
of  the  property  of  his  minor  child,  if  deemed,  by  the  court,  a 
suitable  person  for  that  purpose. 
U^jlSJtvSr'*      Sec.  5.  If  the  minor  be  over  the  age  of  fourteen  years  and  of 
•vrngwrdiaa.     gound  intellect,  he  may  select  his  own  guardian,  subject  to  the 

approval  of  the  court. 
QQudiftAi  mjtt        Sec.  6.  Guardians  appointed  to  take  charge  of  the  property 
toktMtii.  Qf  ^jjg  minor  must  give  bond,  with  surety,  to  be  approved  by 

the  court,  in  a  penalty  double  the  value  of  the  personal  estate, 
and  of  the  rents  and  profits  of  the  real  estate  of  the  minor,  con- 
ditioned for  the  faithful  discharge  of  their  duties  as  such  guar- 
dians, according  to  law.     They  must  also  take  an  oath,  of  the 
same  tenor,  as  the  condition  of  the  bond. 
to?'^tote*flu7ua      ^^^'  '^'  Within  forty  days  after  their  appointment,  they  must 
pcuuuoourt.      make  out  an  inventory  of  all  the  property  of  the  minor,  which 
shall  be  appraised  in  the  same  manner  as  the  property  of  a  de- 
ceased person.     The  inventory  must  be  filed  in  the  office  of  the 
clerk  of  the  probate  court. 
F»w<cefg«ar-         gBc.  8.  Quardians  of  the  persons  of  minors  have  the  same 

power  and  control  over  them  that  parents  would  have  if  living, 
jgtjof  tnaa-         Sec  9.  Guardians  of  the  property  of  minors  must  prosecute 
and  defend  for  their  wards.     They  must,  also,  in  other  respects, 
manage  their  interests,  under  the  direction  of  the  court ;  they 
may  tJius  lease  their  lands  or  loan  their  money  during  their  mi- 
nority, and  may  do  all  other  acts  which  the  court  may  deem  for 
the  benefit  of  the  wards. 
wbenmiBorf         Sec.  10.  Whou  uot  iu  violatiou  of  the  terms  of  a  will  by 
•oiif«rm0rtm(«d.  which  a  minor  holds  his  real  property,  it  may,  under  the  direc- 
tion of  the  probate  court,  be  sold  or  mortgaged  on  the  applica- 
tion of  the  guardian,  either  when  such  sale  or  mortgage  is  neces- 
sary for  the  minor's  support  or  education,  or  where  his  interest 
will  be  thereby  promoted  by  reason  of  the  unproductiveness  of 
the  property,  or  of  its  being  exposed  to  waste,  or  of  any  other 
peculiar  circumstances. 
cro«Bdi^agpii-      Sec.  11.    The  petition,  for  that  purpose,  must    state   the 
«ad«ro»th.        grounds  of  the  application,  must  be  verified  by  oath,  and  a  copy 
thereof,  with  a  notice  of  the  time  at  which  such  application  will 
be  made  to  the  court,  must  be  served  personally  upon  the  minor^ 
at  least  ten  days  prior  to  the  term  fixed  for  such  applicaiion. 
Court  mmj  order      Sbg.  12.  Tho  court,  iu  its  discrction,  may  direct  a  postpone- 
«io<u  ment  of  the  matter,  and  may  order  such  further  publication, 

through  the  newspapers  or  otherwise,  as  it  may  deem  expedient. 
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Sec.  18.  It  may,  also,  direct  a  reference  for  the  purpose  of  gXa*|'***  •  ^ 
ascertaining  the  propriety  of  ordering  the  sale  or  mortgage  as 
applied  for. 

SBd.  14.  Before  any  such  sale  or  mortgage  can  be  executed,  ?^i*^V«iflJ* 
the  guardian  must  give  security,  to  the  satisfaction  of  the  court,  ifd.^*™**^ 
the  penalty  of  which  shall  be  at  least  double  the  value  of  the 
property  to  be  sold  or  of  the  money  to  be  raised  by  the  mortgage, 
conditioned  that  he^will  faithfully  perform  his  duty  in  that  respect 
and  account  for  and  apply  all  moneys  received  by  him  under  the 
direction  of  the  court. 

Sec.  15.  When  the  application  for  the  sale  of  property  is  ^ilifJ"^*J^ 
resisted,  the  court  may,  in  its  discretion,  award  costs  to  the  pre-  u  mi»lS.    "** 
vailing  party,  and  may,  wffen  satisfied  that  there  was  no  reason- 
able ground  for  making  the  application,  direct  the  costs  to  be 
paid  by  the  guardian  from  his  own  funds. 

Seo.  16.  Deeds  may  be  made  by  the  guardian  in  his  own  cowt  ant  ap. 
name,  but  they  must  be  returned  to  the  court,  and  the  sale  or  »»rt««««« 
mortgage  be  approved  before  the  same  are  valid. 

Sec.  17.  The  same  rules  that  are  prescribed  in  the  sale  of  real  ^^^•^  •'  ■•*•• 
property  by  executors  and  administrators,  shall  be  observed  in 
sales  under  the  provisions  of  this  act  as  far  as  applicable. 

Sec.  18.  A  failure  to  comply  with  any  order  of  the  court  in  Jjjjj^^^  JL?*' 
relation  to  the  guardianship,  shall  be  deemed  a  breach  of  the 
condition  of  the  guardian's  bond,  which  may  accordingly  be  put 
in  suit  by  any  one  aggrieved  thereby,  for  which  purpose  the 
court  may  appoint  another  guardian  of  the  minor,  if  necessary. 
The  court  may,  also,  commit  him  to  jail  until  he  complies  with 
such  order. 

Sec.  19.  Guardians  of  the  property  of  minors  must  account,  JiIS?*o'"«f.oJr 
on  oath,  annually,  or  oftener,  if  required  by  the  court.     It  may,  S!J»?£'**"** 
also,  direct  them  to  give  new  or  supplemental  security,  or  may 
remove  them  for  good  cause  shown,  which  cause  must  be  entered 
on  the  records. 

Sec.  20.  Where  a  new  guardian  is  appointed,  the  court  may  ^£Si*^^iii^ 
order  the  effects  of  the  minor,  which  are  in  the  hands  of  his  pre-  «"^**- 
decessor,  to  be  delivered  up  to  such^new  guardian. 

Sec.  21.  The  foreign  guardian  of  any  non-resident  minor  may  JJ'l*«['.S5Slly* 
be  appointed  the  guardian  of  such  minor  by  the  court  of  the  poiViiT'*'*'^ 
county  wherein  he  has  any  property,  for  the  purpose  of  selling  or 
otherwise  controlling  that  and  all  other  proper^  of  such  minor, 
within  this  Territory. 

Sec.  22.  Such  appointment  may  be  made,  upon  his  filing,  in  tSl^^^t^ut^^ 
the  oflSce  of  the  probate  judge  of  the  county  wherein  there  is  any  KfiJI**  ""* 
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such  property,  an  authenticated  copy  of  the  order  for  his  appoint- 
Mu«t^eqtt«iiflcd.  mcnt.     Hc  shall,  thereupon,  qualify,  like  other  guardians,  except 

as  in  the  next  succeeding  section  is  prescribed. 
JJtgui^'i^"!"^  Sec.  23.  Upon  the  filing  of  an  authenticated  copy  of  the  bond 
and  the  inventory  rendered  by  the  guardian  in  the  foreign  state,  if 
the  court  is  satisfied  with  the  sufiiciency  of  the  amount  of  the 
security,  it  may  dispense  with  the  filing  of  an  additional  bond. 
SliKIliV**"  **'  Sec.  24.  Guardians  shall  receive  such  compensation  as  the 
court  may  from  time  to  time  allow.  The  amount  allowed  and 
the  service  for  which  the  allowance  was  made,  must  be  entered 
upon  the  records  of  the  court. 

Sej.  25.  This  act  to  take  clTect  Jiud  be  in  force  from  and  after 
the  first  day  of  June  next. 

A.  LARZALERE, 
Speaker  of  House  of  Representatives. 
C.  W.  BABCOCK, 
President  of  the  Councit. 
Approved  February  8, 1859. 
S.  MEDARY, 

Governor, 


Who  WAV  pr»«e- 
eatoft  writ  of  hty- 
hta$  corpus. 


CHAPTER  LXXVI. 

AN  ACT  regulating  Proceedings  on  Writs  of  Habeas  Corpus. 
OF  PROCEEDING.^  TO  OBTAIN  THE  WRIT  AND  THE  FORM  THEREOF. 

Be  it  enacted  by  the  Governor  and  Legislative  .Assembly  of 
the  Territorif  of  Kansas  : 
Section  1.   Every  person  committed,  detained,  confined  or 


restrained  of  his  liberty,  within  this  Territory,  for  any  criminal, 
or  supposed  criminal  matter,  or  under  any  pretense  whatsoever, 
except  when,  according  to  the  provisions  of  this  act,  such  person 
can  be  neither  discharged  or  bailed,  or  otherwise  relieved,  may 
prosecute  a  writ  of  habeas  corpus,  as  hereinuFter  provided,  to 
inquire  into  the  cause  of  such  confinement  or  restraint. 
utJ'ih^iaiSmldV.  Sec.  2.  Application  for  such  writ  shall  be  made  by  petition, 
signed  by  the  party  for  whose  relief  it  is  intended,  or  by  some 
person  in  his  behalf,  to  some  court  of  record,  in  term,  or  to  the 
judge  of  the  supreme  or  district  court,  or  any  judge  of  the  pro- 
bate court.  •  ^  , 
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Sec.  3.  The  petition  must  state,  iu  substance,  by  i«rhom  the  JJ^^.'*''  ■"■• 
party  for  whom  relief  is  prayed,  is  imprisoned  or  restrained  of 
his  liberty,  and  the  place  where  ;  naming  both  parties,  if  their 
names  are  known,  or  describing  them  if  they  are  not ;  all  the 
facts  concerning  the  imprisonment  or  restraint,  and  the  true  cause 
thereof,  to  the  best  of  the  knowledge  and  belief  of  the  party ; 
and,  if  the  imprisonment  be  alleged  to  be  illegal,  the  petition 
must  also  state  in  what  the  illegality  consists. 

Sec.  4.  The  facts  stated  in  the  petition  must  be  verified  by  theMM*yj»«  ▼•'»»•* 
oath  of  the  applicant,  or  some  other  competent  person. 

Sec.  5.   If  the  restraint  or  confinement  is  by  virtue  of  any  Tfe«n«nedonpT»- 

*  •'    e«i«,  a  copy  ther«- 

warrant,  order  or  process,  a  copy  thereof  must  accompany  the  tL^^mCi^^^H 
petition;  or,  it  must  appear,  by  affidavit  annexed  thereto,  that  JSSi!'^*''''**"' 
by  reason  of  the  prisoner  being  removed  or  concealed  before  the 
application,  a  demand  of  such  copy  could  not  be  made,  or  that 
SQch  demand  was  made  of  the  person  by  whom  the  prisoner  is 
confined  or  restrained  and  a  copy  refused. 

Sec.  6.  Any  court  or  magistrate,  empowered  to  grant  any  writ  ^'''j'j^^j  PJS*- 
of  habeas  corpus  under  this  act,  to  whom  such  petition  shall  be 
presented,  shall  grant  such  writ  without  delay,  unless  it  appear, 
from  the  petition  itself  or  the  documents  annexed,  that  the  party 
can  neither  be  discharged,  admitted  to  bail,  nor  in  any  other 
manner  reli  3ved  under  the  provisions  of  this  act.    * 

Sec.  7.  Whenever  any  court  of  record  or  any  judge  of  the  f^^^^lj^^^^ 
supreme  or  district  court  shall  have  evidence,  from  any  judicial  IhaUiMuVwri'Ki 
proceedings  had  before  them,  that  any  person  is  illegally  confined  *" 
or  restrained  of  his  liberty,  within  the  jurisdiction  of  such  court 
or  judge,  it  shall  be  the  duty  of  the  court  or  judge  to  issue  a  writ 
of  habeas  corpus  for  his  relief,  although  no  application  or  peti- 
tion be  presented  for  such  writ. 

Sec.  8.  Every  such  writ  of  habeas  corpus  shall  be  in  the  name  Toi.«iMiiediBt!ii 

*f  '  nnmeof  the  Tw- 

of  the  Territory  of  Kansas,  directed  to  the  officer  or  person  by  liS7;;ruiin." 
whom  the  party  to  be  relieved  is  imprisoned  or  restrained  of  his 
liberty,  commanding  him  to  have  the  body  of  the  person  detained 
or  imi'dsoned,  together  with  the  time  and  cause  of  such  imprison- 
ment iind  detention,  before  the  court  or  judge,  without  delay,  to 
do  and  receive  what  shall  then  and  there  be  considered  concern- 
ing the  person  imprisoned  or  detained. 

Se  !.  9.  All  siich  writs,  issued  by  a  court,  shall  be  under  the  Jii^,  S!*JJf„JI* 
seal  of  the  court  by  which  they  were  awarded;  and,  if  issued  by 
a  judge  or  justice  out  of  court,  they  shall  be  signed  by  the  officer 
by  whom  they  were  granted. 

Sbj.  10.  On  such  writ,  the  person,  having  the  custody  oLthe       j 
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Swig  «i«^«ti-  pris<>J^«r,  may  be  designated  either  by  his  name  of  office,  if  he 
Mm/o'f't>H«on^  have  any,  or  by  his  own  name  ;  or,  if  both  names  be  unknown  or 
^Xri^Midhtw'!  uncertain,  he  may  be  described  by  an  assumed  appellation;  and 
the  person  directed  to  be  produced,  may  be  designated  by  his 
name,  or,  if  his  name  be  uncertain  or  unknown,  he  may  be  des- 
cribed in  any  other  way,  so  as  to  designate  the  person  intended. 
Sec.  11.  To  the  end  that  no  person  may  pretend  ignorance 
'^***'  therein,  every  writ  of  habeas  corpus  issued  under  the  provisions 

of  this  act,  shall  be  indorsed  with  these  words :  ''  By  the  habeas 
corpus  act.'' 
i?*fl£n*to*'i!»^*      Sec.  12.  Such  writs  shall  not  be  disobeyed  for  any  defect  of 
•**^-  form,  and  any  one  who  shall  be  served  therewith  shall  be  deemed 

to  be  the  person  to  whom  it  is  directed,  although  it  may  be 
directed  to  him  by  a  wrong  name  or  description,  or  to  another 
person. 
^ISS^  n?^      ^^^'  ^^'  ^^®  courts  and  magistrate^  allowing  a  writ  of  habeas 
m^lS%  wi'*"  corpus^  may,  in  their  discretion,  require,  as  a  duty  to  be  per- 
\j  p^tsVionJ.      formed  in  order  to  render  the  service  thereof  effectual,  that  the 
charges  of  bringing  up  the  prisoner  and  conveying  him  back,  if 
remanded,  shall  be  paid  by  the  petitioner  ;  and,  in  such  case,  the 
court  or  magistrate  shall,  on  the  allowance  of  the  writ,  specify 
Amount  to  iMspe.  tho  amouut,  which  shall  not  exceed  ten  cents  per  mile,  and  the 

elfled. 

amount  so  to  be  paid  shall  be  stated  in  writing  on  the  writ^  signed 
by  the  clerk,  if  in  term,  or  by  the  officer  by  whom  the  writ  is 
awarded. 

Of  the  Service  and  Return  of  the  Writ  and  maiters  incident 

thereto. 

How  mrod.  Sbc.  14.  Tho  Writ  may  be  served  by  delivering  the  same  to  the 

officer  or  person  to  whom  it  is  directed,  or  by  being  left  at  the 
jail  or  other  place  in  which  the  prisoner  is  confined,  with  any 
under  officer,  jailor  or  other  person  having  charge,  for  the  time, 
of  the  prisoner. 

IiJ**hr£lJif*io       ^^^'  ^^'  ^  ^^^  person  upon  whom  the  writ  ought  to  be  served 

iMwiorrad.  coHccal  himsolf,  or  refuse  admittance  to  the  person  attempting 
the  service  thereof,  it  may  be  served  by  affixing  the  same  in  some 
conspicuous  place  on  the  outside  either  of  his  dwelling  house  or 
of  the  place  where  the  party  is  confined. 

BjvhoBMrrod.  gEo.  16.  Writs  of  habeas  corpus  may  be  served  by  any  free 
white  male  person;  above  the  age  of  twenty-one  years. 

Bvtj^f  vmw  or      Sbo.  17.  It  shall  be  the  duty  of  every  officer  and  other  person 

ptrtoB  upon  whom  . 

Sfto^boViiTJIl  ^pon  whom  a  writ  of  habeas  corpus  shall  be  served  according  to 
turmihesMio.      ^^  provisious  of  this  act,  whether  such  writ  be  directed  to  him  or 
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not,  to  obey  and  return  sach  writ,  according  to  the  exigency 
thereof,  to  the  court  or  magistrate  by  whom  the  writ  was  awarded ; 
or,  in  case  of  the  adjournment  of  such  court,  or  the  absence  of 
Bach  magistrate,  then  before  some  other  judge  authorized  by  this 
act  to  issue  such  writ. 

Sec.  18.  If  the  place  of  hearing  be  within  twenty  miles  of  the  w^naat  wut 
place  of  senrice,  the  return  shall  be  made  within  twenty*four 
hours  after  service  of  the  writ,  and  the  like  time  shall  be  allowed 
for  every  additional  twenty  miles. 

Sec.  19.  Every  officer  or  other  person,  upon  whom  such  writ  of  JJJJJ'J?**^  *• 
Ktabeas  corpus  shall  be  duly  served,  shall  state  in  his  return  *•"• 
plainly  and  unequivocally :  First,  Whether  he  has  or  has  not  the 
party  in  his  custody,  or  under  his  power  or  restraint :  Second,  If 
he  has  the  party  in  his  custody  or  power,  or  under  his  restraint, 
he  shall  state  the  authority  and  true  cause  of  such  imprisonment 
or  restraint,  setting  forth  the  same  at  large :  Third,  U  the  party 
be  imprisoned  or  detained  by  virtue  of  any  writ,  order,  warrant 
or  other  written  authority,  a  copy  thereof  shall  be  annexed  to  the 
return,  and  the  original  shall  be  produced  and  exhibited  on  the 
return  of  the  writ  to  the  court  or  officer  to  whom  the  same  is  re* 
tamable :  Fourth,  If  the  person  making  the  return  shall  have 
had  the  party  in  his  power  or  custody,  or  under  his  restraint,  at 
any  time  before  the  service  of  the  writ,  and  has  transferred  such 
custody  or  restraint  to  another,  the  return  shall  state  particularly 
to  whom,  at  what  time,  for  what  cause,  and  by  what  authority 
sach  transfer  took  place. 

Sec.  20.  The  return  must  be  signed  by  the  person  making  the  2j*^irhi{*SK 
same ;  and,  except  where  such  person  shall  be  a  sworn  public  MtkT  ^^*^  ** 
officer  and  shall  make  his  return  in  his  official  capacity,  it  shall 
be  verified  by  his  oath. 

Sec.  21.  If  any  officer  or  person,  upon  whom  a  writ  of  habeas  2;f{,*i.*ft»2; 
corpus  shall  have  been  served,  shall  have  in  his  custody  or  power  i^ufcK&Ti^ 
or  under  his  restraint  the  party  for  whose  benefit  the  writ  was 
awarded,  he  shall  also  bring  the  body  of  such  person  before  the 
courf  or  magistrate,  according  to  the  command  of  the  writ  and 
within  the  time  herein  specified  for  making  return,  except  in  case 
of  sickness  of  such  person,  as  hereinafter  provided. 

Sec.  22.  If  the  officer  or  person,  upon  whom  the  writ  of  habeas  2Jd*Ii5f •!?-**' 
corpus  shall  be  duly  served,  shall  refuse  or  neglect  to  obey  the  ii'in^^S 
same  by  producing  the  party  named  in  the  writ  and  making  a  full    ^ 
and  explicit  return  to  such  court  within  the  time  required  by  this 
act,  and  no  sufficient  excuse  for  such  refusal  or  neglect  be  shown, 
the  court  or  officer  before  whom  such  writ  shall  have  been  made      j 
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returnable,  shall,  upon  due  proof  of  service  thereof,  forthwith 
issue  an  attachment  against  thel  delinquent,  directed  to  the  sheriff 
of  any  county  within  this  Territory,  commanding  him  forthwith 
to  apprehend  such  delinquent  and  to  bring  him  immediately  before 
such  court  or  oflBcer. 
iSiMtfi*hr<ii"  Sec-  23.  On  such  person  being  so  brought,  he  shall  be  com- 
jij  with  tho  writ,  jjjji-j^^j  ^Q  plfjg^  custody,  in  the  jail  of  the  county  in  which  the 

court  or  officer  shall  be,  until  he  shall  comply  with  such  writ,  and 
obey  any  order  that  may  be  made  by  such  court  or  officer  in  re- 
lation to  the  person  for  whose  relief  such  writ  shall  have  been 
issued. 
JLriif*^''Jtuoh?*      Sec.  24.  If  the  delinquent  be  a  sheriff,  the  attachment  maybe 
SStiuJ^t^w^  directed  to  any  coroner  or  other  person  to  be  designated  therein, 
who  shall  have  full  power  to  execute  the  same  ;  and  such  sherifif, 
upon  being  brought  up,  may  bo  committed  to  the  jail  of  the 
county. 
tauJSJd'JrbruJ      Sec.  25.  The  court  or  magistrate  by  whom  such  attachment 
the  powon.         gjj^jj  j^^  awarded,  may  also  issue  a  precept  to  the  same  sheriff  or 
other  person  to  whom  such  attachment  shall  be  directed,  com- 
manding him  to  bring  forthwith  before  such  court  or  officer  the 
party  for  whose  benefit  such  writ  of  habeas  corpus  shall  have 
been  allowed,  who  shall  thereafter  remain  in  the  custody  of  the 
sheriff  or  person  executing  such  precept  until  he  shall  be  dis- 
charged, bailed  or  remanded,  as  such  court  or  magistrate  shall 
direct. 
Th«ih«iffm»T        Sec.  26.  In  the  execution  of  such  writs  of  attachment  and 

eall  to  his  aid  the 

l^everef  tteeeua.  preccpt  or  either  of  them,  the  sheriff  or  other  person  to  whom  they 
shall  be  directed,  may  call  to  his  aid  the  power  of  the  county,  as 
is  provided  by  law  in  the  execution  of  writs  and  process  by  any 
officer. 

Sec.  27.  When  the  party  for  whose  relief  a  writ  of  habeas 


writ  it  MfTed  to 

Sjfuftiutaeiim-  •corpus  shall  have  been  issued,  shall  stand  committeil  for  any 

eUdiJSf**!  ^^  criminal  or  supposed  criminal  matter,  it  shall  be  the  duty  of  the 

officer  or  person  upon  whom  the  writ  was  served,  to  bring  with 

the  writ  all  and  every  examination  and  information  in  his  hands, 

possession,  custody  or  charge,  relating  to  the  commitment. 

Howtofneeed  ir      Sec:  28.  If  uo  such  examination  shall  have  accompanied  the 

ae  sveh  examtna-  *■ 

vS^oiS^Sdtmni^  commitment  nor  be  in  the  possession  of  the  officer  having  the 
prisoner  in  custody,  such  oificer  shall  exhibit  the  habeas  corpus^ 
when  served  on  him,  to  the  magistrate  by  whom  the  prisoner  was 
committed,  or  to  the  clerk  of  the  court,  if  the  papers  are  in  his 
office,  and  it  shall  be  the  duty  of  the  magistrate  or  clerk  to  deliver 
to  such  officer  having  the  custody  of  the  prisoner,  thejiijcamination 
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and  proofs  relating  to  the  offense  charged,  to  be  by  such  officer 
returned  with  the  writ. 

Sec.  29.  If  no  examination  shall  have  been  filed  with  the  com-  Marfiitrato  to  ap- 

f^^     t   ,        ,  rt,  -,  ,,         t»      1  1.        .  poar  ai  th»  return 

mitnient  or  nled  m  the  office  of  the  clerk  or  the  district  court  as  V"*•^^'u•  '*.*}" 

ing,  attaobment  to 

required  by  law,  and  none  be  produced  by  the  committing  magis-  ^""*' 
trate  upon  the  exhibition  of  the  writ  of  habeas  corpus  to  him,  as 
provided  in  the  preceding  section,  such  magistrate  shall  appear 
in  person  at  the  time  and  place  to  which  the  writ  is  returnable, 
and,  if  he  fail  so  to  do,  may  be  proceeded  against  by  attachment. 

Of  the  Hearing  and  othtr  Proceedings  on  the  Return, 

Seo.  30.  Upon  the  return  of  the  writ  of  habeas  corpis,  a  day  Ad«.rMt/orh«ar- 

*■  *  '  t'    lug  of  tbo  oauiM, 

shall  be  set  for  the  hearing  of  the  cause  of  imprisonment  or  res-  *'■ 
traint,  not  exceeding  five  days  thereafter,  unless  the  prisoner 
shall  request  a  longer  time  ;  or  the  court  or  officer  may  proceed 
to  such  hearing  immediately,  as  the  circumstances  of  the  case 
may  require. 

Sec.  ^il.  The  party  brought  before  any  court  or  magistrate,  by  f^ViituVn'miJ  u 
virtue  of  any  writ  of  habeas  corpus,  may  deny  the  material  facts  ^«'^*«**»»»*'^*«- 
set  forth  in  the  return,  or  allege  any  fact  to  show  either  that  his 
detention  or  imprisonment  is  unlawful,  or  that  ho  is  entitled  to 
his  discharge,  which  allegations  or  denials  shall  be  on  oath. 

Sec.  32.  The  return  and  the  allegations  made  against  it  may  JiJ*"SIJ'*ff''*' 
be  amended  by  leave  of  the  court  or  magistrate  before  whom  the  *"*•****• 
writ  is  returned  at  any  time. 

Sk»:.  3o.  The  court  or  magistrate  shall  proceed  to  examine  f '"•  .^„^n5!?** 
into  the  cause  of  confinement  or  restraint,  and  shall  determine  Mk^v'dfsiSicnf 
the  facts  in  a  summary  way,  by  hearing  the  testimony  as  well  on  "quiro.*"'  "*' 
the  part  of  the  persons  interested  as  of  the  prisoner  and  the  per- 
son who  holds  him  in  custody,  and  shall  dispose  of  the  prisoner 
as  the  case  shall  require. 

Seo.  34.  If  no  legal  cause  be  shown  for  the  imprisonment  or  JJ  ^Soi*J*foJ'3J! 
restraint  or  for  the  continuation  thereof,  the  court  or  magistrate  {rb^VcElrgi? 
shall  forthwith  discharge  such  pai'ty  from  the  custody  or  restraint 
under  which  he  is  held. 

Se  !.  35.  It  shall  be  the  duty  of  the  court  or  magistrate  forth-  Z^!!^!Si,^liZti 
with  to  remand  the  party,  if  it  shall  appear  that  he  is  detained  in  "miurthepwt} 
custody  either:  First,  By  virtue  of  process  issued  by  any  court 
or  judge  of.  the  United  States,  in  a  cause  where  such  court  or 
judge  has  exclusive  jurisdiction :  or,  Second,  By  virtue  of  the 
final  judgment  or  decree  of  any  competent  court  of  civil  or  crimi- 
nal jurisdiction,  or  of  any  execution  issued  upon  such  judgment 
or  decree  :    or,  Third,  For  any  contempt  especially  and  plainjiy        j 
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charged  in  the  commitment  by  some  court,  officer  or  body  having 
authority  to  commit  for  a  contempt  so  charged  :  or,  Fourth,  That 
the  time  during  which  such  party  may  be  legally  detained  has  not 
expired. 

4uowsl^  "ttdS      ®^^-  ^®*  ^^  person  shall  be  discharged  under  the  provisions 

ttii SS!****"  ''  of  this  act  who  is  in  custody  or  held  by  virtue  of  any  legal  en- 
gagement or  enlistment  in  the  army  or  navy  of  the  United  States; 
or  who,  being  subject  to  the  rules  or  articles  of  war,  is  confined 
by  one  legally  acting  under  the  authority  thereof ;  or  who  is  held 
as  prisoner  of  war  under  the  authority  of  the  United  States  ;  or 
who  is  in  custody  for  any  treason,  felony  or  other  high  misde- 
meanor, committed  in  any  other  State  or  Territory  of  the  United 
States,  who,  by  the  constitution  and  laws  of  the  United  States, 
ought  to  be  delivered  up  to  such  State  or  Territory. 

jnwhunMpri-  Sb0.  37.  If  it  appear  that  the  prisoner  is  in  custody  by  virtue 
of  process  from  any  court  legally  constituted,  or  issued  by  any 
officer  in  the  service  of  judicial  proceedings  before  him,  such 
prisoner  can  only  be  discharged  on  one  of  the  following  cases  : 
First,  Where  the  jurisdiction  of  such  court  or  officer  has  been 
exceeded  either  as  to  matter,  place,  sum  or  person :  Set^ond, 
Where,  though  the  original  imprisonment  was  lawful,  yet,  by 
some  act,  omission  or  event,  which  has  taken  place  afterwards, 
the  party  has  become  entitled  to  be  discharged  :  Third,  Where 
the  process  is  defective  in  some  matter  of  substance  required  by 
law,  rendering  such  process  void :  Fourth,  Where  the  process, 
though  in  proper  form,  has  been  issued  in  a  case  or  under  circum- 
stances not  allowed  by  law  :  Fifth,  Where  the  process,  though 
in  proper  form,  has  been  issued  or  executed  by  a  person  who  is 
not  authorized  by  law  to  issue  or  execute  the  same,  or  where  the 
person  having  the  custody  of  such  prisoner,  under  such  process, 
is  not  the  person  empowered  by  law  to  detain  him :  Sixth,  Where 
the  process  is  not  authorized  by  any  judgment,  order  or  decree, 
nor  by  any  provision  of  law. 

Liaiuuonof  th«      Sec.  88.  But  uo  court,  under  this  act,  shall  in  any  otha*  mat- 

power  of  eoorto  '  '  •' 

uderthii  act.  ^j.  j^j^y^  powcr  to  iuquiro  into  the  legality  or  justice  of  any  pro- 
cess, judgment,  decree  or  order  of  any  court  legally  constituted, 
nor  into  the  justice  or  propriety  of  any  commitment  for  contempt 
made  .by  any  court,  officer  or  body  according  to  law,  and  plainly 
charged  in  such  commitment,  as  hereinbefore  provided; 
Bx«mUation  w»d  Sec.  39.  Whcro  any  person,  brought  before  any  comt  or  magis- 
S*fi*?!id'tolli-  ^^^  ^?^^  *  ^r^*  of  habeas  corpuSy  shall  have  been  committed 
for  any  criminal  or  supposed  criminal  matter,  the  examination 
and  information  taken  and  certified  by  the  committing  magistrate, 
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shall  be  read  in  evidence  before  the  court  or  magistrate  before 
whom  the  prisoner  is  brought. 

Sbc.  40.  No  person,  imprisoned  on  an  indictment  found  in  diJtmeJt,*^eMil; 
mny  court  of  competent  jurisdiction,  or  by  virtue  of  any  process  dS/Yhii*?^?  SSt 
or  commitment  to  enforce  such  mdictment,  can  be  discharged 
under  the  provisions  of  this  act ;  but,  if  the  offense  be  bailable, 
he  may  be  let  to  bail,  and,  if  the  offense  be  not  bailable,  he  shall 
be  remanded  forthwith. 

Sbc.  41.  When  the  imprisonment  is  for  a  criminal  or  supposed  JJJjVmijS'of-* 
criminal  matter,  the  court  or  magistrate  before  whom  the  pris-  '"■•• 
oner  shall  be  brought,  under  the  provisions  of  this  act,  shall  not 
discharge  him  for  any  informality,  insufficiency  or  irregularity 
of  the  commitment;  but,  if  from  the  examination,  taken  and 
certified  by  the  committing  magistrate,  or  other  evidence,  it  ap- 
pear that  there  is  sufficient  legal  cause  for  commitment,  he  shall 
proceed  to  take  bail,  if  the  offense  be  bailable  and  good  bail  be 
offered ;  if  not,  shall  commit  the  prisoner  to  jail. 

Sec.  42.  When  the  offense  is  clearly  and  specifically  set  forth  J'^'JJJth  whS 
in  the  warrant  of  commitment,  no  evidence,  other  than  the  ex-  •▼"•»••'•«•*▼•*• 
amination  taken  and  certified  thereunto,  shall  be  received  for  or 
against  the  prisoner,  unless  such  examination  has  not  been  taken  FT»«Mdiiigi. 
and  certified  according  to  law,  in  which  case  the  committing 
magistrate  may  be  examined,  if  desired  by  the  prisoner,  as  to  the 
evidence  on  which  the  commitment  was  found,  and  thereupon  the 
court  or  magistrate  shall  proceed  to  bail,  discharge  or  remand  the 
prisoner  as  the  circumstances  of  the  case  may  require ;  and,  in 
the  absence  of  all  such  evidence,  the  prisoner  shall  not  be  dis- 
charged, but  may  be  bailed  or  remanded  according  to  the  circum- 
stances of  the  case. 

Skc.  43.  If  it  appear  that  any  person,  brought  before  a  court  0rt«r««dUchMif 
or  magistrate  under  this  act,  is  entitled  to  be  discharged,  the 
court  or  magistrate  shall  make  an  order  in  writing,  commanding 
those  who  have  such  person  in  custody  to  discharge  him  forthwith, 
and  shall  also  deliver,  to  the  person  discharged,  a  certificate  of 
such  discharge. 

Sec.  44,  If  the  prisoner  be  held  to  answer  for  a  bailable  of-  Sl'iJSr'foViiuL 
fense,  the  court  or  magistate  shall  determine  in  what  sum  bail  boVtrpn^MST 
flhall  be  given,  and  shall  cause  the  prisoner  to  enter  into  a  recog- 
nizance with  sufficient  securities,  which  recognizance  shall  be 
taken,  certified  and  returned,  as  provided  by  law  in  like  cases  ; 
and,  if  the  prisoner  do  not  give  the  required  bail,  the  court  or 
magistrate  shall  make  an  order  remanding  him,  and  shall,  by  such 
order,  designate  the  sum  in  which  bail  shall  be  taken  and 
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court  at  which  ho  is  required  to  appear,  and  that,  on  such  bail 
being  entered  into  in  conformity  with  guch  order  and  the  provi- 
sions of  law,  the  prisoner  shall  be  discharged. 

Seu.  45.  Upon  the  production  of  such  order  to  any  judge  or 
justice,  or  clerk  of  a  court  of  record,  he  shall  be  authorized  to 
take  the  recognizance  mt\i  sufficient  sccui'ities,  in  the  sum  di- 
rectctl,  conditioned  for  the  appearance  of  the  prisoner  at  the  court 
designated  in  such  order. 

Sej.  46,  If  a  prisoner  be  not  entitled  to  his  discharge,  and  be 
not  bailed,  the  court  or  magistrate,  before  whom  the  proceedings 
are  had,  shall  remand  him  to  the  custody,  or  place  him  under  the 
restraint  from  which  he  was  taken,  if  the  person  under  whoso 
custody  or  restraint  he  was  be  entitled  thereto  ;  if  not  so  entitled, 
then  he  shall  be  committed  to  the  custody  of  such  oflSccr  or  per- 
son as  by  law  is  entitled  thereto. 

Sec.  47.  When  any  prisoner  shall  he  let  to  bail  or  remanded, 
all  examinations  and  documents  which  shall  have  been  produced 
by  the  oflScer  or  person  making  the  return,  shall  be  redelivered  to 
him,  the  testimony  of  witnesses  examined,  the  recognizances 
of  all  such  as  testify  any  thing  material  taken,  and  with  the  ex- 
amination duly  certified  and  returned,  as  required  by  law  in  like 

cases. 

Sec.  48.  Until  judgment  be  given  upon  the  return,  the  court 
or  magistrate,  before  whom  the  party  shall  be  brought,  may  either 
commit  such  party  to  the  custody  of  the  sheriff  of  the  county  in 
which  the  proceedings  are  had,  or  place  him  in  such  care  or  cus- 
tody as  his  age  or  other  circumstances  may  require. 

Sec.  49.  Whenever,  from  the  sickness  or  other  infirmity  of  the 
person  directed  to  be  produced  by  any  writ  of  habeas  corpus^ 
such  person  cannot,  without  danger,  be  brought  before  the  court 
or  magistrate  before  whom  the  writ  is  returnable,  the  person  in 
whose  custody  he  is,  may  state  the  fact  in  his  return,  verifying 
the  same  by  his  oath  ;  and  such  court  or  magistrate,  if  satisfied 
of  the  truth  of  such  allegation,  and  the  return  be  otherwise  suffi- 
cient, shall  proceed  thereon,  and  dispose  of  the  matter  in  the 
same  manner  as  if  the  prisoner  wore  brought  before  thera,  except 
as  in  the  next  section  provided. 

Sej.  50.  If,  in  the  case  mentioned  in  the  preceding  section, 
it  appear  that  the  prisoner  is  legally  imprisoned  and  not  bailable, 
such  court  or  magistrate  shall  proceed  no  further  therein  ;  if  he 
ought  to  be  held  to  answer  for  a  bailable  offense,  an  order  shall 
bo  made  and  preceded  on,  as  provided  by  this  act,  in  case  where 
the  prisoner  is  remanded  for  want  of  bail ;  and,  when  it  appears 
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that  the  prisoner  is  entitled  to  his  discharge,  the  court  or  jadge 
shall  make  an  order  to  that  effect. 

Se J.  61.  Obedience  to  any  order,  for  the  discharge  of  a  pris-  rSiMhaS^biw 
oner,  granted  pursuant  to  the  provisions  of  this  act,  may  bo  en-  ••'•"**• 
forced  by  the  court  or  magistrate  granting  such  order,  by  attach- 
ment, in  the  same  manner  as  hereinbefore  provided  in  cases  of 
failure  to  make  return  to  a  writ  of  habeas  corpus^  and  with  like 
cficct  in  all  respects. 

Sec.  52.  No  sheriff  or  other  person  shall  be  liable  to  any  civil  oaomaotiuwt 
action  for  obeying  any  order  of  discharge  made  according  to  the 
provisions  of  this  act. 

Miscellaneous  provisions. 

Sec.  53.  Whenever  it  shall  appear,  by  satisfactory  proof,  that  wbenwarrAiit 
any  person  is  lilegally  imprisoned  or  restrained  of  his  liberty,  Jjijj**'  *^®*» 
and  that  there  is  good  reason  to  believe  that  he  will  bo  carried 
out  of  the  Territory,  or  suffer  some  irrepairablo  injury,  before  he 
can  be  relieved  by  a  writ  of  habeas  corpus y  any  court  or  magis- 
trate, authorized  to  issue  such  writs,  may  issue  a  warrant,  recit- 
ing the  facts,  and  directed  to  any  sheriff,  coroner,  constable  or  t«  whom  dir«eM 
other  person,  commanding   him  to  take  tlie  prisoner  and  bring 
him  forthwith  before  such  court  or.  magistrate,  to  be  dealt  with 
according  to  law. 

Sej.  54.  When  the  proof  shall  also  be  sufficient  to  justify  an  wh-n  warrant 

*^  1  .  J  P        •***"  eonUIn  aft 

arrest  of  the  person  having  such  prisoner  in  his  custody,  as  for  order  for arr««t. 
a  criminal  offense,  committed  in  the  taking  or  detaining  such 
prisoner,  the  warrant  shall  also  contain  an  order  for  the  arrest  of 
Buch  person  for  such  offence. 


Siio.  55.  The  warrant  shall  be  executed  according  to  the  com-  Jj™^* 


-how 


mand  thereof,  and  when  the  prisoner  shall  be  brought  before  a 
court  or  mtigistrate,  the  person  detaining  such  prisoner  shall 
make  a  return  in  like  manner,  and  the  like  proceedings  shall  be 
had  as  if  a  writ  of  habeas  corpus  had  been  issued  in  the  first 
instance. 

Sej.  56.  If  the  person  having  such  prisoner  in  custody  shall  ^•cwi!ill!?in 
be  brought  before  a  court  or  magistrate,  as  for  a  criminal  offense,  broighVifow 
he  shall  be  examined,  committed,  bailed  or  discharged,  in  like 
manner  as  in  other  criminal  cases  of  the  like  nature. 

Sej.  57.  No  person  who  has  been  discharged  by  the  order  of  Jt'ennot"??b?S: 
any  court  or  magistrate,  upon  a  writ  of  habeas  corpus  issued  iSmijuf'  ^**" 
pursuant  to  this  act,  shall  be  again  imprisoned,  restrained  or  kept 
in  custody  for  the  same  cause ;  but  it  shall  not  be  deemed  the 
0amc  cause :     First,  If  he  shall  have  been  discharged  from  a 
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commitment  on  a  criminal  charge,  and  be  afterwards  committed 
for  the  same  offense  by  the  legal  order  or  process  of  the  court 
wherein  he  shall  be  bound  by  a  recognizance  to  appear,  or  in 
which  he  shall  be  indicted  or  convicted  for  the  same  offense :  or, 
Second,  If,  after  a  discharge  for  defect  of  proof,  or  for  any 
material  defect  in  the  commitment  in  a  criminal  case,  the  prisoner 
may  be  again  arrested,  on  sufficient  proof,  and  committed  by 
legal  process  for  the  same  offense :  or,  Third,  If,  in  a  civil^uit, 
the  party  has  been  discharged  for  any  illegality  in  the  judgment 
or  process  hereinbefore  specified,  and  is  afterwards  imprisoned  by 
legal  process  for  the  same  cause  of  action :  or.  Fourth,  If,  in 
a  civil  suit,  he  shall  have  been  discharged  from  commitment  on 
mesne  process,  and  shall  afterwards  be  committed  on  execution 
in  the  same  cause,  or  on  mesne  process  in  any  other  cause  after 
such  first  suit  shall  have  been  discontinued :  or,  Fifth,  When 
the  discharge  in  any  case  has  been  ordered  on  account  of  the  non- 
observance  of  any  of  the  forms  required  by  law,  and  the  party 
is  again  arrested  or  imprisoned  by  legal  process,  for  sufficient 
cause,  and  according  to  the  forms  required  by  law. 

YriM&erinftjiM  Seo.  58.  No  prisonor,  charged  with  a  criminal  offense,  shall 
be  removed,  by  writ  of  habeas  corpus  y  out  of  the  county  in  which 
he  is  confined,  at  any  time  within  fifteen  days  next  preceding 
the  term  of  the  court  at  which  such  prisoner  ought  to  be  tried, 
except  it  be  to  convey  him  into  the  county  where  the  offense  with 
which  he  is  charged  is  properly  cognizable. 
|<i>({«^<«  Sec.  59.  If  a  prisoner,  remanded  under  the  proyisions  of  this 
'•  act,  shall  obtain  a  second  writ  of  habtas  corpus^  it  shall  be  the 
duty  of  the  officer,  or  other  person  on  whom  the  same  shall  be 
servedi  to  return  therewith  the  order  remanding  the  prisoner ; 
and,  if  it  appear  that  the  prisoner  was  remanded  for  an  offense 
adjudged  not  bailable,  the  prisoner  shall  be  forthwith  remanded 
without  further  proceedings. 

l"uS;i*t£li«  ^^^*  ^^'  ^^  ®^*^^  ^^*  ^^  lawful  for  any  court  or  magistrate,  on 
such  second  writ  of  habeas  corpus^  to  discharge  the  prisoner,  if 
he  is  clearly  and  specifically  charged  in  the  order  remanding  him, 
or  on  the  warrant  of  commitment,  with  a  criminal  offense ;  but 
the  prisoner,  on  the  return  of  such  writ,  shall  be  bailed  or  re- 
manded to  prison,  according  to  the  circumstances  of  the  case. 

J»«}jfj^j;^»-      Sec.  61.  If  any  court  or  magistrate,  authorized  by  the  pro- 

w^irfAataM  yigions  of  this  act  to  grant  writs  of  habeas  corpus ^  shall  refuse 
to  issue  any  such  writ,  when  legally  applied  for,  in  a  case  when 
such  writ  may  lawfully  issue,  or  shall  unreasonably  delay  the  is- 
suing such  writ|  every  member  of  subh  court,  who  shall  hare  as- 
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sented  to  such  refasal  or  delay,  and  every  such  magistrate  shall 
forfeit,  to  the  party  aggrieved,  a  sam  not  exceeding  one  thousand 
dollars. 

Sbc.  62.  If  any  magistrate,  either  solely  or  as  a  member  of  JS^fl^S;'^ 
^any  court,  or  in  the  execution  of  any  order,  judgment  or  process,  CtU!^  ^'•*"** 
shall,  knowingly,  recommit,  imprison  or  restrain  of  his  liberty, 
*or  cause  to  be  recommitted,  imprisoned  or  restrained  of  his  lib- 
erty, for  the  same  cause,  (except  as  in  this  act  provided,)  any 
person  so  discharged,  or  knowingly  assist  therein,  he  shall  be 
deemed  guilty  of  a  misdemeanor,  and  shall  also  forfeit,  to  the 
party  aggrieved,  a  sum  not  exceeding  one  thousand  dollars.' 

Sec.  63.  Any  officer  or  other  person  having  the  custody  of  ^•^^  ^^/^ 
any  prisoner,  committed  on  any  civil  or  criminal  process,  who  •«"*•?'*«>■«• 
shall  refuse  to  give  such  prisoner  a  copy  of  the  process,  order  or 
commitment,  by  virtue  of  which  the  person  is  held  or  detained, 
within  six  hours  after  the  demand  by  the  prisoner,  or  any  one  on 
his  behalf,  shall  deemed  guilty  of  a  misdemeanor,  and  shall  also 
forfeit,  to  the  party  aggrieved,  not  less  than  five  hundred  dol- 
lars. 

Sec.  64.  If  any  officer  or  other  person  upon  whom  a  writ  of  iS^^^t^u^^C. 
habeas  corpus  shall  be  duly  served,  shall  neglect  or  refuse  to 
obey  the  same,  by  producing  the  party  therein  named,  and  mak- 
ing a  full  and  explicit  return  to  the  writ,  as  required  by  this  act, 
he  shall  be  deemed  guilty  of  a  misdemeanor,  and  shall  also  for- 
feit, to  the  party  agrieved^a  sum  not  exceeding  one  thousand 
doUars.  I 

Sec.  65.  Any  person  haling  in  his  custody,  or  under  his  ISSSSptiZ^, 
power,  any  person  for  whoso  relief  a  writ  of  habeas  corpus  shall  *«'*«»^***^**' 
have  been  issued,  or  who  would  be  entitled  to  a  writ  of  habeas 
corpus  to  inquire  into  the  causo  of  his  detention,  who  shall,  with 
intent  to  elude  the  service  of  such  writ,  or,  to  avoid  the  effect 
thereof,  transfer  such  prisoner  to  the  custody  or  place  him  under 
the  control  or  power  of  another,  or  conceal  him,  or  change  the 
place  of  his  confinement,  shall  be  deemed  guilty  of  a  misde- 
meanor, and  shall  also  pay  to  the  party  aggrieved  not  less  than 
£ve  hundred  dollars. 

Seo.  66.  Every  one  who,  knowing  that  any  person  has  been  JjfjJ*^  '^•'• 
discharged  by  competent  authority  on  a  habeas  corpus^  shall,  diMiS5S«ifJ?- 
contrary  to  the  provisions  of  this  act,  arrest  such  person  again,  **"*  •*^' 
for  the  same  cause,  shall  be  deemed  guilty  of  a  misdemeanor, 
and  shall  also  pay  to  the  party  aggrieved  not  less  than  five  hnn- 
^d  dollars. 
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p*naitr for  Tio-       Sec.  67.  Evcrv  peison  who  shall  knov.'lii<:lv  aid  or  assist  in 
notions.  tjjg  violation  of  either  of  the  last  two  preeediug  se:tiou3  shall  be 

deemed  guilty  of  a  misdemeanor. 
J'/S?s"ra?»nSr**       ^^^-  ^•^^-  Evcry  pcrson  couvicicd  of  a  mirdcniGauor  under  the 
how  puniBii,}d.      provisions  of  this  act    shall  be  piiMii^hcd  oy  fine  and  imprison- 
ment or  both,  in  the  dis^vretion  oi  CiQ  court  in  which  he  shall  be 
convicted  ;  but  such  iiuo  not  to  exceed  out'  iliousaud  dollars,  nor 
Buch  imprisonment  one  year. 
Howpcnnitie.  Seo.  G9.  The  ri.'fiit  or  a/tiou  for  the  uonaUies  declared  by  this   • 

ned  for  and  re-  «_.  J  •/ 

thu'act"**"  act  to  be  incun*ed,  and  U)  ha  paid  to  tlie  party  aggriyed,  shall 
not  ceuse  by  the  death  of  cillier  party,  Lut  such  penalty  may  be 
sued  for  and  recovered  l)y  the  executors  or  administrators  of  the 
aggrieved  party,  against  the  offender  or  his  executors  or  admin- 
istrators. 

RccoTorScs  under      Sbc.  70.  Tho  recoverics  of  any  of  the  penalties  under  the  pro- 
thin  act,  uo  bar  to  ini  i  •    -i  '         n         ^ 

eiTii  action  for    yfsionp  of  this  act  shall  DO  no  bar  to  a  mvil  action  for  damaigres. 

damages.  '^ 

construntion  of         g^^^  7^^  Thc  scvcral  provi.^ioi;?  contained  in  this  act,  shall  be 

tniHact  as  to  all  ir  ' 

r"^M.' *"***"  construed  to  apply,  so  far  as  may  be  applicable,  and  except  where 
otherwise  provided,  to  every  writ  of  halnas  corpus  authorized  to 
be  issued  by  any  statute  of  this  Territory. 

Of  Habeas  Cur  pus  to  bring  up  a  Prisoner  to    Tesiif)/. 

BAea» cofvuB  \A       Seg.  72.  Evcry  court  oP  record  shall  have  power,  upon  the 
*Mtlf7.  1 .       .  «  .  , .  . .  , 

application  or  any  party,   in  any  suit  or  procoedings,  ciVil  or 

criminal,  pending  in  sujh  coirt,  to  ksue  a  writ  of  habeas  cor- 
pus^ for  the  purpose  of  !)rin;^ing  before  such  court  any  prisoner, 
who  may  be  dctiuned  in  any  jail  or  prison,  within  this  Territory, 
for  any  cause  except  a  sentence  for  a  felony,  to  be  examined  as  a 
witness,  in  such  suit  or  proeee.ling,  in  behalf  of  the  party  mak- 
ing 6uch  application.  I 

Application  for  Sec.  73.  Evcry  su'jh  application  shall  be  verified  by  aflSdavit, 
and  shall  state:  First,  The  title  and  nature  of  the  suit  or  pro- 
ceeding, in  regard  to  which  the  testimony  of  such  prisoner  is  ^ 
desired :  and,  Second,  That  the  te^cimony  of  such  prisoner  is 
material  and  nocesrary  to  such  party,  on  the  trial  or  hearing  of 
such  suit  or  pL'O-.'ectling,  as  he  is  advised  by  counsel  and  verily 
believes  ;  but,  if  the  application  be  made  by  the  prosecuting  at* 
torney,  it  shall  not  bu  necessary  to  swear  to  such  advice  of  counsel. 

o«e«r«irhom»T       Sec.  7-1.  Such  Writ  mav  also  he  i^'sued  by  any  justice  of  the 

Ulow  writ  oflM-  _•  11  nil.  ^ 

hmuwrput.  supreme  court,  or  any  omcer  authorized  to  perform  ihe  duties  of 
such  justice,  upon  the  like  application  of  a  party,  to  any  suit  or 
proceeding  pending  in  a  coui't  of  record,  or  pending  before  any 
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oflSccr  or  body,  who  raay  be  authorized  to  examine  witnesses  in 
any  suit  or  proceeding. 

Sec.  75.  Such  writ  may  also  be  issued  by  any  of  the  ofiBcers  wheiiiiM«di. 

•^  J         J  fniU  before  jw- 

aforesaid,  upon  the  application  of  a  party  to  a  suit,  before  any  **«"• 
justice  of  the  peace,  to  bring  any  prisoner,  confined  in  the  jail  of 
the  same  county,  or  the   county  next  adjoining  that  where  such 
justice  may  reside,  before  such  justice,  to  be  examined  as  a  wit- 
ness. 

Sec.  76.  Whenever  any  person  shall  be  charfijcd  in  execution,  ceruia  wi0«o«r 
on  any  civil  process,  or  committed  on  any  criminal  charge,  and 
the  writ  of  habeas  corjius  shall  be  issued  to  bring  the  body  of 
such  prisoner  before  any  court,  ciEcci'  or  body,  to  testify  or  to 
answer  for  any  contempt,  or  any  other  matter,  and  it  be  relumed 
upon  the  writ,  that  the  prisoner  is  charged  in  execution  or  com- 
mitted as  aforesaid,  he  shall  be  remanded,  after  having  testified; 
and,  if  any  order  of  roran-iltment  be  mtide  agair.st  such  prisoner, 
he  shall  be  so  committed  to  the  prison  i'roia  which  he  was  taken. 

Sec,  77.  Whenever  anv  writ  of  habeas  corpus  shall  be  issued  Luwiuy fw  «■- 

*-  t  obeying  Ao&MM 

pursuant  to  the  five  prcL-cJirsg  sections  of  this  chapter,  it  shall  be  ""■^"*' 
the  duty  of. the  officer,  to  whom  the  same  shall  be  delivered,  to 
obey  and  return  such  writ,  according  to  the  command  thereof ; 
and  every  oflScer  who  sliuU  nc;^^lcct  or  refuse  so  to  do,  shall  be 
liable  to  the  county  where  the  writ  was  issued,  upon  the  applica- 
tion of  the  prosecuting  attorney,  and  in  other  cases  to  the  party 
upon  whose  application  the  iiamc  shall  have  issueJ,  in  a  sum  not 
less  than  five  hundred  doll  Hi's. 

Sec.  78.  This  act  to  ttiLc  cTect  and  be  in  force  from  and  after 
the  first  day  of  June  next. 

A.  LARZALERE, 
Spealci'T  of  House  of  Rcprcse)itatlvcs, 
C.  W.  BABCOGK, 
President  of  the  Cjuncil. 
This  act  became  a  law  under  the  provisions  of  the  Organic  Act, 
having  remained  in  the  hands  of  the  Governor  three  days  after  / 

the  day  on  which  it  was  received  by  him,  without  his  approval, 
and  not  having  been  returned  to  the  house  in  which  it  originated 
with  his  objections. 

HUGH  S.  WALSH, 
Secretary  of  Kansas   Territory, 
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HIGHWAYS. 


CHAPTER  LXXVn. 


[Ch.  77. 


AN  ACT  to  provide  for  Locating  and  Working  HighwaTB. 

Be  it  enacted  by  the  Governor  and  Legislative  Assembly  of 
the  Territory  of  Kansas  :  % 

Section  1.  The  supervisors  of  the  several  townships  in  this 
Territory  shall,  by  virtue  of  their  ofiSce,  be  the  commissioners  of 
highways  in  their  respective  townships,  and  shall  have  the  care 
and  superintendance  of  the  highways  and  bridges  therein  ;  and  it 
shall  be  their  duty :  First,  To  give  directions  for  the  repairing 
of  the  roads  and  bridges  within  their  respective  townships  :  Second, 
To  regulate  the  roads  already  laid  out,  and  to  alter  such  of  them 
as  they  shall  deem  inconvenient ;  Third,  To  cause  such  of  the 
roads  used  as  highways  as  have  been  laid  out,  but  notsuf&ciently 
described,  and  such  as  have  been  lawfully  laid  out  and  used  as 
such,  up  to  the  present  time,  but  not  fully  and  sufficiently  re- 
corded, to  be  ascertained,  described  and  entered  on  record  in  the 
township  clerk's  office :  Fourth,  To  cause  bridges,  which  are  or  may 
be  erected  over  streams  intersecting  highways,  to  be  kept  in  re- 
pair :  Fifth,  To  divide  their  respective  townships  into  so  many 
road  districts  as  they  shall  judge  convenient,  and  specify  ev.ery 
such  division  in  writing  under  their  hands,  to  be  recorded  in  the 
office  of  the  township  clerk,  in  a  book  kept  for  that  purpose  ;  but 
no  such  division  shall  be  made  within  ten  days  next  preceding 
the  annual  township  meeting  :  Sixth,  To  assign  to  each  of  the 
said  road  districts,  such  of  the  inhabitants,  liable  to  pay  taxes  on 
highways,  as  they  shall  think  proper,  having  regard  to  the  near- 
ness of  residence  as  much  as  practicable :  Seventh,  To  require 
the. overseers  of  highways,  from  time  to  time  and  as  often  as  they 
shall  deem  necessary,  to  perform  any  of  the  duties  required  of 
them  by  law :  Eighth,  To  assess  the  highway  taxes  in  their  re- 
spective townships,  in  each  year,  as  provided  by  law- 

Sec.  2.  The  supervisors  shall  have  power,  in  the  manner  and  ^ 
under  the  restrictions  hereinafter  provided,  to  lay  out  and  estab- 
lish, upon  actual  survey,  such  new  roads  in  their  respective  town- 
ships as  they  may  deem  necessary  and  proper ;  and  to  discontinue 
such  old  roads  as  shall  appear  to  them  to  have  become  unneces- 
sary. 

Seo.  3.  The  supervisors  of  each  township  shall  render  to  tfcd 
board  of  auditors,  authorized  by  law  to  settle  their  accounts,  at 
the  annual  meeting  of  such  boards  in  each  year,  a  statement  in 
writing,  containing :    Firsts  The  amount  of  highway  taxes  as- 
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sessed,  and  the  amount  which  has  been  collected  in  their  town- 
ship :  Second,  The  amount  of  tax  collected  in  money,  and  the 
amount  paid  in  labor :  Third,  The  manner  in  which  any  moneys, 
.  raised  by  the  township  for  the  improvement  or  building  of  roads 
or  bridges  therein,  have  been  disbursed,  and  the  particulars  of 
such  disbursement :  and.  Fourth,  An  estimate  of  the  sum  ne- 
cessary to  be  raised  by  the  township  for  the  improvement  of  roads 
and  bridges  therein  for  the  ensuing  year,  specifying  the  improve- 
ments required. 

Sec.  4.  The  said  board  of  auditors  shall  cause  such  statement  v^eiAghigbvftj 

tax. 

to  be  presented  at  the  then  next  annual  township  meeting,  and 
such  meeting  may  vote  for  the  raising  of  such  sum,  for  the  im- 
provement of  the  roads  and  bridges  within  the  township,  as  a 
majority  of  the  electors  present  shall  deem  necessary ;  and  the 
sum  so  voted,  shall  be  levied  and  collected  in  the  same  manner 
as  other  township  taxes. 

Sec.  5.  It  shall  be  the  duty  of  the  overseers  of  the  highways  :  Dnwof  ormMn 
First,  To  repair  and  keep  in  order  the  highways,  within  the  sevr 
eral  districts  for  which  they  shall  have  been  elected  or  appointed 
respectively:  Second,  To  notify  all  persons  assessed  to  pay 
highway  taxes,  of  the  time  when  and  place  where  labor  will  be 
received  in  payment  for  such  taxes :  Third,  To  collect  all  high- 
way taxes  as  required  by  law,  and  to  execute  all  lawful  orders  of 
the  supervisors. 

Sec.  6.  Whenever  the  amount  of  highway  tax  assessed  by  the  saeoAdhigbvay 
supervisors,  in  any  district,  shall  be  deemed  insufficient  to  keep 
the  roads  therein  in  repair,  the  overseer  of  such  highway  may, 
upon  an  application  in  writing,  signed  by  a  majority  of  the  in- 
habitants liable  to  pay  highway  taxes  in  such  district,  make 
another  assessment  on  the  taxable  property  in  said  district,  in  the 
same  proportion,  and  not  exceeding  one-third  of  the  amount  as- 
sessed in  the  same  year  by  the  supervisors,  on  the  inhabitants  of 
the  district ;  and  the  taxes  so  assessed  by  an  overseer,  shall  be 
collected  and  expended  in  like  manner  as  highway  taxes  assessed 
by  the  supervisors  are  required  to  be  collected  and  expended. 

Seo.  7.  The  supervisors  in  each  township  shall  cause  guide  <»«*<»•?••*•• 
posts,  with  proper  directions,  to  be  erected  at  the  intersection  of 
all  public  roads  in  their  township. 

Sec.  8.  It  shall  be  the  duty  of  the  overseers  of  highways  in  KMprq>«ir«4. 
each  township,  to  maintain  and  keep  in  repair,  at  the  expense  of 
the  township,  such  guide  posts  as  may  have  been  erected  by  order 
of  the  supervisors,  within  the  limits  of  the  district  for  which  they  _ 

shall  have  been  respectively  elected  or  appointed. 
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Tools  for  vM  of  Sec.  9.  Any  overseer  o£  highways  may,  if  he  shall  deem  it 
necessary,  procure  a  good  and  sufficient  scraper  and  plow,  or 
either  o£  them,  for  the  use  of  his  road  district,  and  pay  for  the 
same  out  of  the  highway  taxes  by  him  collected. 

fiSfolteTSST'  ^^^*  "'"^*  ^^  *^y  overseer  shall  be  employed  more  time,  in  exe- 
cuting the  several  duties  enjoined  on  him  in  this  chapter,  than 
shall  be  necessary  for  the  payment  of  his  highway  tax,  he  shall 
be  paid  for  the  excess  at  the  rate  of  one  dollar  per  day,  and  be 
allowed  to  retain  the  same  out  of  the  moneys  that  may  come  into 
^  his  hands  on  account  of  highway  taxes. 

il2?'?iJ'mJteri-      ^^'^'  ■'■■'■•  -"-^  ^^^^^  bo  lawful  for  any  overseer  of  highways,  or 

•u  for ropairi.  ^^^^  persoHS  iictiiig  uuJcr  his  direction,  to  enter  upon  any  lands 
adjoining  to  or  near  the  highway  in  his  district,  to  construct  such 
drains  or  ditches  as  may  be  necessary  for  the  improvement  or 
preservation  of  such  highway ;  and  any  such  overseer  or  other 
persons,  as  aforesaid,  may  enter  upon  any  lands  adjoining  to  or 
near  the  highway  in  his  district,  and  gather  or  dig  any  stones, 
gravel  or  sand,  and  cut  any  wood  or  trees,  and  take  away  the 
same  for  the  purpose  of  making  or  improving  such  highway ;  but 
any  overseer  or  other  person,  so  entering  upon  such  lands,  shall 
carefully  avoid  doing  any  unnecessary  injury  upon  the  same. 

SSl?*^l»id"  ^^^-  ^^'  ^^  ^^y  owner  or  occupant  of  lands,  so  entered  upon 
for  any  of  the  purposes  mentioned  in  the  preceding  section,  shall 
feel  himself  aggrieved,  he  may  apply  to  the  supervisors  of  the 
township,  who  shall  appoint  three  disinterested  electors  of  such 
township  to  appraise  the  damages  ;  and  such  electors,  being  first 
duly  sworn,  justly  and  impartially  to  appraise  the  damages  done 
upon  such  lands,  shall  proceed  to  estimate  the  same,  and  the 
damages,  if  any,  allowed  by  them  shall  be  certified  under  their 
hands,  and  the  same  shall  be  audited  by  the  township  board,  and 
paid  out  of  the  township  treasury.  Said  appraisers  shall  take  into 
consideration  the  advantage  as  well  as  the  damages  done  to  said 
land  by  reason  of  any  improvement  made  on  said  road  by  such 
material,  so  taken. 

o^«j2f' **  "*^*  Sec.  13.  Whenever  any  highway  shall  become  impassable,  by 
reason  of  any  casual  interruption  from  the  falling  of  timber,  the 
destruction  of  any  bridge,  or  the  washing  away  or  injury  of  any 
part  of  such  highway,  it  shall  be  the  duty  of  the  overseer  of  said 
highway  to  cause  such  highway  to  be  put  in  passable  repair  as 
soon  as  practicable. 

SmTOk,**'**'  S^''  ^^*  ^^  *°y  person,  for  the  purpose  of  putting  such  high- 
way in  repair,  shall  expend  in  labor,  material  or  money,  an  amount 
greater  than  he  is  assessed  to  pay  on  the  highwav  in  such  year^ 
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such  person  shall  bo  entitled  to  receive  from  the  overseer  ot  such 
district,  a  certificate  for  tho  amount  of  such  expenditure  above  his 
highway  tax,  which  shall  be  a  good  credit,  and  shall  be  allowed 
to  the  holder  thereof,  on  account  of  any  subsequent  highway  tax 
assessed  in  said  district. 

Sec.  15.  Tf  any  person  chosen  to  the  oflSce  of  overseer  of  high-  ST^SuST'^' 
ways  shall  refuse  to  serve,  or  it  his  oflBce  shall  become  vacant, 
the  supemsors  shall,  by  warrant  under  their  hands,  appoint  some 
other  person  in  his  stead ;  and  the  overseer  so  appointed  shall 
have  tho  same  duties  and  be  liable  to  the  same  penalties  as  over- 
seers chosen  at  township  meetings. 

Sec.  16.  The  supervisors  making  such  appointment  shall  cause  ^'*''^•''• 
such  warrant  to  be  forthwith  filed  in  the  office  of  the  township 
clerk,  and  such  clerk  shall  immediately  give  notice  to  the  person 
appointed. 

Sec.  17.  Every  overseer  of  highways  who  shall  refuse  or  neg-  fSS"'**'  ^ 
lect  to  perform  any  of  the  duties  required  of  him  by  law,  or 
which  maybe  lawfully  enjoined  upon  him  by  the  supervisors  of 
his  township  and  for  the  omission  of  which  a  penalty  is  not  here- 
inafter provided,  shall,  for  any  such  neglect  or  refusal,  forfeit 
the  sura  of  ten  dollars. 

Seo.  18.  It  shall  be  the  duty  of  the  supervisors  of  each  town-  mouE!   "  "*" 
ship,  whenever  any   overseer  of  highways  in  such  township  has 
refused  or  neglected  to  perform  any  of  the  duties  required  of  him 
by  law,  forthwith  to  prosecute  such  overseer  for  the  recovery  of 
such  penalty. 

0/  Pc7\SGns  liable  to  trork  on  Highirays^  and  making  •As- 
sessments therefor, 

Sej.  19.  The  supervisors  in  each  township  shall  meet,  within  mMu7i*£MM- 
eighteen  days  after  the  annual  township  meeting,  at  such  time  •^"*"***- 
and  place  in  the  township  as  they  may  agree  upon,  and  proceed 
then,  or  at  a  subsequent  meeting,  to  assess  the  highway  tax  in 
their  t  >wnship  for  the  ensuing  year ;  but  tho  supervisors  shall  not 
extend  the  time  for  assessing  such  highway  tax  beyond  the  second 
Mondiy  in  May,  in  any  year. 

Sec.  20.  Each  overseer  of  highways  shall,  within  sixteen  days  iii5>ietotai"»- 
after  his  election  or  appointment,  deliver  to  tho  township  clerk  a 
list,  subscribed  by  him,  of  the  names  of  all  the  inhabitants  of  his 
road  district,  who  are  lia])le  to  pay  taxes  on  the  highways  ;  and 
the  township  clerk  shall  deliver  all  such  lists  received  by  him  to 
the  supervisors.     If  the  overseer  shall  neglect  or  refuse  to  delim  j 
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«ta»'  such  list  to  the  township  clerk,  as  aforesaid,  the  supervisors  shall 
'-  have  power  to  issue  a  warrant,  under  their  hands,  directed  to  any 
constable  in  the  township,  requiring  him  forthwith  to  bring  sudi 
overseer  before  them,  to  show  cause  why  said  list  has  not  been 
filed  with  the  township  clerk,  according  to  law.  The  constable's 
fees  for  such  service  shall  be  paid  by  said  delinquent  overseer. 
T«x  liita.  Sbo.  21.  The  supervisors  in  each  township  shall  make  out 

separate  lists  of  the  names  of  all  persons  liable  to  pay  highway 
taxes  in  each  road  district  in  such  township,  which  list  shall  also 
contain  a  statement  of  all  the  taxable  personal  property,  and  a 
description  of  all  lots  or  parcels  of  land  within  each  such  district, 
with  the  value  of  each  lot  or  parcel  set  opposite  to  such  descrip- 
tion, as  the  same  shall  appear  on  the  assessment  roll,  and,  if  any 
such  lot  or  tract  was  not  separately  described  in  such  roll,  then  in 
proportion  to  the  valuation  which  shall  have  been  affixed  to  the 
whole  tract  of  which  such  lot  or  parcel  forms  a  part. 
SSTnlli  of^  to  ^®°  22*  ^^  making  an  assessment  of  highway  tax,  the  super- 
^MMu«4.  visors  shall  proceed  as  follows :  First,  Every  male  inhabitant  in 
each  road  district,  being  over  the  age  of  eighteen  years  and  under 
the  age  of  fifty  years,  excepting  persons  of  color,  paupers,  idiots 
and  lunatics,  shall  be  assessed  to  pay  a  poll  tax  of  four  dollars 
for  road  purposes:  Provided^  That  when  a  majority  of  the 
lands  in  the  district  are  not  subject  to  taxation,  the  poll  tax  may 
be  increased  at  the  discretion  of  the  board  of  township  supervi- 
sors to  such  an  extent  as  they  may  deem  expedient :  Second,  The 
residue  of  the  highway  tax,  to  an  amount  of  not  less  than  twenty 
no  more  than  thirty  mills  on  the  dollar,  shall  be  assessed  on  the 
valuation  of  the  real  and  personal  property  in  each  district : 
Third,  The  supervisors  shall  set  opposite  to  each  person  and  cor- 
poration and  to  each  description  of  taxable  property,  the  amount 
of  tax  charged  to  each  respectively. 
ToTOhiy^eiwk^  Sbc.  23.  The  township  clerk  -shall,  under  the  direction  of  the 
"•*••  Biipervisors,  make  duplicates  of  the  several  lists,  which  shall  be 

subscribed  by  them,  one  of  which  lists,  for  each  road  district, 
shall  be  filed  by  such  clerk  in  his  office,  and  the  other  shall  be 
delivered  to  the  overseers  of  highways  of  the  district  in  which  the 
highway  labor  therein  specified  is  assessed. 
Tm^wmmi  Sec.  24.  The  supervisors  shall  annex  to  each  such  tax  list  a 
»^*~^  warrant,  signed  by  them,  which  shall  be  in  substance,  in  the  fol- 

lowing form:    **  To  A.  B.,  overseers  of  road  district  number 

,  in  the  township  of :    You  are  hereby  required  to 

collect  from  the  several  persons  and  corporations  named  in  the 
annexed  tax  list  and  from  the  owners  of  the  real  estate  described 
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therein,  the  taxes  set  opposite  to  such  persons,  corporations  and 
property,  within  the  time  limited  by  law,  and -to  apply  the  taxes 
by  yon  collected,  and  make  due  returns  as  the  law  requires. 

Dated  the day  of ,  18 

**C- D ,) 

E F ,  >  Supervisors." 

G H ,  ) 

Of  the  DiUies  of  Overseers  in  regard  to  the  Collection  and 
Application  of  Highway  Taxes. 

Seo.  25.  Every  overseer  of  highways  shall  cause  at  least  two-  whtaMdiMM 
thirds  of  the  amount  of  highway  tax  assessed  in  his  district  to  be 
collected  and  expended  as  the  law  requires,  before  the  first  day 
of  July,  and  the  residue  by  the  first  day  of  November,  in  each 
year. 

Sec.  26.  It  shall  be  the  duty  of  every  overseer  of  highways  to  kouw^wwi. 
give  at  least  three  day's  notice  to  all  persons  residing  in  his  dis- 
trict, assessed  to  pay  taxes  therein,  either  personal  or  in  writing, 
left  at  their  usual  place  of  abode,  of  the  time  when  and  the  place 
where  they  may  appear  and  pay  their  highway  tax  in  labor,  and 
with  what  implements. 

Sec.  27.  All  persons,  assessed  to  pay  highway  taxes  in  such  8»'**»*«*«»» 
district,  may  appear  at  such  times  and  places  therein  in  person, 
or  by  a  substitute  or  substitutes,  and  with  such  team  and  imple- 
ments as  the  overseer,  in  the  notice  mentioned  in  the  preceding 
sectiop,  may  direct :  Provided,  That  no  substitute  will  be 
allowed  unless  he  lives  in  the  family  of  the  principal  or  is  his 
tenant  upon  some  land  within  the  district  or  adjacent  district. 

Sec.  28.  Every  overseers  of  highways  may  require  of  all  per-  "YSSSSttST 
sons  offering  to  pay  their  highway  taxes  in  labor,  to  fui*nish  a 
spade,  shovel,  axe  or  hoe ;  and  any  person  offiering  to  pay  such 
tax  in  labor  and  who  is  the  owner  of  a  team,  plow,  wagon  or  cart, 
or  other  implements  useful  for  working  the  highways,  may  be  re- 
quired by  such  overseer  to  furnish  such  team,  plow,  wagon  or 
oart,  or  other  implement,  if  the  assessment  of  such  person  on  such 
highway  be  not  less  than  ten  dollars. 

Sec.  29.  Every  person,  intending  to  pay  any  highway  tax  ^^J^'l^^ 
assessed  against  him,  or  any  part  thereof,  in  labor,  and  who  shall,  ''^^^• 
upon  the  notice  required  to  be  given  by  the  overseer,  appear  and 
work,  agreeably  to  the  direction  of  such  overseeer,  shall  be 
credited  on  his  tax  four  dollars  for  every  day  he  shall  actually 
work  eight  hours  on  such  highway,  and  four  dollars  a  day  for 
every  cart,  wagon,  plow,  scraper,  yoke  of  oxen  or  span  of  horses 
he  shall  furnish  according  to  the  requirements  of  said  overseer.^ 
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wiienp»yftMein  Skc.  30.  If  any  persoD,  assessed  to  pay  a  highway  tax,  shall 
neglect  to  appeal'  and  work  on  the  highway  at  the  time  and  place 
specified  in  the  notice  required  to  be  given  by  the  overseer,  unless 
satisfactory  cause  shall  appear  to  such  overseer  for  such  neglect, 
such  person  shall  not  thereafter  be  entitled  to  pay  his  highway 
tax  assessed  for  that  year,  or  any  part  thereof,  in  labor. 

Sec.  31.  It  shall  be  the  duty  of  the  overseer  of  highways, 
whenever  any  person  shall  have  become  liable  to  pay  the  highway 
tax  assessed  against  him  in  money,  as  prescribed  in  the  preceding 
section,  to  collect  such  tax,  and,  for  that  purpose,  such  overseer 
shall  call  at  least  once  on  the  person  taxed,  or  at  the  place  of  his 
residence,  if  in  such  district  or  the  township  in  which  such  over- 
seer has  been  chosen,  and  demand  payment  of  the  taxes  charged 
to  such  person. 

Miiot^juir.  gB(.^  32.  In  case  such  pei^son  shall  refuse  or  neglect  to  pay  the 
tax  charged  against  him,  such  overseer  shall  levy  the  same  by 
disti'css  and  sale  of  the  goods  and  chattels  of  the  person  who 
ought  to  pay  the  same. 

BaiMferUzM.  Sec.  33.  Such  oversccr  shall  give  public  notice  of  the  time  and 
place  of  sale  and  of  the  property  to  be  sold,  at  least  six  days 
previous  to  the  time  of  sale,  by  advertisement  to  be  posted  up  in 
at  least  three  public  places  in  the  district  or  township  where  such 
sale  shall  bo  made  ;  the  sale  to  be  by  public  auction. 

Hrpiif.  Sec.  34.  If  the  property  levied  upon  shall  be  sold  for  more 

than  the  amount  of  tax  and  costs,  the  surplus  shall  be  returned  to 
the  person  from  whom  the  property  was  taken. 

f«MforM>u«eUaB  Sec.  35.  Evcry  overseer  shall  be  entitled  to  retain  five  per 
cent,  for  his  fees  out  of  all  moneys  collected  by  him  on  his  war- 
rant, and  in  case  of  a  levy  and  sale  by  him  of  goods  and  chattels 
for  the  payment  of  any  tax,  he  shall  be  entitled  to  collect  and 
receive  for  the  same  such  fees  as  constables  are  authorized  to  re- 
ceive for  levying  upon  and  selling  goods  under  execution. 

omtau*  may  *  Seo.  36.  It  shall  be  lawful  for  any  overseer  of  highways,  for 
for  the  purpose  of  collecting  any  unpaid  highway  taxes  on  his  tax 
list  against  any  person  or  persons  who  shall  have  become  liable  to 
pay  the  same  in  money,  to  place  such  tax  list  in  the  hands  of  any 
constable  of  the  same  township  in  which  such  overseer  shall  have 
been  elected,  and  such  constable  shall  possess  the  same  powers  in 
the  collection  of  such  tax  and  be  entitled  to  receive  the  like  com- 
pensation as  overseers  of  highways  in  like  cases. 

uiSwM*ubii'ti  ^^^'  ^^'  Whenever  any  overseer  of  highways  shall  place  his 
tax  list  in  the  hands  of  a  constable  for  collection,  as  provided  in 
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the  >rceoding  section,  ho  shall  designate  the  persons  named  there- 
in, ' !  om  whom  taxes  are  due  in  money,  and  he  shall  indorse,  over 
his  signature,  on  such  tax  list,  in  substance,  as  follows:  '^I 
hei  "V  authorize  A,  B.  (naming  the  constable,)  to  collect  the 

un]'  lid  taxes  due  in  money  on  the  within  tax  list.     Dated , 

18     .  C D ,  Overseer." 

f  i:o.  38.  Every  constable  who  shall  receive  any  such  tax  list  gjtjo'Mwt^ 
to  ^  i  collected,  shall,  to  the  best  of  his  ability,  collect  the  sums 
duo  in  money  on  such  tax  list  from  the  persons  who  ought  to  pay 
the  same,  and  shall,  within  thirty  days  from  the  date  of  such 
inci  isement  on  said  tax  list,  return  to  the  said  overseer  his  doing 
the:  un,  and  pay  over  all  mouoys  so  collected  to  such  overseer  ;  - 
and  iny  overseer,  if  he  shall  deem  it  necessary,  may  once  reissue 
sue!,  warrant  and  tax  list,  in  the  manner  specified  in  the  preceding 
sec  .on,  and,  when  so  re-issued,  the  constable  shall  proceed  there- 
on   s  herein  above  provided. 

b- :o.  39.  Moneys  collected  or  received  by  any  overseer  of  {^®^jj,®^\.'*g^^ 
hig:  ways  on  account  of  highway  taxes  in  his  district,  shall  be  "p**^*^* 
fai.  :  fully  applied  and  expended  by  such  overseer  in  the  procuring 
of  j  .')or  and  in  the  purchase  of  implements  and  materials,  as,  in 
the  >pinion  of  the  overseer,  will  most  benefit  the  highways  and 
bri  \^es  in  his  district.  All  implements  purchased  by  the  over- 
sec  shall  be  carefully  preserved  by  him  and  his  successors,  and 
fihi '  I  be  used  only  upon  the  roads  and  highways  and  for  no  other 
pui  jose  ;  and  any  person  who  shall  use  such  implements  for  any 
oth.r  purpose,  shall  forfeit  and  pay  the  sum  of  ten  dollars  for 
eac  \  ofi'ense,  one  half  for  the  use  of  the  road  district  to  which  the 
im;  icmeuts  belong,  and  the  other  half  to  be  paid  to  the  person 
wh  •  shall  sue  for  the  same,  to  be  sued  for  in  ■  the  name  of  the 
tow  iship,  before  some  justice  of  the  peace. 

ri20.  40.  Every  overseer  of  highways  shall,  on  or  before  the  lumrn  ofunpud 
fir^  Monday  in  November  in  each  year,  make  out  and  deliver  to 
the  township  clerk  of  his  township  a  statement,  in  writing,  cen- 
tal ing  a  description  of  all  the  real  estate  taxed  in  his  tax  list, 
up  I  which  the  taxes  remain  unpaid,  together  with  the  amount 
of  ax  assessed  to  each  such  description  of  land,  and  the  names 
of  he  owners  thereof,  if  known;  and  he  shall  make  and  sub- 
scr^.e  an  affidavit  thereon,  before  some  justice  of  the  peace  or 
otl.  T  person  authorized  to  administer  oatlis,  that  the  taxes  men- 
tic  ed  in  such  statement  remain  unpaid.  If  the  said  overseer 
sh;.l  neglect  or  refuse  to  make  out  and  deliver  to  the  township 
clc  k  such  statement  as  aforesaid,  the  supervisors  or  a  ma 
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otctmot  ma.Tb«  of  them  shall,  upon  the  application  of  the  township  clerk,  issue  a 

eompelled  to  make  •  j      r  is.  r  f 

wturn.hpw.  Warrant,  under  their  hands,  to  any  constable  of  the  township, 
comraanding  him  forthwith  to  bring  such  overseer  before  them  to 
show  cause  why  such  statement  has  not  been  made  as  the  law  re- 
quires. The  constable's  fees  for  such  service  shall  be  paid  by 
such  delinquent  overseer. 

Dotjof  lowmhip  Sec.  41.  The  township  clerk  shall,  in  making  out  the  duplicate 
assessment  roll  of  the  township  next  thereafter,  enter  such  unpaid 
taxes  therein,  opposite  to  the  description  of  the  land  upon  which 
the  taxes  so  remain  unpaid ;  and  such  taxes  shall  be  collected  in 
the  same  manner  as  township  taxes  are  collected,  and  when  so 
\  collected,  shall  be  paid  over,  as  hereinafter  provided,  for  the  use 
of  the  district  in  which  they  were  originally  assessed. 

Dj^^towaship  Sec.  42.  It  shall  be  the  duty  of  each  township  treasurer,  be- 
tween the  fifteenth  and  thirtieth  days  of  April,  in  each  year,  to 
notify  the  overseer  of  highways  of  every  road  district  in  his 
township,  which  may  be  entitled  to  any  moneys  in  the  township 
treasury,  accruing  from  returned  highway  taxes  in  such  district, 
or  from  any  balance  received  from  a  former  overseer ;  and  the 
said  treasurer  shall  pay  to  the  order  of  the  overseer  of  each  such 
road  district,  all  moneys  in  his  hands  belonging  to  such  district, 
for  the  construction  and  improvement  of  roads  and  bridges 
therein. 

iSiiJf 'i^tJUer.  Sec.  43.  Every  overseer  of  highways  shall,  on  or  before  the 
third  Monday  m  March,  in  each  year,  render  to  the  supervisors 
of  the  township  an  account  in  writing,  verified  by  his  afiSdavit 
subscribed  thereon,  before  some  person  authorized  to  administer 
oaths,  containing:  First,  The  names  [of]  all  persons  assessed  to 
pay  a  highway  tax  in  his  district :  Second,  The  amount  of  tax 
collected  from  each  such  person,  and  from  other  sources,  distin- 
guishing the  taxes  which  have  been  paid  in  labor,  from  those 
which  have  been  paid  in  money :  Third,  The  amount  of  moneys 
received  from  the  township  treasurer,  on  account  of  returned  taxes 
on  real  estate,  or  paid  into  the  township  treasury  by  a  former 
overseer  in  such  district:  Fourth,  The  manner  in  which  all 
taxes,  collected  and  received  by  him,  have  been  disbursed,  and 
the  particular  items  of  such  disbursement :  Fifth,  A  statement 
of  the  highway  taxes  assessed  upon  real  estate  in  his  district, 
which  remain  unpaid. 

STtowutiJJtAM!      Sec.  44.  If,  upon  rendering  such  account,  any  moneys  shall 
*^'  remain  unexpended  in  the  hands  of  such  overseer,  he  shall  imme- 

diately pay  over  the  same  to  the  township  trcasig^r.QQQQ[^ 
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tr«M- 
whca. 


Sec.  45.  If  any  overseer  shall  neglect  or  refuse  to  pay  over  Townahip  i 
any  money  remaining  unexpended  in  his  hands,  as  required  in 
the  preceding  section,  it  shall  be  the  duty  of  the  township  treas- 
urer, forthwith,  to  sue  for  the  same,  in  the  name  of  his  ofiS'ce,  in 
an  action  for  money  had  and  received  to  the  use  of  such  treas- 
urer, which  money,  when  collected,  shall  be  applied  as  provided 
in  the  forty-sixth  section. 

Of  laying  attt,  altering  and  discontinuing  Highways. 

Sec,  46.  Whenever  any  six  or  more  freeholders,  residing  in  [iSLg\!uhwIji" 
any  township,  shall  wish  to  have  a  highway  laid  out,  altered  or 
discontinued  in  such  township,  they  may  make  application,  in 
writing,  to  the  supervisors  of  the  township  in  which  they  reside, 
for  that  purpose,  and  the  said  supervisors  shall  proceed  to  lay 
out,  alter  or  discontinue  such  highway,  if,  in  their  opinion,  tha^ 
public  good  will  thereby  be  promoted. 

Sec.  47.  No  public  or  private  road  shall  be  laid  out  through  SS?lJ{*br^ 
any  orchard  or  garden,  without  the  consent  of  the  owner  thereof,  ** 
if  such  orchard  has  been  set  out  two  years  or  more,  or  if  such 
garden  has  been  cultivated  as  such,  for  two  years  or  more ;  nor 
shall  any  such  road  be  laid  out  through  any  buildings,  or  any  fix- 
tures or  erectures  for  the  purpose  of  trade  or  manufactures,  or 
any  yards  or  inclosures  necessary  to  the  use  and  enjoyment 
thereof,  without  the  consent  of  the  owner. 

Sec.  48.  Whenever  any  highway  shall  be  laid  out  through  any  D»"f«- 
inclosed,  improved  or  cultivated  lands,  without  the  consent  of  the 
owner  thereof,  the  damage,  if  any,  sustained  by  such  owner,  in 
the  opening  of  such  highway,  shall  be  appraised  and  awarded  as 
hereinafter  provided. 

Sec.  49.  Upon  application  made  to  the  supervisors  for  laying  DUoontiMinf  %t 
out,  altering  or  discontinuing  any  highway,  they  shall  make  out  ««»<»ia«««'  * 
a  notice  and  fix  therein  a  time  and  place  at  which  they  will  meet 
and  decide  upon  such  application ;  and  the  applicant  shall,  at 
least  five  days  previous  to  such  time,  cause  such  notice  to  It© 
given  to  all  the  occupants  of  the  lands  through  which  such  high- 
way may  pass,  which  notice  shall  be  served  personally,  or  by 
copy  left  with  or  at  the  usual  place  of  abode  of  each  occupant 
of  such  lands ;  and  such  notice  shall  also  be  posted  up  in  three 
public  places  in  said  township,  at  least  ten  days  before  the  time 
of  such  meeting  of  the  supervisors.  Every  such  notice  shall  spe- 
cify, as  near  as  practicable,  the  highway  proposed  to  be  laid  out, 
altered  or  discontinued,  and  the  several  tracts  of  lands  through 
which  the  same  may  pass. 
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Duty  of  mpcTTi-  Sec.  50.  The  supervisors,  upon  being  satisfied  that  the  not -es, 
required  in  the  preceding  section,  have  been  duly  given,  prO'  i  of 
which  may  be  shown,  by  affidavit  or  otherwise,  as  they  mn  v  re- 
quire, shall  proceed  to  examine,  personally,  such  highway.  i.nd 
shall  hear  any  reasons  that  may  be  offered  for  or  against  1:» ;  ng 
out,  altering  or  discontinuing  the  same,  and  shall  decide  .  non 
the  application  as  they  shall  deem  proper. 

swrej.  gg^^  5;|[^  Whenever  the  supervisors  shall  lay  out,  alter  oi    lis- 

continue  any  highway,  they  shall  cause  an  accurate  survey  t"  re- 
of  to  be  made  when  necessary,  and  they  shall  make  out  a  -.es- 
cription  of  the  highway  so  laid  out,  altered  or  discontinued  md 
incorporate  tho  same  in  an  order,  to  be  signed  by  them,  and  -  lall 
cause  order  to  be  filed  and  recorded  in  the  oflSce  of  the  tow-  liip 
clerk,  who  shall  note  the  time  of  recording  the  same  1.:  the 
record. 

2f"d"b  '^•gm-       ^^^'  *^^-  Upon  the  laying  out  or  altering  of  any  highw;. . ,  if 
""'•  damages  shall  be  claimed  therefor  by  any  owner  through  v  :jse 

land  the  same  shall  be  laid,  the  amount  of  such  damages  m  .  be 
determined  by  agreement  between  the  supervisors  and  such  o .  er. 
Every  such  agreement  shall  be  reduced  to  writing  and  sign-  by 
sucli  owner  and  the  supervisors,  and  filed  in  the  township  cl  ■  k's 
office  ;  and  every  such  agreement,  and  every  release  of  dai.  .^es 
given,  shall  forever  preclude  such  owner  from  all  further  ■•  lim 
for  damages. 
When  nt>i  agreed,      Seo.  53.  If  auv  owner  of  lands,  throuo;h  which  a  hi;    vay 

••/oalljurj.  "  ?  o  iz  y 

shall  be  laid  out  or  altered  by  the  supervisors,  shall  not  be  :  :is- 
fied  with  the  sum  offered  for  damages  by  such  supervisors.  ,  if 
.  no  sum  be  offered,  he  may,  within  thirty  days  thereafter,  ply 
to  the  justice  of  the  peace  of  the  same  or  an  adjoining  town  .ip, 
for  a  jury  to  assess  and  appraise  such  damages,  which  appli.'  lon 
shall  be  in  writing,  describing  tho  premises  ;  and  any  num  -  •  of 
persons  claiming  damages  on  account  of  such  highway,  muj  join 
in  such  application  ;  the  supervisors  of  such  township  shall  .  ave 
at  least  six  days'  notice  of  the  time  and  place  of  such  meci  g. 
perMBi  •pp^v'.nj  Seo.  54.  Any  person  applying  for  a  jury,  as  mentioned  i  i  the 
precedmg  section,  shall,  by  himself  or  agent,  execute  to  tr.<  su- 
pervisors of  the  township,  and  file  with  the  justice  a  bona  v.ith 
one  or  more  sm-eties,  to  be  approved  by  such  justice,  conJi..  acd 
to  pay  all  costs  ari.nng  from  such  appeal  and  appraiscniv .  r,  of 
damages:  Prorz^r^/,  Such  jury  shall  not  award  a  larger  a:».  imt 
of  damages  than  were  offered  by  the  supervisors  of  the  town  ip  ; 
or,  in  case  the  supervisors  ^hall  not  have  made  any  offer  of  .  un- 
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ages,  tLen  conditioned  to  pay  all  such  costs^  if  the  jarj  shall  not 
award  any  damages. 

Sec.  55.  Upon  the  filing  of  such  bond,  the  justice  shall  issue  Jnrjof  ATt  ■«». 
a  precept  to  some  constable  of  an  adjoining  township,  neither 
interested  nor  of  kin  to  any  person  through  whose  land  such  road 
is  laid,  directing  him  to  summon  five  disinterested  freeholders  of 
his  township,  not  of  kin  to  the  owner  or  occupant  of  such  land, 
to  meet  at  a  time  and  place  to  be  specified  in  such  precept,  to 
appraise  the  damages  Fustained  by  the  laying  out  or  altering  of 
Euch  highway. 

Sec.  56.  At  the  time  and  place  appointed  for  the  appearing  Jw7pw««e«i»|t. 
of  such  a  jury,  they  shall  be  sworn  by  the  justice,  justly  and  im- 
partially to  make  such  appraisal,  and  shall  proceed  to  view  such 
highway,  and  hear  the  statements  and  proofs  of  the  parties,  if 
they  deem  necessary ;  and  they  shall  make  return  of  their  ap- 
praisal to  the  justice,  which  shall  be  certified  by  such  justice,  and 
filed  with  the  township  clerk  ;  and,  if  the  amount  of  the  appraisal 
by  such  jury  shall  exceed  the  amount  ofiered  by  the  supervisors, 
or  in  case  no  sum  shall  have  been  offered  by  the  supervisors,  then, 
if  the  jury  award  any  damages,  the  costs  and  expenses  shall  be 
paid  by  the  township ;  but,  if  the  jury  shall  not  award  any  dam-  c©***. 
ages,  or  more  than  was  ofiered,  the  costs  and  expenses  shall  be 
paid  by  the  applicant. 

Sec.  57.  Each  person,  duly  summoned,  who  shall  attend  as  a  J«rorf'if««. 
juror,  shall  be  allowed  six  cents  a  mile  for  each  mile  necessarily 
traveled  from  his  place  of  abode  to  the  place  of  meeting,  and 
fifty  cents  for  his  services  on  such  jury,  and  the  justice  shall  be 
entitled  to  one  dollar  for  his  fees. 

Sec.  58.  All  damages  consequent  upon  laying  out  or  altering  Dam»RMto^ 
any  highway,  as  finally  settled  upon,  pursuant  to  the  provisions 
of  this  chapter,  and  all  lawful  charges  against  a  township  for  the 
services  jof  any  jury  in  the  assessment  of  damages,  or  for  the 
fees  of  any  justice  or  constable  provided  for  in  this  chapter,  or 
for  the  services  of  any  commissioners  appointed  in  the  manner 
herein  provided,  shall  be  laid  before  the  township  board  to  be 
audited,  and  the  amount  allowed  shall  be  levied  and  collected  in 
the  same  manner  as  other  township  charges. 

Sec.  59;  Whenever  it  shall  be  deemed  necessary  to  lay  out  a  gJfJJJJJJJ 
highway  upon  the  line  between  two  townships,  such  highway  shall 
be  laid  by  the  supervisors  of  each  of  said  townships,  either  upon 
said  line  or  as  near  thereto  as  the  situation  of  the  ground  will 
admit ;  and  they  may  vary  the  same  either  to  the  one  side  or  the 
other  of  such  line,  as  they  may  deem  necessary.  r^         i  — 
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wfttftOAftiiat        Sec.  60.  The  supervisors  of  each  adjoining  township,  upon 
WTwupf.         laying  out  a  highway  upon  the  line  between  such  townships,  shall 
determine  what  part  of  such  highway  shall  be  made  and  kept  in 
repair  by  each  township,  and  what  ehare  of  the  damages,  if  any, 
shall  be  paid  by  each. 
JflSi"*b?*t        ^^^'  ^^®  supervisors  of  each  such  adjoining  township 

vroM«2;'  gjjall  proceed,  in  all  things,  as  is  required  of  the  supervisors  of 

one  township  in  laying  out  highways  in  such  township,  and  their 
proceedings,  or  a  duplicate  thereof,  shall  be  returned  to  the  town- 
ship clerk  of  each  township,  and  their  order,  including  the  sur- 
vey, shall  be  recorded  in  each  township  clerk's  ofiice,  and  each 
township  shall  have  all  the  rights,  and  be  subject  to  all  the  lia- 
bilities, in  relation  to  the  part  of  such  highway  to  be  made  or 
repaired  by  such  township,  as  if  the  same  were  wholly  located  in 
such  township. 
priTfttomdi»  *  Sec.  62.  Whenever  application  shall  be  made  by  any  free- 
Jjjj}5-*j»p-  holder,  whose  residence  is  excluded  from  the  highway,  to  the  su- 
pervisors of  the  township  to  lay  out  a  private  road,  the  supervi- 
sors may  lay  out  such  road,  and  the  damages  thereof,  to  any 
owner  of  the  lands  through  which  such  road  may  be  laid,  shall, 
in  like  manner,  be  ascertained  and  determined ;  and,  in  case  of 
appeal,  the  like  proceedings  shall  be  had  thereon,  as  is  provided 
in  this  chapter  for  the  laying  out  and  altering  of  public  high- 
ways, except  that  the  applicant  for  such  private  road  shall,  in  all 
cases,  pay  the  damages  and  costs  arising  from  the  laying  out  of 
such  road. 
Ftjrajj  »«i  f«r  Sec.  63.  Evcij  such  private  road,  when  so  laid  out,  shall  bo 
•***■   '  for  the  use  of  such  applicant,  his  heirs  and  assigns,  but  not  to 

be  converted  to  any  other  purpose  than  that  of  a  road,  nor  shall 
the  occupant  or  owner  of  the  land  through  which  such  road  shall 
be  laid  out,  be  permitted  to  use  the  same  as  a  road,  unless  he 
shall  have  signified  his  intention  of  so  making  use  of  the  same, 
to  the  supervisorsjor  the  jury,  who  ascertained  the  damages  sus- 
'tained  by  laying  out  such  road,  and  before  such  damages  were  so 
ascertained. 

Sec.  64.  Whenever  any  person  or  persons  shall  apply  for  and 
obtain,  according  to  law,  a  private  road  or  cartway  from  his  or 
her  dwelling  to  any  public  road,  and  through  the  lands  of  others, 
the  person  or  peraons  for  whose  benefit  and  at  whose  request  sudi 
private  road  or  cartway  was  granted,  shall  immediately,  upon  the 
opening  thereof,  make  and  keep  in  good  repair  all  fences  re- 
quired by  the  opening  of  such  road. 
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Sec.  65.  All  applicatioDS,  certificates  and  other  papers  relat-  fl/JaVfiJtSwi" 
ing  to  the  laying  out,  altering  or  discontinuing  any  public  or  '^•'^* 
private  road,  shall  be  filed  in  the  office  of  the  township  clerk  as 
soon  as  the  supervisors  shall  have  decided  thereon. 

Sec.  66.  All  public  roads  to  be  laid  out  by  the  supervisors  of  width  of  t<«di. 
the  township,  shall  not  be  less  than  four  rods  wide,  nor  shall  any 
private  road  be  laid  more  than  three  rods  wide. 

Sec.  67.  No  supervisor  shall  act  as  commissioner  of  highways  wh«  jroperviior 
in  laying  out,  altering  or  discontinuing  any  public  or  private 
road,  in  which  he  may  be  personally  interested. 

Sec.  68.  The  supervisors  of  the  several  townships  are,  by  vir-  JSl,^"**^****' 
tue  of  their  offices,  authorized  to  administer  any  oaths  required 
by  the  provisions  of  this  chapter.*^ 

Sbc.  69.  Any  person  who  shall  consider  himself  aggrieved  by  app«*i. 
any  determination  of  the  supervisors  of  any  township,  either  in 
laying  out,  altering  or  discontinuing,  or  in  refusing  to  lay  out, 
alter  or  discontinue  any  highway,  may,  within  thirty  days  after 
such  determination,  appeal  therefrom,  and  apply  to  a  justice  of 
the  peace  of  the  township,  for  the  appointment  of  commissioners 
to  whom  an  appeal  from  such  determination  of  the  supervisors  ; 
may  be  taken. 

Sec.  70.  Every  application  for  an  appeal  from  the  determi-  t^^jj^S^l*!!. 
nation  of  the  supervisors  shall  be  made  in  writing  to  such  jus-  ***' 
tice  of  the  peace,  and  shall  briefly  state  the  grounds  upon  which 
it  is  made,  and  whether  it  is  brought  to  reverse  entirely  the 
determination  of  the  supervisors,  or  only  to  reverse  a  part  there- 
of, and  in  the  latter  case  it  shall  state  what  part. 

Sec.  71.  Upon  the  filing  of  such  application,  and  a  bond  exe-  Boiidonftpp«»i. 
Guted  to  the  supervisors  of  the  township,  with  sufficient  suri* 
ties,  to  be  approved  by  the  justice,  conditioned  to  pay  all  costs 
arising  from  such  appeal :  Provided,  The  determination  of  the 
supervisors,  in  laying  out,  altering  or  discontinuing,  or  refusing 
to  lay  out,  alter  or  discontinue  such  highway,  as  the  case  may 
be,  shall  not  be  reversed,  such  lustice  shall  issue  a  notice,  speci-  Noti««  t*  tvpor^ 
tying  therein  a  time  and  place  for  the  appointment  of  commission-  5j;J^f  co««ii- 
ers,  which  notice  shall  be  served  on  one  or  more  of  the  supervi- 
sors, at  least  six  days  before  such  time,  and,  at  the  time  and 
place  so  appointed,  the  justice  shall  make  a  list  of  eighteen  dis- 
interested freeholders  of  the  county ;  each  party  may  object  to 
.  six  on  -such  list,  and  in  case  none  of  the  supervisors  shall  be  pres- 
-  ent,  the  justice  shall  strike  off  the  names  for  the  supervisors,  and 
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out  of  the  number  not  struck  ofT,  the  justice  shall,  hy  lot,  select 
three  for  such  conimi.<.*i oners. 

ii?Jionc«!  *'*'*"  Sec.  72.  The  justice  shull  then  aimex  to  the  application  a 
warrant,  under  his  haiul,  appointing  a  time  and  place  for  the 
meeting  of  such  counnif^sioncrs,  and  isMie  the  fi:ime  to  the  persona 
80  appointed,  dircetinf^  them  to  view  nnd  examine  the  highway 
described  in  the  application,  and  the  determination  of  the  super- 
visors in  laying  out,  altering  or  discontinuing,  or  in  refusing  to 
lay  out,  alter  or  discontinue  the  pame,  as  the  case  may  be,  and  to 
make  return  of  their  ueei.sion  thereon  to  him,  within  twenty  days 
after  the  date  of  the  warrant :  and,  l.cfore  proceeding  to  make 
such  view  and  examination,  they  shall  be  duly  sworn  justly  and 
impartially  to  discharge  their  duties  as  such  commissioners. 

Decision  In  writ-  Sec.  73.  Tho  dccision  of  such  commissioners  shall  be  reduced 
to  WTiting,  and  signed  by  them  and  filed  with  the  township  clerk, 
and  if  the  dctprmination  of  the  supervisors  shall  be  affirmed  by 

c'oft*.  hotr  paid,  the  commissioners,  the  party  appealing  shall  pay  the  expense 
of  the  proceedings  had  in  the  matter ;  but,  if  such  determination 
shall  be  reversed,  then  the  expense  shall  be  a  charge  against  the 
township.  Each  of  such  commissioners  shall  be  entitled  to  one 
dollar  a  day  for  their  services,  and  the  justice  shall  be  entitled  to 
one  dollar  for  his  fees. 

JjJi!'*** "'  ^**^'  Sec.  74.  When  an  appeal  shall  have  been  made  from  the  de- 
termination of  the  supervisors,  for  refusnig  to  lay  out,  alter  or 
discontinue  a  higliway,  and  such  determination  shall  be  reversed 
by  the  commissioners,  the  supervisors  shall  proceed  to  lay  out, 
alter  or  discontinue  such  highv.ay,  in  the  same  manner,  and  the 
proceedings  thereon  shall  bo  the  same,  as  if  they  had  originally 
determined  to  lay  out,  alter  or  discontiiiue  such  highway. 

JJiiSfromrpro-  Seo.  75.  Whcnevcr  the  super\^isors  shall  have  laid  out  or 
altered  any  public  highway,  through  any  inclosed,  cultivated  or 
improved  lands,  and  their  determination  shall  not  have  been  ap- 
pealed from,  they  shall  give  ^the  owner  or  occupant  of  such  lands 
notice,  in  writing,  to  remove  his  fences  within  such  time  as  they 
shall  deem  reasonable,  not  less  than  thirty  days  after  giving  such 
notice ;  but  no  person  shall  be  required  to  remove  such  fence 
between  the  first  day  of  April  and  the  first  day  of  November  in 
any  year  ;  and,  if  such  owner  or  occupant  shall  not  remove  his 
fences  within  the  time  required  in  such  notice,  the  supervisors 
shall  cause  such  fences  to  be  removed,  and  shall  direct  such  road 
to  be  opened ;  but,  if  the  determination  of  the  supervisors  shall 
liave  been  appealed  from,  then  such  notice  shall  be  given  after 
the  final  decision  of  such  appeal. 
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ceMe  to  be 
considered  Ugb- 


Seo.  76.  Every  public  highway  already  laid  out,  no  part  of  ^Jjj 
which  shall  have  been  opened  and  worked  within  four  years  from  "'*'* 
the  time  of  its  being  so  laid  out,  and  every  such  highway  here- 
after to  be  laid  out,  no  part  of  which  shall  be  opened  and  worked 
within  the  like  period,  shall  cease  to  be  considered  as  a  pub- 
lic highway ;  and  all  public  highways  now  in  use,  heretofore  laid 
out  and  established  pursuant  to  law,  and  all  roads  not  recorded, 
which  have  been  used  as  public  highways  twenty  years  or  more, 
and  all  roads  not  recorded,  which  shall  hereafter  be  used  ten  years 
or  more,  shall  be  deemed  public  highways. 

Sec.  77.  When  any  highway  shall  be  discontinued,  the  same  when  diiMBtin- 
shall  belong   to  the  owner    or  owners  of  the  adjoining  lands;  toovacr. 
if  it  shall  be  located  between  the  lands  of  two  or  more  different 
owners,  it  shall  be  annexed  to  the  lots  to  which  it  originally  be- 
longed, if  that  can  be  ascertained ;  if  not,  it  shall  be  equally 
divided  between  the  owners  oE  the  lands  on  each  side  thereof. 

Sec.  78.  If  any  discontinued  highway  shall  be  set  to  a  tract  of  *;"i^*'dVBS*M 
land,  through  which  a  new  highway  shall  be  laid  out,  the  same 
may  be  taken  into  consideration  in  estimating  the  damages  sus- 
tained by  any  person  owning  or  intercGtcd  in  lands,  by  reason  of 
laying  out  or  altering  any  highway ;  the  benefits  which  such  per- 
son may  receive  thereby  shall  be  taken  into  consideration. 

Sec.  79.  All  United  States  and  Territorial  roads,  and  all  State  Roads  i<»  be  work- 
roads  which  shall  hereafter  be  laid  out,  shall  be  opened  and 
worked  the  same  as  other  highways ;  and  whenever  any  such 
Territorial  or  State  ro»id  shall  be  laid  out  through  inclosed,  im- 
proved or  cultivated  lands,  without  the  consent  of  tlie  owner,  the 
damages  claimed  therefor  may  be  determined  by  agreement  be- 
tween the  commis.sioners  authorized  to  lay  out  such  road,  and  the 
owner ;  or  the  same  proceedings  may  be  had  for  the  appraisal 
and  collection  of  damages  therefor,  as  if  such  road  were  laid  out 
under  the  provisions  of  this  chapter,  provided  application  for  a 
jury  to  appraise  such  damages  shall  be  made  within  thirty  days 
after  the  return  of  the  commissioners  establishing  such  road, 
shall  have  been  filed  in  the  office  of  the  clerk  of  the  board  of  super- 
visors of  the  county  where  such  damages  are  claimed. 

Sec.  80.  The  supervisors  of  each  township  through  which  any  Terriiorw  ro«di 
United  States,  Territorial  or  State  road  shall  pass,  may  alter  the 
same  within  the  limits  of  their  township,  in  the  same  manner 
they  are  authorized  to  alter  other  highways,  but  they  shall  not 
discontinue  or  obstruct  any  such  road. 

Sec.  81.  Whenever  any  road,  specified  in  the  proceeding  sec*  AppuiiaWdHi. 
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tion,  shall  be  altered  as  therein  provided,  any  person  conceiring 
himself  aggrieved  by  such  alteration,  may  appeal  from  the  deci- 
sion of  sueh  supervisors,  within  thirty  days  thereafter,  to  the 
county  board  of  supervisors  of  the  same  county,  upon  filing  with 
the  township  clerk  of  the  proper  township,  a  bond,  executed  to 
the  supervisors  of  such  township,  with  sufficient  sureties,  to  be 
approved  by  such  clerk,  conditioned  to  pay  all  costs  arising  from 
fluch  appeal,  provided  the  determination  of  the  township  super- 
visors, in  altering  such  road,  shall  not  be  reversed ;  and  the  said 
board  shall  hear  and  determine  such  appeal ;  and,  if  the  determi- 
nation of  the  township  supervisors  shall  not  be  reversed,  the  ap- 
pellants shall  pay  such  costs  ;  but,  if  the  same  shall  be  reversed, 
then  the  township,  where  such  road  shall  be  so  altered,  shall  pay 
the  same. 

Of  Obstructions  to  HighicaySy  Encroachments  thereon  and 

Penalties. 

SSSt^nr*^  Sec.  82.  Whoever  shall  willfully  obstruct  any  highway,  or  fill 
up.  Or  place  any  obstruction  in  any  ditch  constructed  for  draining 
the  water  from  any  highway,  shall  forfeit  for  every  such  ofiense, 
a  sum  not  exceeding  twenty-five  dollars;  and  the  overseer  of  the 
proper  district  shall  cause  such  obstruction  immediately  to  be 
removed. 

froMhmeita?"  Sbc.  83.  In  cvcry  case  where  a  highway  shall  have  been  laid 
out  and  opened,  and  the  same  has  been  or  shall  be  encroached 
upon  by  any  fence,  building  or  other  fixture,  the  supervisors  shall 
make  an  order,  under  their  hands,  requiring  the  occupant  of  the 
land  through  or  by  which  such  highway  runs,  and  to  which  such 
fence,  building  or  other  fixture  shall  be  appurtenant,  to  remove 
the  same  beyond  the  limits  of  such  highway,  within  thirty  days, 
jind  they  shall  cause  a  copy  of  such  order  to  be  served  upon  such 
occupant ;  and  every  such  order  shall  specify  the  width  of  the 
road,  the^extent  of  the  encroachment,  and  the  place  or  places  in 
which  the  same  may  be,  with  reasonable  certainty. 

30  dlj^^JSity!  Sec.  84.  If  the  fence,  building  or  other  fixture  causing  such 
encroachment,  shall  not  be  removed  within  thirty  days  after  the 
service  of  a  copy  of  such  order,  such  occupant  shall  forfeit  the 
sum  of  fif Ly  cents  for  every  day  after  the  expiration  of  that  time, 
during  which  such  encroachment  shall  continue. 

lInfed-"wSid-  Sec.  85.  If  the  occupant,  upon  whom  a  copy  of  such  order 
shall  be  served,  shall  deny  such  encroachment,  the  supervisors, 
or  some  one  of  them,  shall  apply  to  some  justice  of  the  peace  of 
the  county  for  a  precept,  which  shall  be  issued  by  such  justice. 
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directed  to  any  constable  of  the  county,  commanding  him  to 
summon  six  disinterested  freeholders  thereof,  to  meet  at  a  certain 
day  and  place,  and  not  less  than  four  days  after  the  issuing 
thereof,  to  inquire  into  the  premises  ;  and  the  constable,  to  whom 
such  precept  shall  be  directed,  shall  give  at  least  three  days' 
notice  to  one  of  the  supervisors  of  the  tcrwnship  and  to  the  oc- 
cupant of  the  land,  of  the  time  and  place  at  which  such  free- 
holders are  to  meet. 

Sec.  86.  On  the  day  specified  in  the  precept,  the  jury,  so  jiiTy»iBimo»«4- 
summoned,  shall  be  sworn  by  such  justice,  well  and  truly  to  in- 
quire whether  any  such  encroachment  has  been  made  as  described 
in  the  order  of  the  supervisors,  and  by  whom  ;  and  the  witnesses 
produced  by  either  party  shall  be  sworn  by  the  justice,  and  the 
jury  shall  hear  the  proofs  and  allegations  which  may  be  produced 
and  submitted  to  them ;  and,  in  case  any  person,  summoned  as  a 
juror,  shall  not  appear,  or  shall  be  incompetent,  his  place  may  be 
supplied  by  talesman  as  in  other  cases. 

Sec.  87.  I£  the  jury  find  that  any  such  encroachment  has  been  oertiSMtebf  jvy 
made  by  the  occupant  of  the  land,  or  any  former  occupant  there- 
of, they  shall  make  and  subscribe  a  certificate  in  writing  of  the 
particulars  of  such  encroachment,  and  by  whom  made,  which 
shall  be  filed  in  the  office  of  the  township  clerk  ;  and  the  occu- 
pant of  the  land,  whether  such  encroachment  shall  have  been 
made  by  him  or  by  any  former  occupant,  shall  remove  the  fence, 
building  or  other  fixture  causing  such  encroachment,  within 
thirty  days  after  the  filing  of  such  certificate,  under  penalty  of 
fifty  cents  for  each  day,  after  the  expiration  of  the  time,  during 
which  such  encroachment  shall  continue. 

SsG.  88.  If  the  jury  find  that  any  such  encroachment  has  been  CMtopaid-by 
made  as  aforesaid,  the  occupant  shall  pay  the  costs  of  such  in- 
quiry, and,  if  the  same  shall  not  be  paid  in  ten  days,  the  justice 
shall  issue  an  execution  for  the  collection  thereof,  directed  to  any 
constable  of  the  county,  commanding  him  to  levy  such  costs  and 
his  fees  thereon,  of  the  goods  and  chattels  of  such  delinquent, 
and  make  return  thereof  to  such  justice,  within  thirty  days  from 
its  date ;  and  the  justice,  constables,  jurors  and  witnesses,  shall 
be  entitled  to  the  same  compensation  as  for  other  similar  services 
in  proceedings  before  justices  of  the  peace. 

Sec.  89.  If  the  jury  find  that  no  encroachment  has  been  made,.  Sftme. 
they  shall  so  certify,  and  shall  also  ascertain  and  certify  the 
damages  which  the  then  occupant  shall  have  sustained  by  such 
proceedings,  which  damages,  together  with  the  costs  of  the  pro- 
ceedings, shall  be  paid  by  the  supervisors,  and  shall  be  a  charge 
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in  their  favor  against  the  township  in  which  they  shall  hare  been 
elected. 
KMB»T«i«ffea«e.  Sec.  90.  No  persou  shall  be  required  to  remoye  any  fence, 
under  the  above  provisions,  except  between  the  first  day  of 
November  and  the  first  day  of  April,  unless  the  same  shall  have 
been  made  within  three  months  next  before  the  making  of  the 
order  for  the  removal  thereof. 
i«ff»ii.  Sec.  91.  If  any  tree  shall  fall  or  be  fallen  by  any  person, 
from  any  occupied  land,  into  any  highway,  any  person  may  give 
notice  to  the  occupant  of  the  land  from  which  such  tree  shall  have 
fallen,  to  remove  the  same  within  twenty-four  hours  ;  and,  if  such 
tree  shall  not  be  removed  within  that  time,  but  shall  continue  ia 
such  highway,  such  occupant  shall  forfeit  the  sum  of  fifty  cents 
for  every  day  thereafter  until  such  tree  shall  be  removed ;  but 
the  amount  so  forfeited  shall  not  exceed  ten  dollars  for  one  tree. 
Sec.  92.  In  case  any  person  shall  cut  down  or  fall  any  tree 
on  inclosed  land,  not  occupied  by  him,  so  that  it  shall  fall  into 
any  highway,  unless  by  the  order  or  consent  of  the  occupant, 
such  person  shall  pay  to  the  occupant  of  such  laud  the  sum  of 
one  dollar  for  every  day  the  same  shall  remain  in  such  highway, 
together  with  all  damages  which  such  occupant  may  sustain  ;  but 
the  amount,  so  to  be  recovered,  shall  not  exceed  twenty  dollars 
for  one  tree. 

Of  the  Erection^  Repairing  and  Preservation  of  Bridges. 
T»ji«  for  wair  Sec.  93.  Whcncvcr  it  shall  appear  to  the  board  of  supervisors 
r.uad.  of  any  county,  that  any  one  of  the  townships  in  such  county 

would  be  unreasonably  burthened  by  erecting  or  repairing  any 
nacessary  bridge  or  bridges  in  said  township,  such  board  of  super- 
visors may  cause  such  sum  to  be  raised  and  levied  upon  the 
county  as  will  be  suflBcient  to  defray  the  expenses  of  erecting  or 
repairing  such  bridge  or  bridges,  or  such  part  of  such  expense  as 
they  may  deem  proper  ;  and  such  moneys,  when  collected,  shall 
be  paid  to  the  township  treasurer  of  the  township  in  which  the 
same  are  to  be  expended,  to  be  applied  by  the  supervisors  of  such 
township  to  the  purposes  for  which  the  same  were  raised. 
xoUMof  intfor  Sec.  94.  Thc  supcrvisors  of  any  township  may  put  up  and 
maintain,  at  the  expense  of  their  township,  in  conspicuous  places 
at  each  end  of  any  bridge  in  such  township,  maintained  at  public 
charge,  and  the  length  of  whose  span  is  not  less  than  twenty-five 
feet,  a  notice,  with  the  following  words  in  large  characters: 
"One  dollar  fine  for  riding  or  driving  on  this  bridge  faster  than  a 
walk.'^  ^  , 
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Sec.  95.  Whoever  shall  ride  or  drive  faster  than  a  walk,  on  wno. 
any  bridge  upon  which  such  notice  shall  have  been  placed,  and 
shall  there  be,  shall  forfeit,  for  every  such  offense,  the  sum  of  one 
dollar. 

Sec.  96.  Whoever  shall  willfully  injure  any  bridge  maintained  foj'illjw"**^ 
at  the  public  charge,  shall,  for  every  such  offense,  forfeit  treble 
damages  ;  and  he  may  be  indicted  and  punished  as  provided  by 
law. 

Miscellaneous  Provisio7is  of  a  General  JSTaiure. 

Sec.  97.  If  any  damage  shall  happen  to  any  person,  his  team,  'J^.^Jf^T^^j 
carriage  or  other  property,  by  reason  of  the  insufficiency  or  want  uiSlSfr''*** 
of  repairs  of  any  bridge,  or  sluiceway,  or  road,  in  any  township 
in  this  Territory,  the  person  sustaining  such  damages  shall  have 
a  right  to  sue  and  recover  the  same  against  such  township,  in  any 
court  having  jurisdiction  thereof ;  and,  if  such  damage  shall  ac- 
crue, by  reason  of  the  insufficiency  or  want  of  repairs  of  a  bridge, 
erected  or  maintained  at  the  expense  of  two  or  more  townships, 
the  suit  shall  be  brought  against  all  the  townships  liable  for  the 
repairs  of  the  same ;  and,  upon  recovery  of  judgment,  the  dam- 
ages and  costs  shall  be  paid  by  such  townships  in  the  proportion 
in  which  they  are  liable  for  such  repairs  ;  and  the  court  may,  in 
its  discretion,  issue  execution  against  each  township  for  its  pro- 
portion only. 

Sec.  98.  If  any  such  bridge,  or  sluiceway,  or  road,  shall  have  SbiIto*towMiiii. 
been  out  of  repair  in  consequence  of  the  neglect  or  default  of 
the  ovei-seer  of  highways,  of  the  district  in  which  the  same  may 
be  situated,  then  the  township,  against  which  any  judgment  shall 
have  been  recovered,  by  reason  of  such  defective  bridge,  or 
sluiceway,  or  road,  may  bring  an  action  against  such  delinquent 
overseer,  and  recover  the  amount  of  such  judgment. 

Sec.  99.  All  trees,  standing  or  lying  on  any  land  over  which  SfSSSSii!'*^ 
any  highway  shall  be  laid  out,  shall  be  for  the  proper  use  of  the 
owner  of  such  land,  or  person  otherwise  entitled  thereto,  except 
such  (if  them  as  may  be  requisite  to  make  or  repair  the  highways 
orbriilgeson  the  same  land,  or  within  one  mile  of  the  same; 
but  no  trees  reserved  for  shade  or  ornament  shall  be  used  for 
such  purpose. 

Sec.  100.  Any  person,  owning  or  occupying  land  adjoining  JSJ*u!*ii!t'* 
any  highway,  may  plant  or  set  out  trees  on  each  side  of  said  '"■'•*••• 
highway,  contiguous  to  his  land,  which  trees  shall  not  be  set  in 
the  highway  more  than  ten  feet  from  the  margin  thereof ;  and,  if 
any  person  shall  cut  down,  destroy  or  injure  any  tree  that 
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have  been  or  shall  be  so  planted  or  set  out,  or  which  shall  haye 
been  left  on  the  side  of  such  highway  for  shade,  he  shall  be  lia- 
ble to  treble  the  damages  to  the  owner  or  occupant  of  such  ad- 
joining land, 
wiuf au jjmy  to  Sec.  101.  WhocYer  shall  willfuUj  destroy,  remove,  injure  or 
deface  any  mile  stone  or  mile  board  erected  on  any  highway,  or 
shall  willfully  injure  or  deface  any  inscription  or  device  upon  any 
guide  post  or  guide  board,  on  any  highway,  or  remove,  destroy  or 
injure  any  such  guide  post  or  guide  board,  shall  be  deemed 
guilty  of  a  misdemeanor,  and  on  conviction  thereof,  shall  be 
fined,  not  exceeding  fifty  dollars,  or  imprisoned  in  the  county 
jail,  not  exceeding  three  months,  in  the  discretion  of  the  court. 
injnriMtoMgh.  Seo.  102.  Whocver  shall  injure  any  highway,  by  obstructing 
or  diverting  any  creek,  water  course  or  sluiceway,  or  by  drawing 
logs  or  timber  on  the  surface  of  any  road  or  bridge,  or  by  any 
other  act,  shall  be  liable  in  treble  damages,  to  be  recovered  by 
the  overseer  of  highways  of  the  road  district  within  which  the 
injury  was  done,  in  his  name  of  office,  to  be  expended  by  him  in 
the  repair  of  the  roads  in  his  district. 
coMtrootioat  of  SsG.  103.  The  provisious  of  this  chapter,  relating  to  high- 
ways and  bridges,  shall  be  construed  to  extend  to  all  parts  of  the 
Territory,  except  where  special  provisions  therewith  have  been  or 
shall  be  made  by  law  in  relation  to  particular  townships,  counties, 
cities  or  villages. 

Sbo.  104.  This  act  to  take  effect  and  be  in  force  from  and 
after  its  passage ;  and  an  act  entitled  "An  act  to  provide  for  the 
opening,  vacating  and  changing  of  highways,'*  approved  twelfth 
day  of  February,  1858,  is  hereby  repealed,  and  all  other  acts  or 
parts  of  acts  inconsistent  with  the  provisions  of  this  act. 

A.  LARZALERE, 
Speaker  of  the  House  of  Represeniatives. 
G.  W.  BABCOCK, 
President  of  the  Council. 
Approved  February  4,  1859. 
S.  MEDARY, 

Governor. 


thii  aot. 


Digitized  by 


Google 


Ch.  78.]    ^       y      iNciosuRBs,  465 

A      -^  ^\^     CHAPTER  LXXVm.  ^  / 

>?  ^  AN  ACT  regulating  Inclosurefl.  j  0    ^  ^^       \  '• 

Be  it  enacted  by  the  Governor  and  Legislative  Jlssemhly  of 
the  Territory  of  Kansas : 

Section  1.  All  fields  and  inclosures  shall  be  inclosed  ifith  a  Au«eMi(ih»ii>t 

iacloMd,  how. 

fence,  composed  of  posts  and  rails,  posts  and  palings,  posts  and 
planks  or  palisades,  rails  alone, laid  up  in  the  manner  commonly 
called  a  worm  fence,  or  of  turf,  with  ditches  on  each  side,  or  a 
hedge,  composed  either  of  thorn  or  Osage  orange. 

Sec,  2.  All  such  fences,  composed  of  posts  and  rails,  posts  JJJuy^^J^SJL 
and  palings,  posts  and  planks  or  palisades,  shall  be  at  leasf  four  •*•**  *»•!««««• 
feet  and  a  half  high  ;  the  lower  rail  shall  not  be  more  than  two 
feet  from  the  ground  ;  those  composed  of  turf  shall  be  at  least 
four  feet  high,  and  trenches  on  either  side,  at  least  three  feet 
wide  at  the  top  and  three  feet  deep ;  and  what  is  commonly  called 
a  worm  fence  shall  be  at  least  five  feet  high  to  the  top  of  the 
rider,  or,  if  not  ridered,  shall  be  five  feet  to  the  top  rail,  and  the 
comers  shall  be  locked  with  strong  rails,  poles  or  stakes  ;  and  a 
fence  composed  of  hedge  shall  be  of  such  hight  and  thickness  as 
will  be  sufficient  to  protect  such  field  or  inclosure. 

Sec.  3.  That,  in  those  counties  where  there  is  no  hog  law,  the  »«««»§  »«»»»»* 
bottom  rail  shall  not  be  more  than  six  inches  from  the  ground. 

Sec.  4.  K  any  horse,  cattle  or  other  stock  shall  break  into  any  ewM«M>£tti- 
inclosure,  the  fence  being  of  the  hight  and  sufficiency  aforesaid,  ^jjj* '«*••- 
the  owner  of  such  animal  shall  make  reparation  to  the  party  in* 
jured  for  the  true  value  of  the  damages  he  shall  sustain,  and  be 
allowed  to  take  into  possession  the  animals  so  trespassing,  and  be 
entitled  to  keep  the  same  until  damages  with  reasonable  charges 
for  keeping  and  feeding,  and  all  costs  of  suit  be  paid,  to  be  re- 
covered before  a  justice  of  the  peace  or  in  the  district  court. 

Sec,  5.  If  any  person,  damaged  in  his  crops  for  want  of  such  f^SSIti^ pay' 
sufficient  fence,  shall  hurt,  wound,  kill,  lame  or  destroy,  or  cause  *»*•«••• 
the  same  to  be  done,  by  shooting,  worrying  with  dogs,  or  other- 
wise, any  of  the  animals  mentioned  in  this  act,  such  person  shall 
satisfy  the  owner  of  such  animal  or  animals  in  damages  with 
costs. 
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»  *     Sec.  6.  TWs  act  to  take  effect  and  be  in  f orcd  £r«m-Jind  after 
^         the  first  day  of  June  next. 


A.  LARZALEREr '        "*^^ 
Speaker  of  House  of  RepresentcUives. 
C.  W.  BABCOCK, 
President  of  the  Council. 
Approved  February  11, 1859. 
S.  MEDART,  . 

Governor. 


rif  •  or  more 
form  ft  oonpMiy. 
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CHAPTER  LXXIX. 

AN  ACT  providing  for  the  IncorporatioD  of  Turnpike  Road  CompanieB. 

Be  it  enacted  by  the  Governor  and  Legislative  Assembly  of 

the.  Territory  of  Kansas  : 

Section  1.  Any  number  of  persons,  not  less  than  five,  may 
be  formed  into  a  corporation,  for  the  purpose  of  constructing  and* 
owning  a  turnpike  road,  by  complying  with  the  following  require- 
ments :  Notice  shall  be  given  in  at  least  one  newspaper,  printed 
in  each  county  through  which  said  road  is  intended  to  be  con- 
structed, of  the  time  and  place  or  places  where  books  for  sub- 
scribing to  the  stock  of  such  road  will  be  opened ;  if  there  be  no 
newspaper  printed  in  the  county,  then  such  notice  shall  be  printed 
in  a  newspaper  at  the  seat  of  government ;  and,  when  stock  to 
the  amount  of  at  least  five  hundred  dollars  for  every  mile  of  the 
road  so  intended  to  be  built  shall  be,  in  good  faith,  subscribed, 
and  five  per  cent,  paid  thereon,  as  hereinafter  required,  then  the 
said  subscribers  may,  upon  due  and  proper  notice,  elect  directors 
for  the  said  corporation  ;  and,  thereupon,  they  shall  severally 
subscribe  articles  of  association,  in  which  shall  be  set  forth  the 
name  of  the  company,  the  number  of  years  that  the  same  is  to 
continue,  (which  shall  not  exceed  fifty  years  from  the  date  of  said 
articles,)  the  amount  of  the  capital  stock  of  the  company,  the 
number  of  shares  of  which  the  said  stock  shall  consist,  the  num- 
ber of  the  directors  and  their  names,  who  shall  manage  the  con- 
cerns of  the  company  for  the  first  year,  and  shall  hold  their  offices 
until  others  are  elected ;  the  place  from  and  to  which  the  pro- 
posed road  is  to  be  constructed,  and  each  town,  city  and  village 
into  or  through  which  it  is  intended  to  pass,  and  its  length,  as 
near  as  practicable.  Digitized  by  GoOqIc 
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Sec.  2.  Each  subscriber  to  sucb  articles  of  association  shall  wriSfb^mem- 
subscribe  thereto  his  name  and  place  of  residence,  and  the  num-  wuh  &»cMlJJrof 
ber  of  shares  of  stock  taken  by  him  in  such  company.  The  said 
articles  of  association  may,  after  the  provisions  of  the  succeeding 
section  have  been  complied  with,  be  filed  in  the  office  of  the  sec- 
retary of  the  Territory,  and,  thereupon,  the  persons  who  have  so 
subscribed,  and  all  persons  who  shall,  from  time  to  time,  become 
stockholders  in  such  company,  shall  be  a  body  corporate,  by  the 
name  specified  in  such  articles,  and  shall  possess  the  powers  and 
privileges,  and  be  subject  to  the  provisions  contained  in  the  chap- 
ter entitled,  "  General  provisions  relating  to  corporations." 

Sec.  3.  Such  articles  of  association  shall  not  be  filed  in  the  !?^«J5« <?»*•«• 
office  of  the  secretary  of  tbe  Territory,  until  five  per  cent,  on  the  ladtJi  *orV*Jf* 
amount  of  the  stock  subscribed  thereto  shall  have  been  actually 
and  in  good  faith  paid,  in  cash,  to  the  directors  named  in  such 
articles,  nor  until  there  is  indorsed  thereon  or  annexed  thereto  an 
affidavit,  made  by  at  least  three  of  the  directors  named  in  such 
articles,  that  the  amount  of  the  capital  stock  required  by  the  first 
section  of  this  chapter  has  been  subscribed,  and  that  five  percent. 
-  on  the  amount  has  actually  been  paid  in ;  and  no  stockholder 
shall  be  entitled  to  a  vote  for  director  of  any  company  of  which 
he  may  be  a  member,  6r  for  any  other  purpose,  unless  all  assess- 
ments due  on  his  stock  shall  be  paid  before  such  election. 

Sec.  4.  A  copy  of  any  articles  of  association,  filed  in  pursu-  JoVt^SutotJIi". 
ance  of  this  chapter,  with  a  copy  of  the  affidavit  aforesaid  in- 
dorsed thereon  or  annexed  thereto,  and  certified  by  the  secretary 
of  the  Territory,  shall,  in  all  courts  and  places,  be  presumptive 
evidence  of  the  incorporation  of  such  company,  and  of  the  facts 
therein  stated. 

Sec.  5.  The  business  and  property  of  such  company  shall  be  Ji?J;jo?!"trv»*' 
managed  and  conducted  by  a  board  of  not  less  than  five  directors,  »»»»"*i|y  «*»«^»- 
who,  after  the  first  year,  shall  be  elected  annually,  at  such  time  ki««uoii.' 
and  place  as  shall  be  directed  by  the  by-laws  of  such  corporation, 
and  public  notice  shall  be  given  of  the  time  and  place  of  holding    , 
such  election,  not  less  than  twenty  days  previous  thereto,  in  such 
manner  as  shall  be  prescribed  by  the  by-laws  of  the  company. 
The  election  shall  be  made  by  such  of  the  stockholders  as  shall 
attend  for  that  purpose,  either  in  person  or  by  proxy.     All  elec- 
tions shall  be  by  ballot,  and  each  stockholder  shall  be  entitled  to 
88  many  votes  as  he  shall  own  shares  of  stock,  and  the  persons 
having  the  greatest  number  of  votes  shall  be  directors.     When-  Ta»M«7. 
ever  any  vacancy  shall  happen  in  the  board  of  directors,  suckva-     j 
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cancy  may  be  filled,  for  the  remainder  of  their  term,  by  the  re- 
maining directors.     The  directors  shall  hold  their  ofiice  for  one 

JtiSkhSid™***  year,  and  until  others  are  elected  in  their  places,  and  no  person 
shall  be  a  director  unless  he  is  a  stockholder  in  the  company. 

FAiiuntoeioot.  Sec.  6.  lu  caso  it  shall  happen  that  an  election  for  directors 
shall  not  be  held  on  the  day  fixed  for  such  election  by  the  by-laws 
of  such  company,  such  corporation  for  that  reason  shall  not  be 
dissolved  ;  but  it  shall  be  lawful,  on  any  other  day,  to  hold  an 
election  for  directors,  as  shall  be  provided  in  the  said  by-laws, 
or,  if  there  be  no  such  provision,  then  on  some  early  day,  to  be 
appointed  by  the  directors  then  in  office  ;  and,  in  all  such  cases, 
the  same  notice  of  the  time  and  place  of  holding  the  election 
shall  be  given,  as  is  provided  in  the  preceding  section,  and  all 

Aojj^oMireotort  acts  of  the  directors  shall  be  binding  as  against  such  corporation, 
until  their  successors  shall  be  elected. 

Three  diMoton ft       Sec.  7.  Kot  loss  than  threo  directors  shall  be  a  board  for  the 

boevd. 

MftjerMygoTern.  trausaction  of  busiuess,  and  the  acts  of  a  majority  of  the  board 
shall  bind  the  corporation. 

Eieeuo&ofpreai.  Sbc.  8.  The  dircctors,  at  their  first  meeting  after  their  elec- 
tion, shall  choose,  by  ballot,  one  of  their  number  as  president, 
and  they  shall  supply  a  vacancy  in  the  office  of  president,  when- 
ever the  same  shall  occur. 

By-iftwimftdo  by      Sec.  9.  The  president  and  directors  shall  have  power  to  make 

director!  • 

and  prescribe  such  by-laws,  rules  and  regulations  respecting  the 
transfer  of  the  stock,  and  the  management  and  control  of  the 
property,  business  and  affairs  of  such  corporation,  as  they  may 
deem  proper,  not  inconsistent  with  the  constitution  and  laws  of 
the  United  States  or  of  this  Territory,  and  shall  have  power  to 
appoint  and  employ  officers,  clerks,  agents  and  servants,  for  con- 
ducting and  carrying  on  the  business  of  such  corporation,  and 
determine  their  duties  and  the  salaries  and  wages  to  be  paid  them. 

xa^eAternpon  Sec.  10.  It  shall  be  lawful  for  such  company,  their  officers, 
engineers  and  agents,  to  enter  upon  any  lands,  for  the  purpose  of 
exploring,  surveying  and  locating  the  route  of  such  road,  doing 
thereto   no  unnecessary   damage,  nor  locating   any  such  road 

S3itt^*htr-    through  any  orchard  or  garden,  without  the  consent  of  the  owner 

iSjJflJ!  "*"  thereof,  nor  through  any  buildings  or  any  fixtures  or  erections 
for  the  purposes  of  trade  or  manufactures,  or  any  yard  or  inclos- 
ures  necessary  to  the  use  and  enjoyment  thereof,  without  permis- 
sion from  the  owners  ;  and,  when  the  said  route  shall  be  deter- 

_  mined  by  the  said  company,  it  shall  be  lawful  for  them,  their 

officers,  agents,  engineers,  contractors  and  servants,  to  enter  uppHi 
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take  possession  of  and  use  such  lands,  to  the  width  of  five  rods, 

upon  their  first  making  payment,  at  the  time  and  in  the  manner 

hereinafter  specified,  of  such  compensation  as  the  company  may 

have  agreed  to  pay  therefor,  or  as  shall  be  ascertained  in  the 

manner  hereinafter  directed  :  Provided^  That  the  said  corpora-  JJ^XJ'^ui?'^** 

tion  shall  not,  in  their  corporate  capacity,  hold,  purchase  or  deal  ^^' 

in  any  lands  within  this  Territory,  other  than  the  land  on  which 

said  road  shall  run,  or  which  may  be  actually  necessary  for  the 

construction  or  maintenance  thereof,  and  of  the  gates,  toll  houses 

and  other  fixtures  connected  therewith. 

Sec.  11.  Such  company,  so  formed,  may  procure,  by  purchase  JSj^JSi*^;***? 
or  gift  from  the  owners  thereof,  any  lands  necessary  for  the  con-  'w"  "P«'^i»«r8. 
struction  of  such  road,  or  for  the  erection  of  gates,  toll  houses 
and  other  fixtures,  and  may,  also,  procure,  by  agrfeement  with 
the  supervisors  of  any  township,  the  right  to  take  and  use  any  part 
of  any  public  highway  in  such  township,  for  the  construction  of 
such  proposed  road,  and  agree  with  such  supervisors  upon  the 
amount  of  compensation  and  damages,  to  be  paid  by  such  company 
to  such  supervisors,  therefor.  Every  such  agreement  with  the  su- 
pervisors shall  be  in  writing,  and  shall  be  filed  in  the  township 
clerk's  office  of  the  township  ;  and  such  compensation  and  dam- 
ages, when  paid  to  the  supervisors,  shall  be  expended  by  them  in 
improving  the  highways  of  such  township. 

Seo.  12.  When  any  such  company  shall  have  procured  all  the  smtcj. 
lands  necessary  to  be  used  for  the  construction  of  its  road  in  any 
township,  and  the  right  to  take  and  use  such  parts  of  the  public 
highways  in  such  township  as  shall  be  necessary  for  that  purpose, 
it  shall  cause  an  accurate  survey  of  such  road  to  be  signed  by  its  • 
president  and  secretary,  and  acknowledged  by  them  as  convey- 
ances of  real  estate  ai-e  required  to  be  acknowledged,  and  record-  luoordod  in  reg- 
ed  in  the  oflSce  of  the  register  of  deeds  of  such  county ;  and, 
whenever  such  company  shall  have  so  procured  the  lands,  and  the 
right  to  take  and  use  the  parts  of  public  highways  necessary  to 
construct  its  road  in  any  such  township,  and  shall  have  caused 
such  survey  thereof  to  be  made  and  recorded,  said  company  may 
construct  so  much  of  its  road  as  shall  be  intended  to  be  con- 
structed in  any  such  township ;  and  so  much  of  any  such  road  as 
shall  be  situate  in  any  county  may  be  embraced  in  one  survey  and 
recorded  as  aforesaid.  Apprji-emeat  b^ 

Sec.  13.  Whenever  it  shall  be  necessary  for  such  company  to  ■***•"•**** 
enter  upon  and  occupy  for  the  purpose  of  making  said  road,  any 
lands,  the  owner  of  which  shall  refuse  to  permit  such  entry  or  oc- 
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cupation,  and  such  company  cannot  agree  with  such  owner  upon 
the  compensation  and  damages  to  be  paid  for  the  use  of  such 
lands,  it  shall  be  lawful  for  the  parties  to  appoint  three  disinter- 
ested persons,  residents  of  the  county,  to  estimate  and  appraise 
such  compensation  and  damages.  Every  such  appraisement  shall 
be  reduced  to  writing,  and  signed  by  the  appraisers  or  a  majority 
of  them,  and  a  duplicate  copy  thereof  shall  be  furnished  to  each 
of  the  parties.  The  expense  o£  such  appraisement  shall  be  paid 
by  said  company. 
TjMpi^to^pr.-  Sec,  14.  In  case  such  company  and  the  owner  of  such  lands 
JppSlS/'^*"  **  cannot  agree  upon  the  persons  to  make  such  appraisement,  or  if 
the  persons  agreed  upon  shall  not  decide  upon  the  matter,  or  if 
the  owner  of  such  land  shall  refuse  or  neglect,  within  twenty  days 
after  being  notified  thereof,  to  join  in  such  appointment,  or  if 
such  owner  shall  be  a  married  woman,  under  age,  an  idiot,  non- 
resident of  the  Territory,  or  unknown,  then  the  said  company 
shall  make  application  to  the  judge  of  the  probate  court  of  the 
county  in  which  such  lands  are  situated,  specifying  the  route  of 
the  proposed  road,  and  asking  for  the  appointment  of  three  com- 
missioners to  appraise  the  damages  which  any  person  or  corpora- 
tion may  sustain  by  reason  of  the  construction  of  such  road,  and 
such  application  shall  be  signed  by  a  majority  of  the  directors  of 
such  company. 

th *4*  n«*?S*'**       ^^^*  ■^^*  Upon  such  application  being  presented  to  such  judge, 
^'^**'  he  shall  fix  a  time  and  place  when  and  where  he  will  appoint  such 

commissioners,  and  shall  order  a  notice  thereof  to  be  given  to  the 
persons  interested  in  such  lands,  in  such  manner  as  he  shall  deem 
.  proper ;  and,  upon  satisfactory  proof,  by  aflSdavit,  that  such  no- 
tice has  been  duly  given,  he  shall  appoint  three  disinterested  per- 
sons, who  are  resi^lents  of  the  county  where  such  lands  are  situ- 
ated, and  not  owners  of  real  estatein  any  township  through  which 
said  road  is  proposed  to  be  constructed,  to  act  as  commissioners 
for  the  appraisal  of  all  such  damages  in  their  county. 
J53£S4V^'  Sec.  16.  Such  commissioners  shall,  before  proceeding  to  make 
such  appraisal,  be  furaishcd  with  a  map  and  a  description  of  the 
lands  to  be  appraised,  together  with  the  names  and  residence  of 
the  persons  or  corporations  owning  or  having  any  interest  therein, 
80  far  as  the  same  can  be  ascertained  ;  and  such  commissioners 
shall,  by  an  order  under  their  hands,  appoint  a  time  and  place 
for  the  ascertaining  and  determining  the  amount  of  damages  to 
which  any  owner  of  the  land  may  be  justly  entitled,  notice  whereof 
shall  be  served,  not  less  than  twelve  days  previously,  on  the  party 
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interested  in  the  lands  or  damages  to  be'appraised,  in  such  man- 
ner as  the  commissioners  shall  in  and  by  their  orders  direct ;  and, 
on  the  day  so  appointed,  the  said  commissioners  shall  meet,  in  SSSrSju^Sk** 
pursuance  of  said  order,  and  having  organized,  by  taking  and  t?*  ^*''' "*'•*' 
subscribing  an  oath  or  affirmation,  to  be  administered  by  any  offi- 
cer authorized  to  admister  oaths,  justly  and  impartially  to  ap- 
praise the  lands  required  for  the  use  of  said  company,  for  such 
road  in  their  county,  and  to  award  the  compensation  and  dama- 
ges which  ought  justly  to  be  paid  for  the  same  to  the  owners 
thereof,  and  faithfully  to  perform  their  duty  as  such  commission- 
ers, according  to  law  and  the  best  of  their  judgment  and  ability, 
they  shall  proceed  to  hear  the  parties  and  view  the  lands  to  be 
appraised  in  each  case ;  and,  after  hearing  the  proofs  and  alle- 
gations of  the  parties,  they,  or  a  majority  of  them  agreeing,  shall 
make  up  and  sign  their  award  of  the  damages,  embracing  therein  sign  avah. 
a  description  of  the  land  in  respect  to  which  it  is  found  ;  and 
such  award  may  include  assessment  of  damages  to  one  or  more 
persons,  and  shall  be  acknowledged  by  the  commissioners,  before 
some  officer  authorized  to  take  the  acknowledgment  of  deeds,  and 
filed  in  the  office  of  the  register  of  deeds  of  the  county  in  which 
the  damages  were  assessed  or  the  land  appraised  shall  be  situated : 
Provided y  That  the  said  commissioners  shall  in  no  case  mai:e  an 
awai-d  of  damages  or  other  determination,  until  said  company 
shall  have  produced  satisfactory  proof,  by  affidavit,  that  the  no- 
tice of  the  meeting  of  the  commissioners  has  been  given,  as  pre- 
scribed in  this  section  ;  and  such  affidavit  shall  be  attached  to  and 
filed  with  the  award  or  determination  of  such  commissioners. 

Sec.  17.  If  any  person  interested  in  lands  or  damages  to  be  Prot«eti«»u 
appraised  by  such  commissioners  shall  be  a  married  woman,  un-  ^^^^n,  *«. 
der  age,  an  Idiot,  insane  persdn,  not  a  resident  of  this  Territory, 
or  shall  be  unknown,  and  there  shall  be  no  one  duly  authorized 
by  law  to  act  instead  of  any  such  person,  the  said  commissioners, 
on  being  applied  to  for  that  purpose,  by  the  said  company,  shall 
be  authorized  and  required  to  appoint,  by  an  order,  in  writing, 
to  be  made  and  signed  by  them,  some  competent  and  suitable 
person,  who  will  consent  to  act,  to  take  care  of  the  interests  of 
such  interested  person,  in  respect  to  the  proceedings  to  ascertain 
such  damages  ;  and  all  such  notices  as  are  required  to  be  served 
on  any  owner  or  interested  person  residing  in  such  county,  shall 
be  served  upon  the  person  so  appointed,  in  like  manner  and  with 
like  efi'ect  as  if  served  on  the  owner  or  person  interested ;  but  any 
person  so  appointed  to  take  cars  of  the  interests  of  any  such  non- 
resident or  unknown  person,  may  be  superseded  by  him. 

Digitized  by  VjOOQ IC 


OommiftiOMTf 
hftTo  powtr  to  ad- 
joam;  fweu  wit- 


lllftiitw  of  w 
•eoodlnn  to  iw  do- 


472  TURNPIKES.  [On.  79. 

TMtj  appoint^       Sec.  18.  In  all  cases  of  the  appraisal  of  land  authorized  by 

to  roproMut  thorn        ,  *  ^  ■' 

this  chapter,  or  of  damages  and  every  proceeding  in  relation 
thereto,  in  which  the  appointment  of  a  person  shall  have  been 
made  in  accordance  with  the  provisions  of  the  preceding  section, 
the  person  so  appointed  shall  be  regarded  and  treated,  in  all  re- 
spects, as  a  party  representing  the  interests  of  the  person  or  per- 
Bons  owning  or  interested  in  the  land  or  damages  appraised ;  and 
fill  proceedings  in  such  cases  shall  be  effectual  and  conclusive  upon 
ihe  party  represented  by  the  person  so  appointed. 

Sec.  19.  Whenever  such  commissioners  shall  have  met  together 
to  make  an  appraisal  of  damages,  agreeably  to-  the  provisions  of 
this  chapter,  and  shall  have  taken  the  oath  in  sach  case  required,, 
they  shall  have  authority  to  adjc^um  their  meeting  from  time  to- 
time,  as  they  may  deem  proper,  and  to  issue  subpoenas  requiring 
the  attendance  of  necessary  witoesses  ;  and  eack  of  the  said  com- 
missioners is  authorized  to  admini&ter  the  proper  oath  or  affirma- 
tion to  such  witnesses  as  may  be  examined  before  them,  and  to 
take  any  affidavit  relating  to  the  proceedings  in  any  appraisal  of 
damages  which  they  may  be  called  upon  to  make;    and  it  shall 
|S!itel^ith^r  be  the  duty  of  such  commissioners-  to-  keep  minut«s  of  their  pro- 
ceediAgs  in  making  any  appraisal,,  and  to  deposit  the  same,  to- 
gether with  their  award  of  damages,  and  all  papers  used  before 
them  relating  thereto,  in  the  office  of  the  register  e£  deeds  of  the 
county  where  the  land  appraised  shall  be  situated  or  the  damages 
iihall  be  awarded.     The  said  commiseioners  shall  be  entitled  to* 
two  dollars  a  day  for  their  services  while  attending  to  the  duties- 
required  of  them  in  this  chapter,  which  shall  be  paid  by  the  said, 
company. 
Aiiyjndgo^orjtti.      Seo.  20.  Ou  application  of  any  party  interested,  any  judge  w 
"iSoISm."^'      justice  of  the  peace  may  issue  a  sdbpoena,  requiring  witnesses  to 
■attend  before  such  commissioners ;,  and  such  subpoena  shall  have 
.the  same  force  and  effect,  and  ther  witnesses  duly  subpoenaed  by 
Tirtue  thereof,  and  refusing  or  neglecting  to  obey  the  same,  shall 
be  subject  to  the  same  penalties  and  liabilities  a&i£  such  subpoena 
were  issued  from  a  court  of  record  in  a  suit  pending  therein. 
Appuiia  thirty       Sbc.  21.  Either  parity  feeling  aggrieved  by  any  such  appraisal 
of  land  or  damages,  is  authorized  to  appeal  therefrom,  within 
thirty  days  of  being  notified  of  such  appraisal,  to  any  court  in 
the  county,  having  jurisdiction  therein,  in  which  the  said  ap- 
praisal is  made,  by  a  notice,  in  writing  to  that  effect,  to  be  served 
upon  the  opposite  party. 
compMiytojay       Sbc.  22.  Within  forty  days  after  the  making  of  any  award  by 
4r^if\iV     the  commissioners  appointed  to  appraise  damages,  if  an  appeal 
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from  such  award  shall  not  have  been  taken,  the  company  shall  JJ5J;J^auS 
pay  to  the  person  entitled  to  receive  the  same  the  amount  thereof, 
or  shall  make  a  legal  tender  thereof  to  him,  if  he  shall  refuse  to 
receive  the  same  ;  and  the  company  may  thereupon  enter  upon 
the  lands  in  respect  to  which  such  award  was  made,  and  take  and 
hold  the  same,  to  it  and  its  assigns,  so  long  as  it  shall  be  used 
for  the  purpose  of  such  a  road  as  such  company  was  formed  to 
construct. 

Sec.  23.  If  any  person,  entitled  to  receive  the  amount  of  any  JJlSSu  p^Ju 
such  award,  be  not  a  resident  of  this  Territory,  or  cannot  be  ?« woft^w! 
found  therein,  the  companj'  may  furnish  to  the  judge  of  the  pro- 
bate court  for  the  county  in  which  such  award  shall  be  made,  sat- 
isfactory proof  of  such  fact;  and  he  shall,  thereupon,  make  an 
order  that  the  amount  of  such  award  shall  be  paid  to  the  treasu- 
rer of  the  county  in  which  the  lands  lie,  in  respect  to  which  such 
award  was  made,  for  the  use  of  such  owner,  and  that  notice  of  Houetof  p^ 
such  payment  shall  be  given,  by  publishing  the  same  once  in  each  P"Wic»ti»«. 
week,  for  six  successive  weeks,  in  a  newspaper  published  in  the 
•county,  if  there  be  one  published  there  ;  if  not,  then  such  publi-  % 

xsrftion  shall  be  made  in  some  newspaper  published  at  the  seat  of 
government.  On  satisfactory  proof  being  made  to  the  said  judge, 
within  three  months  from  the  time  of  making  the  last  mentioned 
order,  of  such  payment  and  publication,  he  shall  make  an  order 
authorizing  the  company  to  take  and  hold  the  land  in  respect 
to  which  such  award  was  made,  which  shall  have  the  same  effect 
«M  if  such  payment  had  been  made  to  the  owner  personally.  The 
affidavit  and  orders  mentioned  in  this  section,  and  all  other  affi-  ii\f  JJJJfJJ^S 
davits  and  orders  made  and  precepts  issued  in  the  course  of  the  '  ' 
proceedings  under  this  chapter,  in  relation  to  the  acquisition  of 
the  land  to  be  used  for  such  road,  shall  be  filed  in  the  office  of 
the  register  of  deeds  of  the  county  ;  and  all  such  orders  and  the 
awards  of  the  commissioners  shall  be  recorded  by  such  register  in 
.the  records  of  deeds,  at  the  expense  of  such  company. 

Sec.  24.  If  any  owner  shall  appeal  to  the  probate  court  from  ^JSJJ^lp^, 
J;he  decision  of  the  commissioners,  the  company,  upon  depositing  *'••' 
*the  amount  of  the  award  sought  to  be  set  aside,  in  such  manner 
4IS  the  judge  of  the  said  probate  court  shall,  upon  hearing  tho 
parties,  direct,  in  trust,  that  the  same,  or  so  much  thereof  as  the 
Jiaid  owner  shall  be  entitled  to  receive,  shall  be  paid  to  him  on 
demand  ;  and,  on  giving  such  security,  by  bond,  as  the  said 
judgQ.  shall  approve,  for  the  payment  to  such  owner  of  any  sum 
irhich  ho  may  be  entitled  to  receive  from  the  company,  in  respect 
31 
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to  the  land  in  qTiestiou,  by  reason  of  any  verdict  or  the  judgment 
of  any  court,  for  such  compensation,  damages  and  costs,  the  com- 
pany may  enter  upon  and  use  such  lands  for  the  }}urposes  of  such 
road  ;  but  the  title  of  the  owner  thereof  shall  not  be  divested, 
until  the  payment  or  legal  tender  to  him  of  the  whole  amount 
•which  he  shall  be  entirlod  to  receive  from  the  company  for  such 
compensation,  damages  and  costs  ;  and,  on  such  payment  or  ten- 
der being  made,  the  i^aid  company  shall  be  entitled  to  take  and 
hold  such  lands,  to  it  aiid  its  assigns,  ko  long  as  the  same  shall 
be  used  for  the  purpo5?e.s  of  such  a  road  as  such  company  was 
formed  to  construct. 

Sec.  25.  Every  turnpike  road  th&t  shall  bo  constructed  by  vir- 
tue of  this  chapter  shall  be  laid  out  at  least  five  rods  wide,  and 
all  creeks,  runs  and  ravines  shall  be  well  and  securely  bridged, 
and  all  low,  wet  or  marshy  ground  shall  be  bedded  with  stone, 
gravel  or  such  material  r.s  shall  be  found  on  the  line  thereof,  and 
faced  with  broken  stone  6r  gravel,  so  as  to  fonn  a  hard  and  even 
surface,  with  good  and  sufficient  ditches  on  each  side,  wherever 
the  same  are  practicable  and  necessary.  The  arch  or  bed  of  such 
road  shall  be  at  least  eight  feet  wide,  and  shall  be  so  consti-ucted 
as  to  allow  carriages  and  other  vehicles  to  pass  each  other  at  con- 
venient turnouts,  and  to  pass  on  and  off  such  turnpike  wherever 
it  may  be  intersected  by  other  roads. 

Sbl'.  26.  Whenever  any  turnpike  company  shall  have  con- 
structed their  road,  or  five  consecutive  miles  thereof,  the  said 
company  may  erect  one  or  more  toll  gates  upon  their  road,  but 
not  within  three  miles  of  each  other,  and  may  demand  and  receive 
tolls  not  exceeding  the  following  rates ;  For  every  vehicle  drawn 
by  one  animal,  two  cents  a  mile  ;  for  every  vehicle  drawn  by  two 
animals,  four  cents  a  mile  ;  for  every  vehicle  drawn  by  over  two 
and  not  over  six  animals,  one  cent  addition  a  mile  for  every  an- 
imal more  than  two,  and,  for  every  vehicle  drawn  by  more  than 
six  animals,  one  cent  and  a  half  a  mile  addition  for  cveiy  anin.al 
more  than  two  ;  for  every  horse  and  rider  or  led  horse,  one  cent  a 
mile ;  for  every  score  of  neat  cattle,  horses  or  mules,  two  cents  a 
mile  ;  for  every  score  of  sheep  or  swine,  one  cent  a  mile  ;  and  in 
the  same  proportion  for  any  greater  or  less  number  of  neat  cattle, 
horses,  mules,  sheep  or  swine. 

Sec.  27.  The  directors  of  any  company,  incorporated  under 
this  chapter,  may  require  payment  of  the  sums  subscribed  to  the 
capital  stock,  at  such  times,  and  in  such  proportion,  and  ontuch 
conditions  as  they  shall  see  fit,  under  the  penalty  of  the  forfeit- 
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ure  of  the  stock  and  all  previous  payments  thereon  ;  and  they 
shall  give  notice  of  the  payments  thus  required,  and  of  the  place 
and  time  where  and  when  the  same  are  to  be  made,  at  least  thirty 
days  previous  to  the  payment  of  the  same,  in  one  newspaper 
printed  in  each  county  in  or  through  which  the  said  road  is  lo- 
cated, or  by  sending  such  notice  to  each  stockholder  by  mail,  di- 
rected to  him  at  his  usual  place  of  residence. 

Sec.  28.  The  shares  of  any  company,  formed  under  this  chap-  l^^^VTS^  u 
ter,  shall  be  deemed  personal  property,  and  may  be  transferred  as  ''•"''•*'  ***^- 
may  be  prescribed  by  the  by-laws  of  such  company  ;  the  directors 
of  any  such  company  may,  at  any  time,  with  the  consent  of  a 
majority  in  amount  of  the  stockholders  in  such  company,  provide 
for  such  increase  of  the  capital  stock  of  such  company  as  they 
may  deem  necessary  to  finish  the  making  of  a  road  actually  com- 
menced, and  the  completion  of  gates,  toll  houses,  &c.,  and  such 
other  purposes  as'niay  be  for  the  well  being  of  the  company. 

Sec.  29.  Within  thirty  days  after  the  formatiou  of  any  com-  ?^i2»SSi'i* 
pany,  by  virtue  of  this  chapter,  the  directors  thereof  shall  desig-  puwi^SSi.*' 
nate  some  place  within  a  county,  in  which  according  to  the  arti- 
cles   of  association   of 'such  company,    its   road  or  some  part 
thereof  is  to  be  constructed,  as  the  office  of  such  company,  and 
shall  give  public  notice  thereof ,  by  publishing  the  same  in  a  news- 
paper published  in  such  county,  if  any  there  be,  if  not,  then  in  a 
paper  published  at  the  seat  of  government,  which  publication  shall 
be  continued  once  in  each  week,  for  three  successive  weeks,  and 
•shall  file  a  copy  of  such  notice  in  tho  office  of  the  clerk  of  the 
probate  court  of  every  county   in  which  any  part  of  such  road  is 
constructed  or  is  to  be  constructed  ;  and,  if  the  place  of  such  office  if  chttBKej,««ti«« 
shall  be  changed,  like  notice  of  such  change  shall  be  published  ^  '    ''"^ 
and  filed  as  aforesaid,  before  it  shall  take  place,  in  which  notice, 
the  time  of  making  the  change  shall  be  specified ;  and  every  no- 
tice, summons,  declaration  or  other  paper,  required  by  law  to  be 
served  on  such  company,  may  be  served,  by  leaving  the  same  at 
such  office,  with  any  person  having  charge  thereof,  at  any  time 
between  nine  o'clock  in  the  forenoon  and  noon,  and  between  two 
and  five  o'clock  in  the  afternoon,  of  any  day  except  Sunday. 

Sec.  30.  It  shall  be  the  duty  of  the  directors  of  any  such  com-  J*,*;,*J;  *'*^*"  ^^ 
pany,  to  cause  a 'book  to  be  kept  by  the  secretary,  treasurer  or 
clerk  thereof,  containing  the  names  of  all  persons  alphabetically 
arranged,  who  are  or  shall,  within  six  years,  have  been  stock- 
holders of  such  company,  and  showing  their  places  of  residence, 
the  number  of  shares  of  stock  held  by  them  respectively,  and  the 
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time  when  they  respectively  became  the  holders  of  such  shares, 
and  every  transfer  of  stock  and  the  amount  of  stock  actually  paid 
in ;  which  book  shall,  from  nine  o^ clock  in  the  forenoon  until 
noon,  and  from  two  o'clock  in  the  afternoon  until  five,  on  every 
day  except  Sunday,  be  open  for  the  inspection  of  all  persons  who 
may  desire  to  examine  the  same,  at  the  oflScc  of  such  company ; 
and  any  and  every  person  shall  have  the  right  to  make  extracts 
from  such  book ;  and  no  transfer  of  stock  shall  be  valid  for  any 
purpose  whatever,  except  to  render  the  person  to  whom  it  shall 
be  transferred  liable  for  the  debts  of  the  company,  according  to 
the  provisions  of  this  chapter,  until  it  shall  have  been  entered 
therein  as  required  by  this  section,  by  an  entry  showing  to  and 
from  whom  transferred.  Such  book  shall  be  presumptive  evi- 
dence of  the  facts  therein  stated,  in  favor  of  the  plaintiff  in  any 
suit  or  proceeding  against  such  company,  or  against  any  one  or 
more  stockholders  jointly.  Every  officer  or  agent  of  such  com- 
pany, who  shall  neglect  to  make  any  proper  entry  in  such  book, 
or  shall  refuse  or  neglect  to  exhibit  the  same,  or  allow  the  same 
to  be  inspected  and  extracts  to  be  taken  therefrom,  as  provided 
by  this  section,  shall  be  deemed  guilty  of  a  misdemeanor,  and 
the  company  shall  forfeit  and  pay  to  the  party  injured  a  penalty 
of  fifty  dollars  for  every  such  neglect  or  refusal,  and  all  the 
damages  resulting  therefrom  ;  and  every  company  that  shall  neg- 
lect to  keep  such  a  book  open  for  inspection  as  aforesaid,  shall 
forfeit  and  pay  the  sum  of  fifty  dollars  for  every  day  it  shall  so 
neglect,  to  be  sued  for  and  recovered  in  the  name  of  the  Terri- 
tory, by  the  district  attorney  of  any  county  in  or  through  which 
the  road  of  such  company  shall  be  constructed. 

Sec.  31.  The  stockholders  of  every  company  incorporated 
under  this  chapter  shall  be  liable  in  their  individual  capacity  for 
the  payment  of  the  debts  of  such  company,  for  an  amount  equal 
to  the  amount  of  the  stock  they  have  severally  subscribed  or  held 
in  said  company,  over  and  above  such  stock,  to  be  recovered  of 
the  stockholder  who  is  such  when  the  debt  is  contracted,  or  of 
any  subsequent  stockholder ;  and  any  stockholder  who  may  have 
paid  any  demand  against  such  company,  either  voluntarily  or  by 
compulsion,  shall  have  a  Tight  to  resort  to  the  rest  of  the  stock- 
holders who  were  liable  to  contribution  ;  and  the  dissolution  of 
any  company  shall  not  release  or  affect  the  liability  of  any  stock- 
holder which  may  have  been  incurred  before  such  dissolution. 

Sec.  82.  The  debts  and  liabilities  of  any  company,  formed 
under  this  chapter,  shall  not  exceed  in  amount,  at  any  one  time. 
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fifty  per  cent,  of  the  amount  of  its  capital  actually  paid  in,  and 

if  such  debts  and  liabilities  shall  at  anytime  exceed  such  amount, 

the  stockholders  who  were  such  at  the  time  any  excess  of  debts  u^o^JSikhJKJ' 

or  liabilities  shall  be  created  or  incurred,  shall  be,  jointly  and  *"' 

severally,  individually  liable  for  such  excess,  in  addition  to  their 

other  individual  liability,  as  provided  in  this  chapter. 

Sec.  33.  The  directors  of  every  company,  formed  under  the  i,"3i'toth5** 
provisions  of  this  chapter,  shall  report  annually  to  the  secretary  TUSuTry*'*^ 
of  the  Territory,  under  the  oath  of  two  of  such  directors,  the  cost 
of  constructing  their  road ;  the  amount  of  all  moneys  expended ; 
the  amount  of  their  capital ;  how  much  of  the  same  is  paid  in, 
and  how  much  is  actually  expended  ;  the  whole  amount  of  tolls 
or  earnings  expended  on  such  road ;  the  amount  received  during 
the  previous  year  for  tolls,  and  from  all  other  sources,  stating 
each  separately ;  the  amount  expended ;  the  amount  of  dividends 
made ;  the  amount  set  apart  for  repairs,  and  the  amount  of  in- 
debtedness of  such  company,  specifying  the  object  for  which  the 
indebtedness  accrued. 

Sbo.  34.  The  justices  of  the  peace  in  each  township  in  which  fipiitJi'/**** 
there  shall  be  any  turnpike  road  shall  be  inspectors  of  such  roads 
within  their  township ;  and,  whenever  a  complaint  in  writing  shall 
be  made  to  any  two  justices  of  the  peace  of  the  same  township, 
that  any  part  of  any  such  road  in  their  township  is  out  of  repair,  j^^j^f  i„p^ 
they  shall,  without  delay,  view  and  examine  the  road  complained  *°"  <>*  «®«p*»*** 
of,  and,  if  they  find  such  complaint  to  be  just,  they  shall  give  no- 
tice, in  writing,  of  the  defect,  to  the  toll  gatherer  or  person  attend-  {|;j]^*«^*« 
ing  the  gate  nearest  the  place  out  of  repair,  and  may,  in  their  ^^'*- 
discretion,  order  such  gate  to  be  throwi\  open  ;  but  such  justices 
shall  not  order  such  gate  to  be  thrown  open,  unless  a  notice,  in  ^oMeetof»i« 
writing,  shall  have  been  served  on  the  gate  keeper  nearest  the   **''*'' 
place  out  of  repair,  particularly  describing  such  place,  at  least 
three  days  previous  to  making  such  order. 

Sec.  35.  Notice  of  such  order  shall  be  served  on  such  gate  Notontob6««w 

^  leeted  an  til  twe 

keeper,  and  immediately  thereafter  the  gate  ordered  to  be  thrown  iSSSJau.*** 
open  shall  be  opened,  nor  shall  it  be  again  shut,  nor  shall  any 
toll  be  collected  thereat,  until  two  justices  of  the  peace  of  the 
township  where  such  road  shall  have  been  out  of  repair  shall  grant  a 
certificate,  that  such  road  is  in  sufficient  repair,  and  that  such 
gate  ought  to  be  closed. 


■Its. 


S?G.  36.  Whenever  any  part  of  any  such  road  shall  be  out  of  JJ^^**^,^,,,, 
repair,  and  the  gate  nearest  to  the  place  out  of  repair  is  situated  JJSintt/^Jf 
in  an  adjoining  county,  and  two  justices  of  the  township  in  such  ad- 
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joining  connty,  vhere  such  gate  may  be,  upon  complaint  made  to 
them,  in  writing,  shall  view  and  examine  the  road  complained  of, 
and  proceed  thereon  as  provided  in  the  thirty-fourth  section  of 
this  chapter,  in  like  manner  as  if  the  portion  of  road  complained 
of  was  within  the  township  where  such  gate  is  situated. 

Sec.  37.  Whenever  any  toll  gate  shall  be  ordered  to  be  thrown 
open,  as  provided  in  the  preceding  sections,  or  whenever  such 
justices  shall  refuse  to  grant  a  certificate  that  the  road  complained 
of  is  in  sufficient  repair,  the  company  owning  such  gate,  or  the 
gate  keeper  attending  the  same  in  their  behalf,  may  appeal  from 
the  order  or  decision  of  such  justices  to  the  judge  of  any  court 
having  jurisdiction  thereof  in  the  same  county  where  such  justices 
reside,  by  delivering  a  statement  in  writing  of  their  order  or  de- 
cision, and  of  such  appeal,  verified  by  affidavit,  to  such  judge; 
and,  thereupon,  such  judge  shall  forthwith  proceed  to  view  and  ex- 
amine the  road  complained  of,  and  may  reverse  or  confirm  the 
order  or  decision  of  such  justices  respecting  the  same ;  and,  if  he 
shall  reverse  their  order  or  decision,  then  such  gate  may  be  closed, 
but,  if  he  shall  confirm  the  same,  then  such  gate  shall  not  be  closed 
until  such  judge  shall  grant  a  certificate  that  such  road  is  in  suf- 
ficient repair. 

Sec.  38.  Every  keeper  of  a  gate  ordered  to  be  thrown  open, 
who  shall  not  immediately  obey  such  order,  or  who  shall  not  keep 
open  such  gate  until  a  certificate  permitting  it  to  be  closed  shall 
be  granted,  or  who,  during  the  time  such  gate  ought  to  be  open, 
shall  hinder  or  delay  any  person  in  passing,  or  take  or  demand 
any  tolls  from  any  person  passing,  shall  for  each  offense  forfeit 
the  sum  of  ten  dollars  to  the  party  aggrieved. 

Sec.  39.  To  each  justice  of  the  peace  who  shall  view  a  turn- 
pike road,  upon  complaint  made  to  him,  and  to  each  judge  for 
like  services,  shall  be  allowed  the  sum  of  one  dollar  and  fifly 
cents  for  each  day  spent  by  him  in  the  performance  of  such  duty ; 
and,  if  the  road  viewed  shall  be  adjudged  to  be  out  of  repair,  such 
fees  shall  be  paid  by  the  company  to  which  the  road  shall  belong; 
otherwise,  they  shall  be  paid  by  the  party  making  the  complaint. 

Seo.  40.  Such  fees,  when  payable  by  the  company,  shall  be 
paid  by  the  toll  gatherer  nearest  that  part  of  the  road  adjudged 
out  of  repair,  on  demand,  and  out  of  the  tolls  received  or  to  be 
received  by  him  ;  and  may  be  recovered,  with  costs,  of  such  toll 
gatherer,  if  he  shall  neglect  or  refuse  to  make  such  payment. 

Sec.  41.  Every  toll  gatherer,  who  at  any  such  gate  shall  un- 
reasonably hinder  or  delay  any  traveler  or  passenger,  or  shall 
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demand  and  receive  from  any  person  more  toll  than  by  law  he  is 
authorized  to  collect,  shall,  for  each  offense,  forfeit  the  sum  of 
five  dollars  to  the  person  aggrieved. 

Sec.  42.  Whenever  a  judgment  is  obtained  against  a  toll  gath-  •gaiit'tSrStt- 
erer  for  a  penalty,  or  for  damages  for  acts  done,  or  omitted  to  ?<»•"•»'• 
be  done  by  him,  in  his  capacity  as  toll  gatherer,  and  goods  and 
chattels  of  the  defendant  to  satisfy  such  judgment  cannot  be 
found,  it  shall  be  paid  by  the  corporation  whose  officer  he  shall 
be  ;  and  if,  on  demand,  payment  be  refused  by  the  corporation, 
the  amount  of  such  judgment  may  be  recovered,  with  costs,  of 
such  corporation. 

Sec.  43.  It  shall  be  the  duty  of  the  directors  of  every  such  pm*«i* 
company,  to  affix  and  keep  up,  at  or  over  each  gate,  in  some 
conspicuous  place,  so  aa  to  be  conveniently  read,  a  printed  list 
of  the  rates  of  toll  demandable  at  such  gate. 

Sec.  44.  Each  toll  gatherer  may  detain,  and  prevent  from  JJtff^»ymSff** 
passing  through  his  gate,  all  persons  riding,  leading  or  driving 
animals  or  carriages  subject  to  toll,  until  they  shall  have  paid 
respectively  the  tolls  authorized  by  law. 

Sec.  45.  Any  such  corporation  shall  be  liable  for  all  damages,  SSfKrilm^ 
that  may  be  sustained  by  any  person  or  persons,  in  consequence  pSii"  ** 
of  neglect  or  omission  to  keep  such  road  in  good  condition  and 
repair. 

Sec.  46.  If  any  person  shall  willfully  obstruct,  break,  injure  jf»i^«»**^^ 
or  destroy  any  road  constructed  under  the  provisions  of  this  chap- 
ter, or  any  work,  building,  fixtures  or  toll  gate  attached  to  or  in 
use  upon  the  same,  belonging  to  said  company,  such  person  so 
offending,  shall,  for  every  such  offense,  be  deemed  guilty  of  amis- 
demeanor,  and  shall  be  punished  by  fine,  not  exceeding  five  hun- 
dred dollars,  or  by  imprisonment  in  the  county  jail,  not  exceeding 
one  year.  .^  ^ 

Sec.  47.  Any  person  who  shall,  forcibly  ^frauduTently,  pj^^s  JJSi 
any  toll  gate  erected  on  such  road,  in  pursuance  -ol  this  chaptei*,     \      ; 
without  having  paid  the  legal  toll,  and  any  person  who,  to  avoid    ^ 
the  payment  of  legal  toll,  shall,  with  his  carriage  or  horse,  or  * 

other  vehicle  or  animal  liable  to  toll,  turn  out  of  such  road,  or 
pass  any  gate  thereon  on  ground  adjacent  thereto,  and  enter 
again  on  such  road,  shall,  for  each  offense,  be  liable  to  a  fine  not 
exceeding  ten  dollars. 

Sec.  48.  The' Legislature  may,  at  any  time,  establish  rules  and  S(5?in^J*153 
regulations  for  the  government  of  any  such  corporation  in  rela-  *****  ***' 
tion  to  such  road,  the  use  of  the  same^  and  the  rates  of  tolls  to     j 
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be  collected  thereon,  and  may  alter,  amend  or  repeal  this  chapter, 
or  may  annul  and  disfranchise  any  corporation  formed  or  created 
under  the  same ;  bat  no  such  legislative  action  shall  take  effect 
under  one  year  from  the  passage  thereof. 
';»«»"«« •!  Sec.  49.  Every  company  incorporated  under  this  chapter  shall 

cease  to  be  a  body  corporate,  if,  within  two  years  from  the  filing 
of  their  articles  of  association,  they  shall  not  have  actually  com- 
pleted five  consecutive  miles  of  their  road. 
«i?to  wiiet*       ^^^*  ^^'  -^^^^^  ^^^  ^^^  *w^  years  from  the  date  of  their  filing 
'••*•  their  articles  of  association,  it  shall  be  the  duty  of  all  companies 

to  construct  at  least  one-third  of  the  remaining  portion  of  the 
road  each  year  consecutively  with  the  first. 
FikHjrjtoMmpij      Seo.  51.  If  auy  company  shall  fail  to  comply  with  the  condi- 
*•«•••  tions  of  the  preceding  section,  they  shall  forfeit  all  rights  to  the 

further  extension  of  their  road,  and  shall  only  be  entitled  to  con- 
trol that  portion  of  the  road  actually  completed. 
BMkiAKprehibi.  gg^^  52^  jJq  compauy  or  corporation  shall,  under  any  pretense 
whatever,  exercise  any  banking  powers,  under  a  penalty  of  for- 
feiture of  their  rights  under  the  provisions  of  this  chapter ;  but 
any  one  or  all  of  five  companies,  who  shall  first  construct  fifteen 
consecutive  miles  of  road  under  the  provisions  of  this  chapter, 
fiSwJ."*****  ''"*"  ^^^  ^®  restricted  from  loaning  their  earnings  or  surplus 
funds  at  a  rate  of  discount  below  two  and  a  half  per  cent,  per 
month  for  the  first  ten  years  from  the  date  of  their  organization^, 

A.  LARZALEKE, 
Speaker  of  the  House  of  Representatives. 
C.  W.  BABCOCK, 
President  of  the  Council. 
Approved  February  11, 1859. 
S.  MEDARY, 

Governor, 

I  CHAPTER  LXXX. 

AN  ACT  Providing  for  the  Incorporation  of  Towns  and  Villages. 

Be  a  enacted  by  the  Governor  and  Legislative  Assembly  qf 

the  Territorij  of  Kansas  : 

Section  1.  Whenever  two- thirds  of  the  inhabitants  of  any 
town  or  village,  within  this  Territory,  shall  present  a  petition  to 
he  probate  court  of  the  county,  setting  forth  the  mctcs  and 
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bounds  of  their  village  and  commons,  and  praying  that  they  may 
be  incorporated  and  a  police  established  for  their  local  govern- 
ment, and  for  the  preservation  and  regulation  of  any  commons 
appertaining  to  such  town  or  village,  and  the  court  shall  be 
satisfied  that  two-thirds  of  the  taxable  inhabitants  of  such  town 
or  village  have  signed  such  petition,  and  that  the  prayer  of  the 
petitioners  is  reasonable,  the  probate  court  may  declare  such  town 
or  village  incorporated,  designating,  in  such  order,  the  metes  and 
bounds  thereof ;  and,  thenceforth,  the  inhabitants  within  such 
bounds  shall  be  a  body  politic  and  corporate  by  the  name  and 

style  of  *'  The  inhabitants  of  the  town  of "  (naming  it); 

and,  by  that  name,  they  and  their  successors  shall  be  known  in 
law,  have  perpetual  succession,  unless  disincorporated,  sue  and 
be  sued,  plead  and  be  impleaded,  defend  and  be  defended,  in  all 
courts  of  law  and  equity,  and  in  all  actions,  pleas  and  matters 
whatsoever  ;  may  grant,  purchase,  hold  and  receive  property,  real 
and  personal,  within  such  town,  and  no  other,  (burial  grounds 
and  cemeteries  excepted,)  and  may  lease,  sell  and  dispose  of  the 
same  for  the  benefit  of  the  town,  and  may  have  a  common  seal, 
and  break  and  alter  the  same  at  pleasure. 

Sec.  2.  The  corporate  powers  and  duties  of  every  town  so  in-  c<»n>oT*t«  iMvm 

'^  ^  ^  Tested  itt  tTMlMt 

corporated  shall  be  vested  in  a  board  of  trustees,  to  consist  of  five  ^4*^^25?***^ 
members.  The  first  board  of  trustees  shall  be  appointed  by  the 
probate  court  at  the  time  of  declaring  such  town  incorporate,  who 
shall  continue  in  office  until  their  successors  are  elected  and 
qualified,  and  such  successors  shall  be  chosen  by  the  qualified 
electors,  residing  in  such  town,  on  the  first  Monday  of  April  in 
every  year,  in  the  manner  hereinafter  provided. 

Sec.  3.  Any  person  shall  be  a  trustee  who  shall  have  attained  Qiuaifl«ftU«Bi; 
the  age  of  twenty- one  years,  and  shall  be  a  free  white  male 
citizen  of  the  United  States,  or  declared  his  intention  according 
to  law  to  become  such  ;  who  shall  be  an  inhabitant  of  the  town 
at  the  time  of  his  election,  and  resided  therein  for  six  months 
next  preceding;  and  every  trustee  shall  hold,  his  office  for  the 
term  of  one  year,  and  until  a  successor  is  elected  and  qualified. 

Sbc.  4.  Every  trustee,  before  entering  upon  the  duties  of  his  ***i^tJf^*J|'Jj; 
office,  shall  take  an  oath  to  support  the  constitution  of  the  United  ^'^* 
States  and  an  act  to  organize  the  Territory  of  Kansas,  and  faith- 
fully to  demean  himself  in  office ;  and  every  board  of  trustees 
shall  assemble  within  twenty  days  after  their  appointment  or 
election,  and  choose  a  chairman  of  their  number,  and  some  other 
person  as  clerk ;  the  board  of  trustees  shall,  by  ordinance,  fix  the  ^ 
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time  and  place  for  holding  their  stated  meetings,  and  may  be 
convened  by  the  chairman  at  any  time. 
ui^nftitotoT      Sec.  5.  At  all  meetings  of  the  board,  a  majority  of  the  trus- 
tees shall  constitute  a  quorum  to  do  business  ;  a  smaller  number 
may  adjourn  from  day  to  day,  and  may  compel  the  attendance  of 
absent  members  in  such  manner  and  under  such  penalties  as  the 
board  of  trustees  previously,  by  ordinance,  may  have  prescribed. 
TfI!i.%oM,miK      Sec.  6.  The  board  of  trustees  shall  judge  of  the  qualifica- 
k»«p»*j!«n?i7i  tions,  elections  and  returns  of  their  own  members,  and  determine 

Umi  r  prooMdingi,  i     i        . 

*«•  contested  elections  ;  they  may  determine  rules  for  their  own  pro- 

ceedings, punish  any  member  or  other  person  for  disorderly  be- 
havior in  their  presence,  and,  with  the  concurrence  of  four  of 
the  trustees,  expel  any  member,  but  not  a  second  time  for  the 
same  cause.  They  shall  keep  a  journal  of  their  proceedings,  and, 
at  the  desire  of  any  member,  shall  cause  the  yeas  and  nays  to  be 
taken  and  entered  on  the  journal  on  any  question,  resolution  or 
ordinance,  and  their  proceedings  shall  be  public. 

gMjwj  »nd  or-  g^Q^  7^  gmjjj  board  of  trustees  shall  have  power  to  pass  by- 
laws and  ordinances  to  prevent  and  remove  nuisances ;  to  pre- 
vent, restrain  and  suppress  bawdy  houses,  gambling  houses,  and 
other  disorderly  houses,  within  the  limits  of  such  town  or  any 
common  thereto  attached  ;  to  restrain  and  prohibit  gambling ;  to 
provide  for  licensing  and  regulating  dram-shops  and  tippling- 
houses,  theatrical  and  other  amusements,  within  such  town ;  to 
prohibit  the  firing  of  fire-arms  ;  to  prevent  furious  and  unneces- 
sary riding  or  driving  of  any  horse  or  other  animal  within  such 
town  or  such  part  thereof  as  they  may  think  proper ;  to  establish 
night  watches  ;  to  erect  and  maintain  poor  houses  and  hospitals ; 
to  prevent  the  introduction  and  spreading  of  contagious  diseases ; 
to  prevent  and  extinguish  fires  ;  to  establish  and  regulate  mar- 
kets ;  to  erect  and  repair  bridges  ;  to  erect,  repair  and  regulate 
wharves  and  the  rates  of  wharfage  ;  to  regulate  the  landing  of 
steamboats,  rafts  and  other  water  craft ;  to  provide  for  the  in- 
spection of  lumber,  building  materials  and  provisions,  to  be  used 
or  offered  for  sale  in  such  town,  or  to  be  exported  therefrom  ;  to 
borrow  money  for  the  improvement  of  such  town  or  to  supply  the 
same  with  water;  to  open  and  form  public  squares,  avenues, 
drains  and  sewers,  and  to  keep  the  same  clean  and  in  order;  to 
open,  clear,  regulate,  graduate,  pave  or  improve  the  streets  and 
alleys  of  such  town;  to  impose  and  appropriate  fines,  forfeitures 

and  penalties  for  breaches  of  their  ordinances  ;  to  levy  and  collect 

taxes  ;  to  regulate  the  inclosure  of  any  common  field  belonging 
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to  or  within  the  limits  of  such  town  ;  and  to  pass  such  other  by- 
laws and  ordinances  for  the  regulation  and  police  of  such  town 
and  commons  thereto  appertaining,  as  they  shall  deem  necessary, 
not  repugnant  and  contradictory  to  the  laws  of  the  land. 

Sec.  8.  Such  board  of  trustees  shall  have  power  to  appoint  an  Power  to  appoiat 

^  '^^  oerteinoffl«en. 

assessor,  collector,  constable  and  such  other  officers,  servants  and 
agents  as  may  be  necessary,  removo  them  from  office,  prescribe 
their  duties  and  fix  their  compensation. 

Sec.  9.  Such  board  of  trustees  shall  have  power  to  have  the  to  pare  stneta, 
Streets  and  alleys  opened  and  repaired,  and  the  footways  and 
sidewalks  of  the  streets  paved,  at  the  expense  of  the  owners  or 
occupiers  of  the  adjacent  lots  ;  and,  if  any  such  owner  or  occu-  Prooeeding. 
pier  fail  to  open,  repair  or  pave  the  same  as  required  by  ordinance, 
such  board  of  trustees  shall  cause  the  same  to  be  done,  and  may 
recover  the  full  expense  thereof  from  such  owner  or  occupier,  by 
action  of  debt,  in  the  name  of  the  corporation,  before  any  court 
of  competent  jurisdiction  ;  and,  if  any  tenant  be  required  to  open, 
repair  or  pave  in  front  of  the  property  occupied  by  him,  the 
expense  thereof  shall  be  a  good  set-off  against  so  much  of  the 
rent  due  the  owner ;  but  no  tenant  shall  be  required  to  expend 
more  than  the  rent  for  the  term  for  which  he  occupied  the  pro- 
perty. 

Sec.  10.  If  any  person,  who  is  a  non-resident  of  such  town,  f'^ij^^'^p^rty 
fail  to  open,  repair  or  pave,  when  required  as  aforesaid,  such  <»' "a-f^**"***- 
board  of  trustees  may  cause  such  lot  or  lots  to  be  sold  to  defray 
the  expenses  of  such  improvement,  in  such  manner  as  the  board 
may,  by  ordinance,  provide. 

Sec.  11.  If  any  person  fail  to  pay  any  tax  levied  on  his  real  wiSJtJSu*  **  ** 
or  personal  property,  the  town  collector  may  recover  the  same  by 
action  of  debt,  in  the  name  of  the  corporation,  before  any  court 
of  competent  jurisdiction  ;  and  such  collector  may,  in  like  man- 
ner, collect  the  amount  of  taxes  due  from  any  non-resident  from 
any  tenant  or  debtor  of  such  non-resident ;  but  no  tenant  shall 
be  compelled  to  pay  more  than  the  rent  of  such  property,  and  the 
amount  thus  paid  by  him  shall  be  a  good  set-off  against  the  owner 
of"  the  property  ;  and,  if  such  non-resident's  taxes  be  not  other- 
wise paid,  the  property  may  be  sold  to  pay  the  same,  at  public 
sale,  in  such  manner  as  the  board  of  trustees  shall,  by  ordinance, 
provide. 

Sec.  12.  All  fines,  forfeitures  and  penalties,  accruing  to  such  JJit'Si'^Sor" 
town,  may  be  recovered  by  action  in  the  name  of  the  corporatioi>,  "*** 
before  any  justice  of  the  peace,  subject  to  an  appeal  to  the  higher     t 
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TaeaaeiM,  how 
illed. 


ladgei  of  el««- 
ilon,  bow  ap- 
pointed. 


NoUce  of  I 
tioa. 


courts  of  the  Territory,  and  persons  living  in  said  town  sliall  be 
competent  jurors  and  witnesses,  if  in  other  respects  competent  and 
qualified. 

Sec.  13.  If  any  real  estate  be  sold,  by  virtue  of  an  ordinance 
of  such  town,  the  owner  thereof  may  redeem  the  same  at  anytime 
within  two  years  from  the  day  of  sale,  by  paying  the  purchase 
money  and  all  costs  and  penalties  incurred,  together  with  the  in- 
terest thereon,  at  the  rate  of  twenty  per  centum  per  annum  until 
paid. 

Sec.  14.  The  chairman  of  each  board  of  trustees  shall,  on  the 
first  day  of  March  and  September  in  each  year,  make  out  a  correct 
statement  of  all  moneys  received  and  expended  on  account  of 
their  respective  towns,  during  the  six  months  next  preceding,  and 
shall  cause  such  statement,  within  ten  days  thereafter,  to  be  pub- 
lished in  some  newspaper  printed  in  the  same  town,  if  there  be 
any,  and  if  not,  then  he  shall  cause  copies  of  such  statement  to 
be  put  up  in  six  of  the  most  public  places  in  such  town,  within 
ten  days. 

Seo.  15.  If  the  chairman  of  the  board  of  trustees  of  any  town 
shall,  lit  any  time,  neglect  to  make  and  cause  such  statement  to 
be  published  as  required  by  this  act,  he  shall  forfeit,  for  every 
such  neglect,  the  sum  of  fifty  dollars,  to  be  recovered  by  action  in 
any  court  of  record,  one-half  whereof  shall  be  to  the  use  of  such 
town,  and  the  other  half  to  the  use  of  any  person  who  will  sue 
for  the  same. 

Sec.  16.  The  chairman  of  the  board  shall  cause  to  be  printed 
and  published  the  by-laws  and  ordinances  of  the  board  for  the 
information  of  the  inhabitants,  and  cause  the  same  to  bo  carried 
into  effect;  he  shall  remain  in  office  for  the  term  for  which  ho  is 
appointed  or  elected  a  trustee,  but,  in  case  of  his  absence  at  ony 
meeting  of  the  board,  the  board  may  appoint  a  chairman  pro 
tempore. 

Sec.  17.  All  vacancies  in  the  board  of  trustees  shall  be  filled 
by  a  special  election,  ordered  by  the  chairman  of  the  board,  after 
ten  days'  public  notice  thereof  being  given. 

Sec.  18.  Each  board  of  trustees  shall,  as  often  as  may  be 
necessary,  appoint  three  qualified  voters,  as  judges  of  the  election, 
to  superintend  and  conduct  all  elections  for  trustees  or  other  offi- 
cers required  to  be  elected,  and  such  trustees  shall  supply  all 
vacancies  which  may  happen  in  the  office  of  judges  of  elections. 
•  Sec.  19.  The  judges  of  elections  shall  give  public  notice  of  the 
time  and  place  of  holding  each  election,  by  advertisement,  pub- 
Digitized  by  CjOOQ  IC 


Oh.  80.]  TOWNS   AND  VILLAQBS.  485 

lished  in  some  newspaper  in  their  town,  or  by  handbills  put  up  in 
six  public  places  in  such  town,  not  less  than  ten  nor  more  than 
twenty  days  previous  to  the  election. 

Sec.  20.  If,  on  any  day  appointed  for  holding  any  election,  Jn^ge  of  eueuoa 
any  of  the  judges  shall  fail  to  attend,  the  electors  present  may  p««««dii»f«.  ' 
appoint  a  judge  or  judges  of  election,  to  hold  such  election,  who 
shall  be  qualified  as  required  by  this  act,  and  all  elections  shall 
be  by  ballot. 

Sec.  21.  All  free  white  male  persons,  citizens  of  the  United  JiJJJiJj*****"  *' 
States  or  who  have  declared  their  intention  to  become  such  ac- 
cording to  law,  of  the  age  of  twenty-one  years,  residing  within 
the  limits  of  any  incorporated  town  or  city,  and  who  shall  have 
resided  within  the  same  for  three  months  next  preceding  an  elec- 
tion, shall  be  entitled  to  vote  at  all  elections  of  town  officers,  and 
no  property  qualification  shall  be  required  of  any  person  to  render 
him  eligible  to  any  office  in  any  incorporated  town. 

Sec.  22.  The  judges  of  elections  shall  appoint  a  clerk  who  ciwic  of  ti.ouo«, 
shall  write  down  the  names  of  all  persons  whose  votes  shall  be 
received,  and  the  names  of  those  whose  votes  are  rejected,  in 
separate  columns. 


Sec.  23.  The  elections  shall  be  kept  open  from  ten  o'clock  in  w^tion. 


hov 


MBdQCted. 

the  forenoon  until  six  o'clock  in  the  afternoon  ;  after  the  election 
is  closed,  the  judges  shall  examirfe  the  ballots, %nd  the  five  duly 
qualified  persons,  who  shall  have  received  the  highest  number  of 
votes,  shall  be  declared  duly  elected  trustees. 

Sec.  24.  In  cases  of  a  ti^,  the  judges  shall  determine  the  elec-  f^aJ^J'^J,^*; 
tion  between  the  persons  so  having  an  equal  number  of  votes,  by  *'***• 
lot,  and  the  judges  shall  make  out  and  deliver  to  each  person 
elected  a  trustee,  a  certificate  of  his  election. 

Sec.  25.  In  case  of  the  failure  oE  any  election  of  trustees  or  oafaiioreuhoid 
other  officers,  a  majority  of  the  trustees  then  in  office  may  cause  «••<»*««». 
d       the  election  to  be  held  on  any  other  day. 

Sec.  26.  The  probate  court  of  each  county  shall  have  power  Probau  ooart 
to  disincorporate  any  town  which  may  have  been  incorporated '"».^>»«a- 
under  the  provisions  of  this  act,  upon  petition  of  three- fourths  of 
the  legal  voters  of  such  town. 

Siiic.  27.  No  corporation  shall  be  dissolved  by  virtue  of  this  who. ©owtakau 

*  "^  not  dijiaoorpor* 

act,  unless  it  shall  appear,  to  the  satisfaction  of  the  court,  that  *^ 
notice  has  been  given  of  the  intended  application  for  a  dissolution 
of  the  corporation,  by  advertisement,  published  in  a  newspaper 
ne.  rest  the  town  prayed  to  bo  disincorporated,  for  at  least  eight 
weekSy  successively,  prior  to  such  application,  nor  until  all  their 
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liabilities  have  either  been  paid  or  secured  to  the  satisfaction  of 
the  probate  court  of  the  proper  county. 

SSt'SI*A"bi**      ^^^'  ^^"  ^^  dissolution  of  any  corporation,  under  this  act, 

J!I^'rISi*n**  !**  sball  invalidate  or  affect  any  right,  forfeiture  or  penalty  accruing 
to  such  corporation,  or  invalidate  or  affect  any  contract  entered 
into  or  imposed  upon  such  corporation. 

cwruo  appoint »  ggc.  29.  WTicnever  the  probate  court  shall  dissolve  Luy  corpo- 
ration, they  shall  appoint  some  competent  person  to  act  as  trustee 
for  the  corporation  so  dissolved. 

gith  Md  bond  of  Sec.  80.  The  trustee,  before  entering  upon  the  discharge  of 
his  duties,  shall  take  and  subscribe  an  oath  before  some  judge  or 
justice  of  the  peace,  that  he  will  faithfully  discharge  the  duties 

Condition  of  of  his  offico,  and  shall,  moreover,  give  bond,  with  sufficient  secu- 
rity, to  be  approved  of  by  the  court,  to  the  use  of  such  disincor- 
porated town,  conditioned  for  the  faithful  discharge  of  the  duties 
of  his  office. 

STTOto?***"^**  ^^^-  ^^'  ^^^®  trustee  .«liall,  as  soon  as  possible,  prosecute  or 
defend  to  final  judgment,  all  suits  instituted  by  or  against  the 
corporation,  collect  all  money  due  to  the  same,  liquidate  all 
lawful  demands  against  the  same,  and,  for  that  purpose,  shall 
sell  any  property  belonging  to  such  corporation,  or  so  much 
thereof  as  may  be  necessary,  and,  generally,  do  all  acts  requisite 
to  bring  to  a  speedy  close  all  the  affairs  of  the  corporation. 

Trnstoo  to  taako  Sec.  32.  Thc  trustcc  shall  make  a  report  of  his  proceedings  to 
the  probate  court  at  each  tcnn  thereof. 

Dntjoftrnstoo         gEo.  83.  Whcu  tlic  trustec  shall  have  closed  the  affairs  of  the 

whni  the  nflJikln 

aroeiotcd.  corporatiou,  he  shall  pay  over  to  the  county  treasurer  all  moneys 

remaining  in  his  hands,  and  deliver  to  the  clerk  of  such  court  all 
books,  papers,  records  and  deeds  belonging  to  the  dissolved  cor- 
poration. 

conpensfttioB.  Seo.  34.  Thc  trustcc  shall  receive  for  his  sendees  such  com- 
pensation as  the  court  shall  think  reasonable. 

RoTennatobo  Seo.  35.  If  any  town,  disincorporutcJ  as  aforesaid,  have  an 

Kbunah  annual  revenue  accruing  thereto,  the  same  shall  be  paid  to  the 

county  treasurer  by  the  persons  owing  the  same  ;  and  all  moneys 
thus  paid,  as  well  as  all  moneys  paid  them  by  the  trustee,  shall 
be  held  and  disposed  of  by  the  court  for  the  benefit  of  such  town, 
and  may  be  applied  by  the  court  to  any  specific  object,  upon  the 
petition  of  a  majority  .of  the  taxable  inhabitants^  of  such  town. 

w«rranti  upon        Seo.  36,  In  all  cascs  whcrc  any  town  in  this  Territory  shall  be 

.^SJwtlli*!*'        indebted  to  any  person,  on  any  account  whatever,  a  warrant  shall 

be  drawn  on  the  treasurer  or  other  officer  having  the  legal  custody 
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of  the  moneys  of  such  city  or  town,  for  the  whole  amount  found 
due  to  such  person  by  the  tribunal  or  officer  haying  the  power  to 
audit  and  allow  claims  against  such  city  or  town,  and  to  draw 
warrants  therefor. 

Sec.  37.  All  warrants,  drawn  on  the  treasurer  or  other  proper  to  u  drawn  u 
officer  of  any  city  or  town,  shall  be  di'awn  in  favor  of  the  person  X;^*J,^^"  *^ 
to  whom  the  amount  thereof  shall  be  allowed,  and  of  no  other 
person. 

Sec.  88.  All  such  warrants  shall  be  assignable,  and  every  as-  wamata  mt^j  u 
signment  of  any  such  warrant  shall  be  by  indorsement  thereon. 

Sec.  39.  This  act  to  take  effect  and  be  in  force  from  and  after 
the  first  day  of  June  next. 

A.  LARZALERE, 
Speaker  of  House  of  Bepresejf.iqiivqs.  ^         ^^ 

C.  W.  BABCOCK,       -^  »^     •^V  \ 

President  of  the  Council. 
Approved  February  1, 1859. 
S.  MEDARY, 

Governor. 

CHAPTER  LXXXI.  J   S     (^  h  ^      Q3 

AN  ACT  regulating  the  Intereat  of  Money. 

Be  it  enacted  by  the  Governor  and  LcgiskUivc  .Assembly  of 
the  Territory  of  Kansasi 

Section  1.  Creditors  shall  be  allowed  to  receive  interest  at  j^JcU*.*"****** 
the  rate  of  ten  per  cent,  per  annum,  where  no  rate  of  interest  is 
agreed  upon,  for  all  moneys  after  they  become  due  by  any  in- 
strument of  the  debtor,  in  writing,  for  money  or  moneys  due  on 
settlement  of  accounts,  from  the  day  of  liquidating  the  same, 
and  ascertaining  the  balance  for  money  recovered  for  the  use  of 
another,  and  retained  without  the  owner's  knowledge  of  the  re- 
ceipt of  the  same,  for  money  due  and  withheld  by  an  unreason* 
able  and  vexatious  delay  of  payment  or  settlement  of  accounts, 
and  for  all  other  money  due  or  to  become  due  for  the  forbearance 
of  payment,  whereof  an  express  promise  to  pay  interest  has  been 
made. 

Sec.  2.  The  parties  may,  in  any  contract  in  writing,  whereby  JXi^"^*J5 
any  debt  is  secured  to  be  paid,  agree  that  more  or  less  than  ten  "'•'"^'*  •**••••     _ 
per  cent,  per  annum  may  be  received.  ^  j 
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i!?p«^i*t?*'**'  Sec.  8.  All  judgments  of  courts  of  record  and  justices  of  dw 
peace  shall  bear  a  rate  of  interest  from  the  day  upon  which  thejr 
are  rendered,  at  the  rate  of  ten  per  centum  per  annum. 

Sbc.  4.  All  acts  and  parts  of  acts  in  conflict  with  the  pro- 
visions of  this  act  are  hereby  repealed,  and  this  act  shall  take- 
effect  and  be  in  force  from  and  after  its  passage. 

A.  LARZALERE, 
Speaker  of  House  of  Representatives. 
C.  W.  BABCOCK, 
President  of  the  Council. 
Approved  February  11, 1859. 

S.  MEDART, 

Governor, 


12'^8-^^S' 


iw«ie«. 


CHAPTER  LXXXn. 

AN  ACT  for  the  Maintenance  and  Support  of  Illegitimate  Cliildren. 

\^  it  endcted  by  the  Governor  and  Legislative  Jlssetnhly  of 
mthe  Territqry  of  Kansas  : 
&«puini>foM  *Section*1.  On  complaint  made  to  any  justice  of  the  peace  of 
this  Territory,  by  any  woman  resident  therein,  who  shall  hereaf- 
ter be  delivered  of  a  bastard  child,  or  being  pregnant  with  a  child^ 
which,  if  born  alive,  may  be  a  bastard,  accusing,  on  oath  or  affir- 
mation, any  person  of  being  the  father  of  said  child,  the  justice 
shall  take  such  accusation  in  writing,  and  thereupan  issue  his 
warrant,  directed  to  the  sheriff,  coroner  or  constable  of  any  coun- 
ty of  this  Territory,  commanding  him  forthwith  to  bring  suck 
accused  person  before  said  justice  to  answer  to  such  complaint,, 
and,  on  return  of  such  warrant,  the  justice,  in  presence  of  the^ 
accused  person,  shall  examine  the  complainant,  under  oath,  re- 
specting the  cause  of  her  complaint,  and  such  accused  person 
shall  be  allowed  to  ask  the  complainant,  when  under  oath>  any 
question  he  may  think  necessary  for  his  justification,  all  of  which 
questions  and  answers,  together  with  every  part  of  the  examina- 
tion, shall  be  reduced  to  writing  by  the  justice  of  the  peace ;  and 
if,  on  such  examination,  the  party  accused  shall  pay,  or  secure 
to  be  paid  to  the  complainant  such  sum  or  sums  of  money  or 
1)roperty  aa  she  may  agree  to  receive  in  full  satisfaction,  and 
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shall  further  orive  bond  to  the  trustees  of  the  township  in  which  s%«nn  township 

°  *  against  malnton- 

said  complainant  shall  reside,  and  their  successors  in  ofiSce,  con-  **"• 
ditioned  to  save  such  township  free  from  all  charges  towards  the 
maintenance  of  said  child,  then,  and  in  that  case,  the  justice 
shall  discharge  the  party  accused,  out  of  custody,  on  his  paying  DUcharge. 
the  costs  of  prosecution  :  Providedy  That  the  agreement  afore- 
said shall  he  made  or  acknowledged  by  both  parties  in  the  pres- 
ence of  the  justice,  who  shall,  thereupon,  enter  a  memorandum  of 
the  same  upon  his  docket. 

Sec.  2.  When  any  woman  has  a  bastard  child,  and  neglects  to  whon  ui*  meth«r 

•^  '  °  negloots  U  bring 

bring  a  suit  for  its  maintenance,  or  commences  a  suit  and  fails  ^J}'/"'®'''***'' 
to  prosecute  to  final  judgment,  the  township  supervisors,  in  any 
township  interested  in  the  support  of  any  such  bustard  child, 
when  sufficient  security  is  not  oflfered  to  save  the  township  from 
expense,  may  bring  a  suit  in  behalf  of  the  township,  against  him 
who  is  accused  of  begetting  such  child,  or  may  take  up  and  pros- 
ecute a  suit  begun  by  the  mother  of  the  child. 

Seo.  3.  In  case  such  accused  person  does  not  comply  with  the  upon  faiiim  to 

,       «  .  «     ,  .  .11.  1*^*  Monritj  to 

provisions  m  the  first  section  of  this  act  contained,  the  justice,  to  JJ^J***  **'•'  *• 
whom  such  complaint  was  made,  shall  bind  such  person  in  a  recog- 
nizance to  appear  at  the  next  term  of  the  district  court,  with 
sufficient  security,  in  a  sum  not  less  than  two  hundred  dollars 
nor  more  than  three  hundred  dollars,  for  the  benefit, of  the  town- 
ship in  which  such  bastard  child  shall  be  born,  to  answer  such 
accusation,  and  to  abide  the  order  of  said  court  thereon,  and  on 
neglect  or  refusal  to  find  such  security,  the  justice  shall  cause 
him  to  bo  committed  to  the  jail  of  the  county,  there  to  be  held 
to  ai.swer  to  such  complaint. 

Sec.  4.  If,  at  the  time  of  such  court,  the  woman  be  not  deliv-  Renewal  of  wo^g* 

'  '  nisanoo. 

ered,  or  be  unable  to  attend,  the  <;ourt  shall  order  the  renewal  of 
the  recognizance,  that  the  accused  person  shall  be  forthpoming 
at  the  next  term  of  the  court  after  the  birth  of  the  child,  at,which 
the  mother  of  said  child  shall  be  able  to  attend ;  and  the  eontin* 
uanco  of  such  bonds  shall  be  entered  by  order  of  said  court,  un- 
less the  security  shall  object  thereto,  and  shall  have  the  same 

•  force  and  efifect  as  a  recogniaance  taken  in  court  for  that  pur'* 
pose. 

Sec.  5.  When  such  accused  person  shall  plead  not  guilty  to  t/w. 
such  charge,  before  the  court  to  which  he  is  recognized,  the  cpurfc 

-.  shall  order  the  issue  to  be  tried  by  a  jiiry^  and  at  the  trial  of  such 
issue,  the  examination  before  the  justice  shall  be  given  in  evi- 
dence, and  the  mother  of  the  bastard  child  shall  be  admitted  m 
82  ^ 
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a  competent  witness,  and  her  credibility  be  left  to  the  jury: 
wi»*u  tromaa  ndi  Providcd.  Alwavs,  that  Tto  woman  shall  be  a<lnutted  as  a  wit- 

ik4mltt«d  aa  wit-  . 

■••■•  ness  as  aforesaid,  who  has  been  convicted  of  any  crime  which 

would,  by  law,  disqualify  her  from  bi'ing  a  witness  in  any  other 
case;  and,  on  the  trial  of  the  issue,  the  jnry  i^hall,  in  behalf  of 
the  man  accused,  take  into  consideration  any  want  of  credibility 
in  the  mother  of  the   bastard  child;  also,  any  variation  in  her 

Sffih^iity  **'  testimony  before  tho  ju'-ticc,  and  that  before  the  jury  ;  and,  also, 
any  other  confession  of  her,  at  any  time,  Avhich  does  not  agree 
with  her  testimony  or  any  other  picas  or  proofs  made  or  produced 
on  behalf  of  accused  person, 

iLS^^with**  Seo.  6.  In  case  the  jury  find  the  dcTcndant  guilty,  or  such 
ma^nt«naiio«  of  ^ccuscd  pcrson,  bcfore  the  trial,  shall  confess  in  court  that  the 
accusation  is  true,  he  shall  be  judged  the  reputed  father  of  such 
child,  and  shall  ^tand  charged  with  the  maintenance  thereof,  in 
such  a  sum  or  snras  &.s  the  court  shall  order  and  direct,  with  pay- 
ment of  costs  of  prosecution,  and  the  court  shall  require  the  re- 
puted  father  to  give  security  to  perform  the  aforesaid  order,  and 
in  case  the  said  reputed  father  shall  neglect  or  refuse  to  give 
Falling  to  riTo    security  as  aforesaid,  and  pay  the  costs  of  prosecution,  he  shall 

•oenrlty,  may  bo  i  i 

Imprisoned.  \^q  Committed  to  the  jail  of  the  county,  there  to  remain  until  he 
shall  comply  with  the  order  of  the  court :  Provided y  That  such 
putative  father  shall  not  be  confined  over  one  year. 

Ball.  Sec.  7.  When  any  dcfeidant  to  a  complaint  of  bastardy  shall 

have  been  committed  to  jail  on  rrgkct  or  refusal  to  find  the  se- 
curity  required  by  the  third  section  of  this  act,  or  on  failure  of 
such  defendant  to  renew  his  recognizance,  as  required  by  the 
fourth  section  of  this  act,  it  shall  be  lawful  for  any  oflBcer,  au- 
thorized to  take  bail  in  criminal  proceedings,  to  admit  such  de- 
fendant to  bail  by  recognizing  him  in  such  sum  and  with  such 
securities  as  such  ofiicer  shall  deem  proper,  conditioned  for  the 
appearance  of  such  defendant  before  the  proper  court,  to  answer 
the  complaint  under  which  he  stands  charged;  and,  lor  taking 

p*w«x  o£ bailor,  such  bail,  the  said  person  may,  by  special  warrant  under  his 
hand  and  seal,  require  the  sheriff  or  jailor  to  bring  such  defend- 
ant before  him,  at  the  court  houso  of  the  proper  county,  at  such 
time  as  in  such  warrant  the  officer  may  direct :  Provided,  That, 
in  fixing  the  amount  of  bail,  the  officer  admitting  the  same,  shall 
be  governed  in  the  amount  and  quality  of  bail  required  by  the 
third  section  of  this  act. 

ESfJJSJbrTr"      ^^^'  ^'  When  any  woman  having  a  bastard  child,  who  now  is  or 
0tst,vhn.        j^^j  hereafter  become  a  pauper  in  any  county  poor  house,  in  any. 
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county  in  this  Territory,  shall  neglect  to  bring  a  suit  for  the 
maintenance  of  such  child,  or  commences  suit  and  fails  to  prose- 
cute to  final  judgment,  the  directors  of  any  poor  house  in  any 
county,  or  the  supervisors  in  any  township  interested  in  the  sup- 
port of  any  such  bastard  child,  where  sufficient  security  is  not 
offered  to  save  the  county  from  expense,  may  bring  a  suit  in  be- 
half of  the  county  against  him  who  is  accused  of  begetting  such 
such  child,  or  may  take  up  and  prosecute  a  suit  begun  by  the 
mother  of  the  child. 

Sec.  9.  The  warrant  authorized  to  be  issued  by  this  act,  wwwii 
against  any  accused  person,  shall  authorize  and  empower  the 
officer,  to  which  it  is  directed,  to  pursue  and  take  the  accused 
person  in  any  county  in  this  Territory,  and  to  bring  said  accused 
person  before  the  justice  who  issued  said  warrant,  to  answer  the 
complaint  made  against  him. 

Sec.  10.  Whenever  bond  shall  be  given  by  any  person  charged  Jjjj**'*'  •' 
with  being  the  father  of  any  illegitimate  child,  under  the  provi- 
sions of  this  act,  the  condition  of  said  bond  shall  be,  that  said 
bastard  child  shall  not  become   a  township  charge,  upon  any 
township  in  this  Territory. 

Skc.  28.  This  act  to  take  effect  and  be  in  force  from  and  after 
the  first  day  of  June  next. 

A.  LARZALERE, 
Speaker  of  House  of  Representatives, 
C.  W.  BABCOCK, 
President  of  the  Council. 

Approved  February  10, 1859. 

S.  MEDARY,  9SS-<^CS^ 

Governor.  / 


CHAPTER  LXXXin. 

AN  ACT  concerning  County  Jails. 

Bt  it  enacted  by  the  Governor  and  Legislative  Assembly  of 

the  Territory  of  Kansas  : 

Section  1,  There  shall  be  established  and  kept  in  every  coun-  cwuiiy  wfc*u« 
ty,  by  authority  of  the  tribunal  transacting  county  business,  at 
the  expense  of  the  county,  a  jail,  for  the  safe  keeping  of  prison- 
ers lawfully  committed. 
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oourtto  ohuge        Sbc.  2.  The  grand  iury,  at  each  term  of  the  district  court, 

grand  J arj  to  la-  o  J      •/ »  ^    ^  » 

•peot  jail.  shall  make  personal  inspection  of  the  county  jail  as  to  the  suffi- 

ciency of  the  same  for  the  safe  keeping  of  prisoners,  their  con- 
venient accommodation  and  health,  and  shall  inquire  into  the 
manner  in  which  the  same  has  beea  kept  since  the  last  term,  and 
the  court  shall  give  this  duty  in  special  charge  to  such  grand  jury, 
and  it  shall  be  imperative  upon  the  tribunal  transacting  county 
business,  to  issue  the  necessary  orders,  or  cause  to  be  made  the 
necessary  repairs  in  accordance  with  the  complaint  or  recommen- 
dation of  the  grand  jury. 

shwiff  rMpoMi-  gEQ,  3^  The  sheriff  of  the  county,  by  himself  or  deputy,  shall 
keep  the  jail,  and  shall  be  responsible  for  the  manner  in  which 
the  same  is  kept.  He  shall  keep  separate  rooms  for  the  sexes, 
except  where  they  are  lawfully  married.  He  shall  supply  proper 
bread,  meat,  drink  and  fuel  for  the  prisoners. 

S?iSiiwon*?wi!      Sbo.  4.  The  cost  of  keeping  a  defendant  imprisoned  by  civil 

pUiSi/^'^  ^'  process  shall  be  taxed  as  costs  against  the  plaintiff,  at  the  rate 
of  fifty  cents  per  day,  and  if,  on  demand  made,  such  plaintiff 
shall  fail  to  pay  the  same,  the  defendant  may  be  discharged,  but 
such  costs  may  afterwards  be  recovered  against  the  defendant. 

w^thiMtaSf^"*      ^^^*  ^-  When  a  prisoner  is  committed  for  crime  or  in  any 

criminal..  g^j^  ^^  bchalf  of  tho  Territory,  the   county  supervisors   shall 

allow  the  sheriff  his  reasonable  charges  for  supplying  such  pris- 
oners. 

wpy?f  pMw2!  S^^-  ^-  When  a  prisoner  is  confined  by  virtue  of  any  process 
directed  to  the  sheriff,  and  which  shall  require  to  be  returned  to 
the  court  whence  it  issued,  such  sheriff  shall  keep  a  copy  of  the 

*^*  \*^^  ^yame,  together  with  his  return  made  thereon,  which  copy,  duly 
certtfied  by  such  sheriff,  shall  be  prima  facie  evidence  of  his 
right  to  retain  such  prisoner  in  custody. 

^Tep't!^  ^' "'"*  Sec.  7.  All  instruments  of  every  kind,  or  attested  copies 
thereof,  by  which  a  prisoner  is  committed  or  liberated,  shall  be 
regularly  indorsed  and  filed,  and  safely  kept  in  a  suitable  box,  by 
such  sheriff  or  by  his  deputy  acting  as  jailor. 

i?.uoc«lir''"*        ^^^-  ^-  ^^^^  ^^^^  ^'^^^  ^^^  contents,  shall  be  delivered  to  tho 

'  successor  of  the  officers  having  charge  of  the  prisoner, 
i^oapoof  priBon-      Sec.  9.  If  auy  prisoner,  confined  on  civil  process,  shall  vio- 
lently escape  from  prison,  without  the  connivance  of  the  jailor, 
and  such  prisoner  shall  be  re-committed  to  the  prison  whence  he 
'     escaped,  within  three  months  next  after  such  escape,  such  a  re- 
commitment shall  operate  to  bar  any  recovery  against  the  sheriff 
for  such  escape,  except  for  the  costs  of  any  action  that  shall  have 
^  been  previously  commenced  against  him  therefor. 
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Sec.  10.  If  judgment,  in  any  such  action  for  escape,  shall  l^Ve  ^^ifnt*.i!fa.t '    ^ 
been  rendered  against  the  sheriff,  before  the  expiration  of  tl^j^eei^^^'^r    « 
months,  such  re-commitment  of  the  prisoner,  as  mentioned  in  the  *  »'"''' 

next  preceding  section,  shall  operate  as  a  satisfaction  of  all  such      ^ .  ^  "  .  V  s 
judgments,  except  the  costs.  ^     *   \ 

Sec.  11.  That  when  there  is  no  suiBScient  prison,  in  any  county  Wn^jauni^fi^  /  ^ 
wherein  any  criminal  offense  shall  have  been  committed,  any 
judge  of  the  district  court  of  such  county,  upon  application  of 
the  sheriff,  may  order  any  person,  charged  with  criminal  offense 
and  ordered  to  be  committed  to  prison,  to  be  sent  to  the  jail  of 
the  county  nearest,  having  a  suf&cient  jail,  and  the  sheriff  of  8u<di 
nearest  county  shall,  on  exhibit  of  the  order  of   such  judgd, 
receive  and  keep  in  custody  in  the  jail  of  his  county,  the  prison- 
's ordered  to  be  committed  as  aforesaid,  at  the  expense  of  the        »       ^  .  ^ 
county  from  which  such  prisoner  was  sent  and  the  same  sheriff     /^       ^  .< 
shall,  upon  the  order  of  the  district  court  or  a  judge  thereof,  re-         ry\  J^. 
deliver  such  prisoner  when  demanded.  ^ 

Sbo.  12.  Any  county  jail  may  be  used  for  the  safe  keeping  of  '^J^^^^  ^ 
any  fugitive  from  justice  from  another  State  or  Territory,  and  fr^£*j5s'tiw**'**  ^^ 
the  jailor  shall,  in  this  case,  be  entitled  to  reasonable  compensa-  •  v* 

tion  for  the  support  and  custody  of  such  fugitives  in  custody,  to  y^^ 

be  paid  by  the  officer  demanding  the  custody  of  the  same.  ^ 

Sec.  13.  Juvenile  prisoners  shall  be  treated  with  humanity,  jbtciiii.  prboa-    s 
and  in  a  manner  calculated  to  promote  their  reformation.     They  "p*'*'*- 
shall  be  kept,  if  the  jail  will  admit  of  it,  in  apartments  separate 
from  those  containing  more  experienced  and  hardened  criminals. 
The  visits  of  patents  and  friends,  who  desire  to  exert  a  moral 
influence  over  them,  shall,  at  all  reasonable  times,  be  permitted. 

Sbo.  14.  That  all  acts  and  parts  of  acts  in  conflict  with  this 
act  are  hereby  repealed. 

Sec.  15.  This  act  to  take  effect  and  be  in  force  from  and 
after  the  firat  day  of  June  next. 

A.  LARZALERE, 
Speaker  of  House  of  Representatives. 
C.  W.  BABCOCK, 
President  of  the  Councit. 

Approved  February  11,  1859. 
S.  MEDARY, 

Governor. 
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♦ '  ,  CHAPTER  LXXXIV. 

/-^  ■      **  AN  ACT  providing  for  the  Selection  and  Summoning  of  Grand  and  Petit 

y  I  /*  r ^  j  ill  Be  it  enacted  by  the  Governor  and  Legislative  Jlssemhly  of 
^ '  '         the  Territory  of  Kansas : 

Section  1.  The  county  board  of  supenrisors  shall,  at  their 
first  meeting  in  each  year,  or  at  any  other  meeting,  if  neglected 
at  such  first  meeting,  make  a  list  of  persons  to  serve  as  petit  ju- 
rors, and  a  list  of  persons  to  serve  as  grand  jurors,  for  the  ensu- 
ing year. 

Sec.  2.  The  said  supervisors  shall  proceed  to  select,  from 
those  assessed  on  the  assessment  roll  of  the  previous  year,  suita- 
ble persons,  having  the  qualifications  of  electors,  to  serve  as  ju- 
rors, and,  in  making  such  selection,  they  shall  take  th%  names  of 
such  only  as  are  not  exempt  from  serving  on  juries,  who  are  in 
possession  of  their  natural  faculties,  and  not  infirm  or  decrep- 
it, of  fair  character,  of  approved  integrity,  of  sound  judgment 
and  well  informed,  and  free  from  all  legal  exceptions. 

Sec.  3.  Such  lists  shall  contain  not  less  than  one  for  every 
hundred  inhabitants  of  each  township  or  ward,  having  regard  to 
the  population  of  the  county,  so  that  the  whole  number  of  jurors, 
selected  in  the  county,  shall  amount,  at  least,  to  one  hundred, 
and  not  exceeding  four  hundred,  one  half  of  whom  shall  be  des- 
ignated as  petit  jurors,  and  one-half  as  grand  jurors. 
AT»idinf  perwM  Sec.  4.  In  makinc  such  selection,  the  supervisors  shall  avoid, 
ifWTioMjeM.  as  far  as  practicable,  selecting  any  of  the  same  persons  who  were 
actually  drawn  and  who  served  as  jurors  during  the  preceding 
year. 

Sec.  5.  Certified  lists  of  the  persons,  so  selected  to  serve  as 
jurors,  shall  be  transmitted  immediately  to  the  county  clerk. 
Di«»Miiief  tht  Sec.  6.  On  receiving  such  lists,  the  county  clerk  shall  file  the 
ufiwwbig,  same  in  his  office,  and  shall  write  down  the  names  contained 
therein,  on  separate  pieces  of  paper,  of  the  same  size  and 
appearance,  as  nearly  as  may  be,  and  shall  fold  up  each  of  such 
pieces  of  paper  so  as  to  conceal  the  name  thereon,  and  deposit 
those  on  the  list  of  petit  jurors  in  a  box  to  be  kept  by  him  for 
that  purpose,  to  be  laballed  * 'petit  jury  box;"  and  those  on  the 
lists  of  grand  jurors  in  a  separate  box,  to  be  labelled  "grand  jury 
box." 

Sec.  7.  The  persons,  whose  names  shall  be  so  returned,  shall 
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serve  as  such  jurors  for  one  year,  and  until  other  persons  are  se-  ' 
looted  and  lists  of  such  persons  returned  and  filed. 

Sec.  8.  Upon  receiving  such  new  lists,  the  county  clerk  shall  JJiwi'JwS'*. 
destroy  the  ballots  deposited  in  the  jury  box  for  the  year  preced-  *"*'*^- 
ing,  and  depopit  the  ballots,  containing  the  names  entered  on 
such  new  lists,  in  the  same  manner  as  above  required. 

Sbc.  9.  At  least  thirty  days  before  the  holding  of  any  district  SriV/'iSy 
court,  at  which  such  juries  shall  be  required  by  law,  the  county  ^•^^•^•'••^  • 
clerk,  where  sucli  court  is  to  be  held,  shall  draw  from  the  petit 
jury  box  the  names  of  twenty-four  persons,  and  any  additional 
number  that  may  have  been  ordered  by  the  court,  to  serve  as  petit 
jurors ;  and  from  the  grand  jury  box  the  names  of  eighteen  per- 
sons to  serve  as  grand  jurors. 

Sbc.  10.  At  least  three  days  before  the  drawing  of  such  ju-  pJiif"rf'iht. 
rors,  the  clerk  shall  give  notice  to  the  sheriff  and  two  justices  of  «i  of V*  ^'**'" 
the  peace  of  said  county,  of  the  day  and  hour  when  such  draw- 
ing will  take  place. 

Sec.  11.  At  the  time  so  appointed,  it  shall  be  the  duty  of  the 
sheriff  o£  the  county,  in  person,  or  by  his  under  sheriff  and  the 
justices  aforesaid,  to  attend  at  the  county  clerk's  office  to  witness 
such  drawing,  and,  if  any  two  of  said  officers  shall  attend,  at  the 
time  and  place  appointed,  the  clerk  shall  proceed,  in  their  pre- 
sence, to  draw  the  jurors. 

Sec.  12.  If  two  of  the  officers,  so  notified,  do  not  appear,  the  tVJlSJiiS**' 
clerk  shall  adjourn  the  drawing  of  such  jurors  until  the  next  day, 
and  shall,  by  written  notice,  require  any  justice  of  the  peace  of 
the  county  to  attend  such  drawing  on  the  adjourned  day. 

Seo.  13.  If,  at  the  adjourned  day,  any  two  of  the  officers  ii  two  u  mtte.*- 
notified  to  attend  the  drawing"  of  such  jurors,  shall  appear,  but  vto9^. 
not  otherwise,  the  clerk  shall  proceed,  in  the  presence  of  the  offi- 
cers so  appearing,  to  draw  the  jurors. 

Sec.  1 1.  The  clerk  shall  conduct  such  drawing  as  follows :  MMaof  of  4mw- 
First,  He  shall  shake  each  of  the  boxes,  containing  the  names  of 
jurors  returned  to  him,  from  which  jurors  areTequired  to  be  drawn, 
so  as  to  mix  the  slips  of  paper,  upon  which  such  names  were 
written,  as  much  as  possible:  Second,  He  shall  then  publicly  Hia«fe«k«pt. 
draw  out  of  the  said  boxes,  respectively,  as  many  of  said  slips 
or  paper,  containing  such  names  of  grand  and  petit  jurors,  or 
both,  as  shall  be  required  by  law,  or  specially  ordered  for  such 
court :  Third,  A  minute  of  the  drawing  shall  be  kept  by  one  of 
the  attending  officers,  in  which  shall  be  entered  the  name  con- 
tained on  every  slip  of  paper  so  drawn,  before  any  other  such 
slip  shall  be  drawn:    Fourth.  If,  after  drawing  the  whole  num-  ^Vd 
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ber  i^qtured  for  grand  or  petit  jurors,  the  name  of  any  persoa 
shall  appear  to  ha^e  been  drawn  who  is  dead,  or  become  insane^ 
or  who  has  permanently  removed  from  the  county,  to  the  know- 
ledge of  the  clerk  or  any  other  attending  officer,  an  entry  of  such 
fact  shall  be  made  in  the  minute  of  the  drawing,  and  the  slip  of 
N«wdxftwi»g.      paper  containing  «uch  name  shall  be  destroyed :     Fifth,  Another 
name  shall  then  be  drawn,  in  place  of  that  contained  on  the  slip 
of  paper  so  destroyed,  which  shall  in  like  manner  be  entered  in 
the  minutes  of  the  drawing :     Sixth,  The  same'proceedings  shall 
be  had,  as  often  as  may  be  necessary,  until  the  whole  number  of 
vinuu  of  draw-  jurbrs  required  shall  have  been  drawn :     Seventh,  The  minute  e£ 
lifrk  Sd  ofiiMw.  the  drawing  shall  (then  bo  signed  by  the  clerk  and  the  attending 
.<«p»at«  iitt<ifor  officers,  and  filed  in  the  clerk's  office :     Eighth,  Separate  lists  of 
jlwfi.*"  ''* '     of  the  names  of  the  persons  so  drawn  for  petit  jurors,  and  of 
those  drawn  for  grand  jurors,  with  their  places  of  residence,  and 
specifying  for  what  court  they  were  drawn,  shall  be  made  and 
certified  by  the  clerk  and  the  attending  officers,  and  shall  be  de- 
livered to  ike  sheriff  of  the  county. 
Sheriff  shall  mun-      Sec.  15.  The  shcriff  shall  summon  the  persons  named  in  suck 
dSJUpH^r"*     lists,  respectively,  to  attend  such  court,  at  least  six  days  previous- 
to  the  sitting  thereof,  by  giving  personal  notice  to  each  person,, 
or  by  leaving  a  written  oaotice  at  his  place  of  residence,  with  some  • 
person  of  proper  age,  and  shall  return  such  lists  to  the  court,  at 
the  opening  thereof,  specifying  those  who  were  summoned,  and- 
the  manner  in  which  each  person  was  notified. 
cap:«iofiitt«  Sec.  16.  It  shall  be  .the  duty  of  the  county  clerk  to  furnish. 

«ui.  ^  any  person  applying  therefor,  and  paying  the  fees  allowed,  by 
law  for  the  same,  a  copy  of  the  lists  of  jurors  di'awn  to  attend- 
any  court. 

piMfor-oB-ai-  Sec.  17.  The  court,  to  which  any  list  of  jurors  shall  be  re- 
turned by  the  sheriff,  shall  impose  a  fine,  not  exceeding  tvrc«4)y. 
dollars,  for  each  day  that  any  person,  duly  summoned  as  a  juror,, 
shall,  without  reasonable  cause,  neglect  to  attend ;  but  if  it  ap- 
pear, by  such  return,  that  any  person  was  notified  by  leaving  a 
written  notice  at  his  place  of  residence,  the  court  shall  suspend 
the  imposition  of  such  fine  until  the  defaulting  juror  shall  be 
notified  to  appear  and  show  cause  why  the  same  should  notj  be 
imposed. 

pwMMezfBpt  Sec.  18.  The  following  persons  shall  be  exempt  from  serving 
as  jurors,  to- wit :  The  governor,^  secretary,  treasurer  and  au- 
ditor of  the  Territory;  the  justices  of  the  supreme  court,  all 
judges  pjf  courts  of  record,  superintendent  of  ppipnion  schools, 
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derks  of  courts,  registers  of  deeds,  sherifis  and  their  deputies, 
coroners,  constables,  all  officers  of  the  United  States,  attorneys 
and  counsellors  at  law,  ministers  of  the  gospel,  preceptors  and 
teachers  of  incorporated  academies,  fehymen,  all  members  of 
any  company  of  firemen  organized  according  to  law,  all  persons 
more  than  sixty  years  of  age,  sad  all  other  persons  exempted,  by 
any  other  law  of  this  Territory,  from  serving  on  juries. 

Sbc.  19.  The  court,  to  which  any  person  shall  be  returned  as  whenpewont 
a  juror,  shall  excuse  such  juror  from  serving  at  such  court  when-  ' 

ever  it  shall  appear :  First,  That  he  is  exempt  from  serving  on 
juries  by  the  provisions  of  the  preceding  section :  or,  Second, 
That  he  is  a  practicing  physician  or  surgeon,  and  has  patients 
requiring  his  attention  :  or,  Third,  That,  he  is  a  justice  of  the 
peace,  or  eifecutes  any  other  civil  <JEce,  the  duties  of  which  are, 
at  the  time,  inconsistent  with  his  attendance  as  a  juror:  or, 
Fourth,  That  he  is  a  teacher  of  any  school,  actually  employed 
and  sei-ving  as  such :  or.  Fifth,  When,  for  any  other  reason,  the 
interest  of  the  public  or  of  the  individual  juror  will  be  ma- 
terially injured  by  such  attendance,  or  his  own  health  or  that 
of  any  member  of  his  family  requires  his  absence  from  such 
court. 

Sec.  20.  After  the  adjournment  of  any  court,  at  which  any  Ntm^of  j«mm 
jurors   shall  have  been  returned  as  herein  provided,  the  clerk         ***'*'* 
shall  inclose  the  ballots,  containing  the  names  of  those  who  at- 
tended and  served  as  jurors,  in  an  envelope,  under  seal,  or  depo- 
sit the  name  in  a  separate  box ;  and  the  ballots,  containing  the  Noa^atitoBMttii 
names  of  those  who  did  not  appear  and  serve  as  jurors,  which  ^JiJ^**^ 
shall  not  have  been  destroyed,  shall  be  returned  to  the  box  from 
which  they  were  taken. 

Sec.  21.  If,  at  the  time  of  drawing  any  jury  by  the  clerk  as  whwaiiiL  _ 
herein  provided,  there  shall  not  be  a  sufficient  number  of  ballots  ^^yiSkSIgB.***' 
remaining  in  the  boxes  in  which  they  were  originally  deposited, 
after  drawing  all  that  may  be  therein,  the  clerk  shall  return  to 
such  boxes  the  ballots  containing  the  names  of  those  who  have 
previously  attended  and  served  as  jurors  during  the  same  year, 
and  shall  then  draw  from  such  boxes  the  number  of  jurors  re- 
quired, in  the  same  manner  and  with  the  like  effect  as  if  such 
jurors  had  not  been  previously  drawn. 

Sec.  22.  Whenever,  in  the  opinion  of  the  judge  of  any  dis-  S'SfdlSSIiJr**' 
trict  court,  more  than  twenty-four  petit  jurors  shall  be  necessary 
to  attend  Jiny  such  district  court,  he  may,  by  an  order  under  his 
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hand,  direct  such  additional  number  of  jurors  as  he  shall  deem 
necessary,  not  exceeding  twenty-four,  to  be  drawn. 
SuTtii^iSJ*        ^^^*  ^^*  ^^^^  ^^^^^  ®^*^^  ^®  served  on  and  filed  with  the  clerk 
u^iwrty  *''*'*'  of  the  county,  in  which  such  court  is  to  be  held,  at  least  thirty 
days  previous  to  the  day  appointed  for  the  commencement  there- 
of, and  the  said  clerk  shall  thereupon  draw  the  number  specified 
in  such  order,  in  addition  to  the  number  otherwise  required  by 
law,  and  shall  proceed  therein,  in  all  respects,  in  the  same  man- 
ner herein  prescribed. 
wbM<N>«rtBft7       Sec.  24.  Whenever,  for  any  cause,  grand  or  petit  jurors  shall 
rswA  ^^^  ^^^^  ^^^^  drawn  and  summoned  to  attend  any  district  court, 
or  a  sufficient  number  of  qualified  jurors  shall  fail  to  appear, 
such  court  may,  in  its  discretion,  order  a  sufficient  number  of 
grand  or  petit  jurors,  or  bojti,  to  be  forthwith  drawn  and  sum- 
moned to  attend  such  court ;  or  such  court  may,  by  an  order  to 
*  be  entered  in  the  minutes  of  such  court,  direct  the  sheriff  of  tlie 
county  forthwith  to  summon  so  many  good  and  lawful  men  of 
his  county,  to  serve  as  such  jurors,  as  the  case  may  require. 

uttAmxHTtm  ^^^*  ^^'  •'■^®  sheriff,  on  receiving  a  list  of  jurors  drawn  pur- 
suant to  the  preceding  section  or  a  copy  of  the  order  therein  men- 
tioned, shall  proceed,  as  soon  as  practicable,  to  summon  such 
jurors,  in  the  manner  aforesaid,  forthwith  to  attend  such  court ; 
and  shall,  in  like  manner,  return  the  names  of  those  summoned 
by  him,  to  the  court,  specifying,  in  such  return,  the  manner  in 
which  each  person  was  notified. 

ilKd^rom  r?*  ^^^'  ^^'  When  there  shall  not  be  jurors  enough  present  to 
form  a  panel,  in  any  cause,  the  district  court  may  direct  the 
sheriff  or  other  proper  officer  to  summon  a  sufficient  number  of 
persons,  having  the  qualifications  of  jurors,  io  complete  the  panel 
from  among  the  bystanders,  or  from  among  the  neighboring 
citizens,  and  the  sheriff  shall  summon  the  number,  so  ordered, 
accordingly,  and  return  their  names  to  the  court. 

iluSw^^  Sec.  27.  Every  person,  summoned  pursuant  to  the  provisions 
of  the  last  three  sections,  shall  attend  forthwith  and  serve  as  a 
juror,  unless  excused  by  the  court,  and,  for  every  neglect  or  refu- 
sal so  to  attend,  shall  be  subject  to  a  fine,  in  the  same  manner  as 
jurors  regularly  drawn  and  summoned  as  hereinbefore  provided. 
SirVLriSSi*"  Sec.  28.  The  clerk  of  the  board  of  supervisors  shall  perform 
trSSm?'^****'  all  the  duties  of  county  clerk,  required  in  this  or  any  other  act, 
until  the  office  of  county  clerk  shall  be  filled  at  the  next  general 
election. 
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Seo.  29.  This  act  to  take  effect  and  be  in  force  from  and  after 
its  passage.      ' 

A.  LARZALERE, 
Speaker  of  House  of  Sepresetitaiives. 
0.  W.  BABCOCK, 
President  of  the  Council. 
Approved  February  11,  1859. 
S.  MEDARY, 

Governor. 


CHAPTER  LXXXV. 

AN  ACT  to  Relieve  the  Firemen  of  the  City  of  Leavenworth  from  Service 
on  Juries  and  from  Poll  Tax. 

Be  it  enacted  by  the  Governor  and  Legislative  jUssemblt/  of 
the  Territory  qf  Kansas : 

Section  !•  That,  from  and  after  the  passage  of  this  act,  any  JJSjSTJ'il'* 
person  who  is  a  member  of  any  fire  company,  in  the  city  of  cSj^iSSii 
Leavenworth,  shall  be  exempt  from  poll  tax  and  from  service  on  mmTpJi^xI' 
any  jury. 

Sec.  2.  This  act  to  take  effect  and  be    in   force  from  und 
after  its  passage. 

A.  LARZALERE, 
Speaker  of  House  of  Representatives. 
C.  W.  BABCOCK, 
President  of  the  Council. 
Approved  February  7,  1859. 


S.  MEDARY, 


Governor. 


jSCo^  /37 


CHAPTER  LXXXVI. 

AN  ACT  to  define  the  Duties  of  Justices  of  the  Peace  in  Cases  of  Breach  of 

the  Peace. 

Be  it  enacted  by  the  Governor  and  Legislative  Assembly  of 

the  Territory  of  Kansas : 

Section  1.  Justices  of  the  peace  may  have  jurisdiction  of  all  fiSSSixS^t 
cases  of  simple  assault  and  battery  and  affrays :  Provided^  A(^- MMyuiftt- 
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ever,  That  nothing  herein  contained  shall  be  construed  to  extend  to 
cases  of  assault  and  battery  and  affrays  which,  by  any  of  the  laws 
of  this  Territory,  are  punishable  by  imprisonment,  or  where  the 
damages,  alleged  to  have  been  sustained,  exceed  the  sum  of  one 
hundred  dollars :  ^nd  provided^  further ,  That  nothing  herein 
contained  shall  prevent  a  prosecution  of  such  assault  and  battery 
or  affray  by  indictments,  in  the  courts  of  this  Territory  having 
criminal  jurisdiction. 
ArwBt  and  ex»m.  Sec.  2.  Said  justiccs  of  the  peace  shall  and  they  are  hereby 
jStJw  of  pc^.  authorized  and  empowered  to  cause  to  be  arrested  any  person  or 
persons  charged  with  any  offense  against  the  peace  or  quiet  of  the 
county  or  neighborhood  in  which  he  may  reside,  for  any  assault 
and  battery  or  affray,  riots,  row  or  unlawful  assembly  ;  and,  if 
the  said  justice,  on  a  full  examination  of  the  matter  before  him, 
shall  find  that  the  offense  is  such  as  would  subject  the  person  Of 
persons  thus  charged  to  imprisonment  or  fine  exceeding  one 
hundred  dollars,  he  shall  require  such  person  or  persons  to  give 
bail  for  their  appearance  at  the  next  term  of  the  court  for  the 
county  in  which  the  offense  was  committed  having  criminal  juris- 
diction. 
Warrant,  wh«a  Sec.  3.  Whenever  a  complaint  shall  be  made  to  a  justice  of 
«»*•*.  the  peace,  on  the  oath  or  amrmation  of  any  person  competent  to 

testify  against  the  accused,  that  an  assault,  battery,  affray  or 
other  breach  of  the  peace  has  been  or  is  about  to  be  committed, 
the  justice  shall  forthwith  issue  a  warrant  for  the  arrest  of  the 
offender,  which  warrant  shall  be  executed  by  the  sheriff  of  the 
county  or  constable  of  the  township,  or  by  some  competent  person 
specially  deputed  by  the  justice  for  that  purpose. 
ji»t{o«  thaii  ii.  Sec.  4.  If  any  justice  of  the  peace  shall  have  personal  knowl- 
*^S^^S^iL9\\^  edge  that  any  of  the  offenses  mentioned  in  the  last  section  are 
abo«t'to  be  committed,  he  shall  issue  his  warrant  and  proceed  as 
is  directed  in  that  section  ;  and,  if  any  such  offense  is  committed, 
threatened  or  attempted  in  his  presence,  he  shall  immedietely 
arrest  the  offender  or  cause  it  to  be  done  ;  and,  for  this  purpose, 
no  warrant  or  process  shall  be  necessary,  but  the  justice  may 
summon  to  his  assistance  any  sheriff,  coroner  or  constable,  and 
all  other  persons  there  present,  whose  duty  it  shall  be  to  aid  the 
justice  in  preserving  the  peace,  arresting  and  securing  the  offend- 
ers, and  all  such  as  obstruct  or  prevent  the  justice  or  any  of  his 
assistants  in  the  performance  of  their  duty. 

ilfS'wM'         ^®^"  ^*  When  any  person  shall  be  brought  before  a  justice  of 
-•^••'  the  peace,  under  the  provisions  of  this  act,  it  shall  be  the  duty  of 
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the  justice  to  hear  and  determine,  in  a  summarj  mode,  the  com- 
plaint alleged  against  the  defendant. 

Sec.  6.  Upon  good  cause  shown,  the  justice  may  postpone  the  Poftponomeut  oc 
trial  of  the  cause  to  a  day  certain,  in  which  case  he  shall  require 
the  defendant  to  enter  into  a  recognizance,  with  sufficient  security, 
conditioned  that  he  will  appear  before  the  justice,  at  the  time  and  R«'»k«»i«"««- 
place  appointed,  then  and  there  to  answer  the  complaint  alleged 
against  him.  ^ 

Sec.  7.   If  the  defendant  shall  fail  or  refuse  to  enter  into  commumoat  to 

Jail. 

recognizance,  the  justice  shall  commit  him  to  the  common  jail  of 
the  county,  there  to  remain  until  the  day  fixed  for  the  trial  of  the 
complaint  alleged  against  him. 

Sec.  8.  In  case  of  the  breach  of  any  recognizance  entered  into  jKnw!*'  "***" 
as  aforesaid,  the  same  shall  be  certified  and  returned  to  the  court 
taviDg  criminal  jurisdiction,  to  be  proceeded  on  according  to  law. 

Sec.  9.  If,  in  the  progress  of  any  bial  before  a  justice  of  the  when  proo«iNi- 
peace  under  the  provisions  of  this  act,  it  shall  appear  that  the  ^""^^ 
accused  ought  to  be  put  upon  his  trial  for  an  ofiense  not  cogni- 
,  zable  before  a  justice  of  the  peace,  the  justice  shall  immediately 
stop  all  further  proceedings  before  him,  and  proceed  as  in  other 
criminal  cases  exclusively  cognizable  before  the  court  having 
criminal  jurisdiction. 

Seo.  10.  In  all  cases  arising  under  this  act,  it  shall  be  the  AttcndAne*  of 

°  .  intared  party  and 

duty  of  the  justice  of  the  peace,  acting  m  the  case,  to  summon  7orwdb/iaUoh. 
the  injured  party,  and  all  others  whose  testimony  may  be  deemed  "*°*" 
material,  as  witnesses  at  the  trial,  and  to  enforce  their  attendance 
by  attachment,  if  necessary. 

Sec.  11.  All  trials  before  a  justice  of  the  peace,  under  this  jnryof  ai«. 
act,  shall  be  by  a  jury  of  six  competent  men,  who,  if  they  find 
the  defendant  guilty,  shall  assess  the  fine  to  bo  paid  by  him,  wno. 
which  shall  not  bo  less  than  one  dollar  nor  more  than  one  hun- 
dred dollars,  according  to  the  nature  of  the  offense. 

Seo.  12.  When  proceedings  are  commenced,  under  the  provi-  PrMocutow  n»m« 

*  *^  1  it     1  entered  on  docket. 

sions  of  this  act,  on  the  information  or  complaint  or  the  injured 
party,  his  name  shall  be  entered  by  the  justice  on  his  docket  as 
prosecutor,  and,  if  the  defendant  shall  be  discharged  or  acquitted, 
ihe  costs  shall  be  paid  by  the  county.  » 

Sec.  13.  In  all  cases  of  conviction,  under  the  provisions  of  rpon  eonTietion. 

'  '^  may  be  committod 

this  act,  the  justice  shall  enter  judgment  for  the  fine  and  costs  Ji,^^'*"'^**  '•- 
against  the  defendant,  and  may  commit  him  until  the  judgment 
18  satisfied,  or  issue  execution  on  the  judgment  to  the  use  of  the 
eounty. 
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DiMiutrte.  Sbc.  14.  Any  defendant,  committed  under  the  provisions  of 

this  act,  maj  be  discharged  in  the  same  manner  as  if  he  had  been 
committed  by  the  district  court. 

appml  gBc,  15,  Any  person,  convicted  under  this  act,  may  appeal  to 

the  court  having  criminal  jurisdiction,  if  he  shall,  on  the  day  of 
the  rendition  of  the  judgment,  file  an  aflidavit  stating  that  ho 
verily  believes  himself  aggrieved  by  the  verdict  and  judgment, 
and,  also,  enter  into  recognizance,  with  suflScient  securities, 
householders  of  the  county,  which  rocognizanco  shall  be  in  the 
form  and  with  the  condition  required  in  appeals  from  a  justice  of 
the  peace  in  civil  cases. 

«etwii  of  •pp«a.  Sec.  16.  All  appeals,  taken  ten  days  or  more  before  any  term 
of  the  court  having  criminal  jurisdiction  of  the  county,  shall  be 
returned  to  that  term  ;  but,  if  taken  within  ten  days  next  before 
the  commencement  of  a  term,  shall  be  returnable  to  the  second 
term. 

Upon  app^i.  Sec.  17.  When  an  appeal  is  taken  and  perfected,  according  to 

TecofBii«d.  this  act,  It  shall  be  the  duty  of  the  justice  to  cause  all  material 
witnesses  to  enter  into  a  recognizance,  in  the  sum  of  fifty  dollars 
each,  conditioned  for  their  appearance  to  testify  in  the  cause  at 
the  tenn  to  which  the  appeal  is  returnable,  and  shall,  on  or  before 
the  first  day  of  such  term,  file  in  the  oflice  of  the  clerk  of  the  court 
having  criminal  jurisdiction,  a  copy  of  the  entries  on  his  docket, 
with  a  copy  of  the  process  and  aflidavit  of  appeal,  and  the  origi- 
nal recognizance  of  the  defendant  and  witnesses,  duly  certified. 

CftiiMt«b«  heard      Seg.  18.  The  clei'k  of  the  court  having  criminal  jurisdiction 

jtiinsrtu.  shall  enter  the  cause  on  his  docket,  and,  if  the  appeal  be  regularly 

taken,  the  cause  shall  be  heard  on  the  merits  at  the  return  term, 
unless  good  cause  be  shown  for  a  continuance,  and  the  costs  in 
both  courts  shall  abide  the  event  of  the  trial  in  the  court  having 
criminal  jurisdiction. 

Appeals ukw In  Sec.  19.  All  appcals  maybe  taken*  at  any  time  within  ten 
days  after  the  day  of  trial  before  the  justice. 

jndgdiciit  afflm-      Sec.  20.  If  the  judgment  of  the  justice  shall  be  affirmed,  or, 

od  «arriw  «o0lt  ia  •    i     .  i  i 

wihcenrti.  upon  a  trial  m  the  court  having  criminal  jurisdiction,  the  de* 
fendant  shall  be  convicted  aud  any  fine  assessed,  judgment  shall 
be  rendered  for  such  fine  and  the  costs  in  both  courts,  against  the 
defendant  and  his  securities. 

Bioevueniathir-  Sbc.  21.  If  thc  judgmcut  In  the  court  having  criminal  jurisdic- 
tion be  not  satisfied  in  thirty  days  after  the  rendition  thereof^ 
execution  may  issue  against  the  defendant  and  his  securities  for 
the  fine  and  costs  aforesaid,  which  shall  be  made  out  of  the 
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property  of  the  defendant,  if  sufficient  thereof  be  found ;,  it  not,  *  *  '  ^    i 

then  out  of  the  property  of  said  securities. 

Sec.  22.  In  all  cases  not  specially  provided  for  by  this  act,  J^f^J^Jf**-  ^^ 
the  process  and  proceedings  before  the  justice  shall  be  governed 
by  the  laws  regulating  proceedings  in  justices*  courts  in  civil 
eases. 

Sec.  23.  It  shall  be  the  duty  of  the  justice  before  whom  any  f\*J®oi"^*5^y^ 
conviction  may  be  had  under  this  act,  if  there  be  no  appeal,  to  ^»>«  »•  *pp«»l 
make  out  and  certify,  and,  within  ten  days  after  the  date  of  the  ^O  •    ^  ^/ 
judgment,  deliver  to  the  treasurer  of  the  county  a  statement  of      ^fa^>i»a.«^^  J 
the  case,  the  amount  of  the  fine,  and  the  name  of  the  constable  ' 

charged  with  the  collection  thereof ;  and  the  county  treasurer  shall  cowity  muww. 
charge  the  constable  with  the  amount  of  such  fine,  and,  unless  the 
same  be  paid  into  the  county  treasury  within  thirty  days  after  the 
date  of  the  judgment,  the  county  attorney  shall  cause  an  action,  couty  ^^lutwtf. 
for  the  recovery  thereof,  to  be  instituted  against  the  constable 
and  his  sureties,  in  any  court  having  jurisdiction,  and  judgment 
shall  be  rendered  for  the  amount  of  such  fine  with  twenty  per 
cent,  damages  for  the  detention  thereof. 

Sec.  24.  Any  justice  of  the  peace,  sheriff,  coroner  or  constable,  22^***  Jjj?^' 
who  shall  willfully  neglect  or  refuse  to  perform  any  duty  enjoined 
on  him  by  this  act,  shall  be  deemed  guilty  of  a  misdemeanor  in 
office,  and  shall  be  subject  to  a  fine  not  exceeding  fifty  dollars. 

Sec.  25.  Fines  and  penalties  incurred  under  this  act,  in  cases  rine.,  how  t^ 
not  otherwise  provided,  may  bo  recovered  before  any  justice  of 
the  peace  by  action. 

Sec.  26.  When  a  trial,  under  the  provisions  of  this  act,  shall  wHiumt'ftr 

1    ,         ,         .        .  1     <t  •  oomlBned  trial, 

be  continued  by  the  justice,  it  shall  not  bo  necessary  for  the  ^•»**>*y 
justice  to  summon  any  witnesses  who  may  be  present  at  the  con- 
tibuance,  but  said  justice  shall  verbally  notify  such  witnesses,  aa 
either  party  may  require,  to  attend  before  him  to  testify  in  the 
cause  on  the  day  set  for  trial,  which  verbal  notice  shall  be  as 
valid  as  a  summons. 

Seo.  27.  This  act  to  take  effect  and  be  in  force  from  and  after 
the  first  day  of  June  next. 

A.  LARZALERE, 
Speaker  of  House  of  Representativei. 
C.  W,  BABCOCK, 
President  of  the  CounciL 
Approved  February  10, 1859. 
S.  MEDARY, 

Governor. 
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/  <?  (^  O  -    /3  C  CHAPTER  LXXXVn. 

AN  ACT  regulating  the  Jurisdiction  and  Procedure  before  Justices  of  the 
Peace^  and  of  the  Duties  of  Constables  in  Civil  Cases. 

Be  it  enacted  by  the  Governor  and  Legislative  Assembly  of 
the  Territory  of  Kansas  : 

*^dieti«ii.^  Section  1.  The  jurisdiction  of  justices  of  the  peace  in  civil 

cases  shall  be  co-extensive  with  the  county  wherein  they  may  have 
*  '     been  elected,  and  wherein  they  shall  reside. 

SLi^iSSrHif?        ^^^'  2'  That  justices  of  the  peace  within  and  co-extensive 
with  their  respective  counties  shall  have  jurisdiction  and  author- 
ity :     First,  To  administer  any  oath  or  aiSrmation  authorized  or 
^     .         required  by  law  to  be  administered :     Second,  To  take  the  ac- 
knowledgment of  deedS;  mortgages  and  other  instruments   of 
writing :   Third,  To  solemnize  marriages  ix  Fourth,  To  issue  sub- 
poenas for  witnesses  and  coerce  their  attendance  in  causes  or  mat- 
ters pending  before  them,  or  other  cause  or  matter  wherein  they 
may  be  required  to  take  depositions :     Fifth,  To  try  the  action 
for  the  forcible  entry  and  detention,  or  the  detention  only,  of  real 
property :     Sixth,  To  proceed  against  security  for  costs  and  bail 
for  the  stay  of  execution  on  their  dockets :     Seventh,  To  issue 
attachment  and  proceed  against  tlW  goods  and  effects  of  debtors 
in  certain  cases  :     Eighth,  To  issue  executions  on  judgments  ren- 
dered by  them  :     Ninth,  To  proceed  against  constables  failing  to 
make  return,  making  false  return,  or  failing  to  pay  over  money 
.  collected  on  execution  issued  by  such  justice  :     Tenth,  To  try  the 
right  of  the  claimant  to  property  taken  in  execution  or  on  attach- 
•  ment :     Eleventh,  To  act,  in  the  absence  of  the  probate  judge,  in 
ihe  trial  of  contested  elections  of  justices  of  the  peace :   Twelfth, 
To  issue  summons  and  take  cognizance  of  all  cases  where  the 
sum  in  controversy  does  not  exceed  one  hundred  dollars. 
jMti«eth*T«ja-       Sbc.  3.  When  the  balapce  claimed  to  be  due  on  any  open  or 
i2?i£r$ioa?*'    unsettled  account,  or  on  any  bill,  note  or  bond,  shall  be  less  than 
one  hundred  dollars,  the  party  by  whom  such  balance  shall  be 
claimed,  may  commence  his  action  therefor  before  a  justice  of 
the  peace,  who  shall  have  power,  and  he  is  hereby  authorized 
to  hear  and  determine  the  matters  in  controversy,  without  re- 
gard to  the  amount  of  the  original  account  or  contract,  and  he 
may  render  judgment  for  any  balance  found  due,  not  exceed- 
ing one  hundred  dollars ;    and,  if  any  plaintiff  appeal  from  a 
judgment  entered  in  his  favor  for  such  balance,  and  shall  recover 
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judgment  for  a  sum  greater  than  one  liundred  dollars,  besides  in- 
terest and  costs,  lie  shall  not  recover  costs  on  such  appeal. 

Sec.  4.  In  actions  founded  upon  an  undertaking  given  in  pur-  WMHomon  «»- 
Buance  of  law  in  any  civil  proceeding  pending  before  a  justice,  "  **^- 
such  justice  or  his  successor  in  oflBce  shall  have  jurisdiction  there- 
of, where  the  sum  due  or  demanded  on  such  undertaking  does  not 
exceed  one  hundred  dollars. 

Sec.  5.  It  anv  debtor  shall  appear  before  a  justice  of  the  if  debtor  confw 

^  "^  '^  d«M,  duty  of  Jut- 

peace  without  process,  and  confess  that  he  is  indebted  to  another,  **'=•• 

it  shall  be  luwtul  for  such  justice,  on  the  application  of  the  cred- 
itor, to  render  judgment  on  such  confession  against  the  debtor. 

Sec.  6.  Whenever  the  office  of  coroner  shall  become  vacant  in  May  wt « coro- 
ner. 

auy  county,  by  death,  resignation,  expiration  of  the  term  of  office, 
or  otherwise,  or  where  the  coroner  shall  be  absent  from  the  county, 
or  unable,  frcia  sickness  or  other  cause,  to  discharge  the  duties 
of  his  office,  or  shall  reside  more  than  ten  miles  distant  from  the 
place  where  the  dead  body  of  any  person,  supposed  to  have  come 
to  his  or  her  death  by  violence  or  casualty,  may  be  found,  any 
justice  of  the  peace  of  the  county  shall  be  vested  with  all  the 
powers  and  shall  perform,  all  and  singular,  the  duties  apper- 
taining to  the  office  of  coroner,  so  far  as  it  respects  the  power 
and  duty  of  a  coroner  to  hold  inquisition  over  any  dead  body 
found  as  aforesaid';  and,  when  acting  in  the  capacity  of  a  cor- 
oner, every  such  justice  shall  be  entitled  to  the  same  fees  as 
are  or  may  bo  allowed  by  law  to  coronera  in  such  cases. 

Se:j.  7.  Justices  shall  have   iurisdiction  in  actions  for  tres-  Actions  for  tres- 

^  pMi  on  reftl  e»- 

pass  on  real  estate,  where  the  damages  demanded  for  such  tres-  ***®* 
pass  shall  not  exceed  one  hundred  dollars,  and,  also,  in  actions 
for  forcible  entry  and  detainer. 

Sec.  8.  If,  in  any  action  commenced  before  a  justice,  it  ap-  Jo^un^diiffilSJi 
pears,  to  the  satisfaction  of  the  justice,  that  the  title  or  boun- 
daries of  land  is  in  dispute  in  such  action,  it  shall  be  dismissed 
without  prejudice  to  a  future  action. 

Sec.  9.  Justices  shall  not  have  cognizance  of  any  actions :  ,^«*\"^»'  *h»u'***'^ 
First,  To  recover  damages  for  an  assault  or  an  assault  and  bat-  JJJSo?^**''*' 
tcry :  or.  Second,  In  any  action  for  slander  or  malicious  prose- 
cution :  or,  Third,  la  actions  against  justices  of  the  peace  or 
other  officers,  for  misconduct  in  office,  except  in  the  cases  pro- 
vided for  in  this  act :  or.  Fourth,  In  actions  on  contracts  for 
real  estate  :  or,  Fifth,  In  actions  in  which  the  title  or  bounda- 
ries of  land  may  bo  in  dispute. 

Sec  10.  Actions  before  justices  of  the  peace  are  commenced  a«2Id;^*"*'*' 
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by  summoDS,  or  by  the  appearance  and  agrecmoiit  of  the  par- 
ties, Tvithout  sutumoris.  In  tlie  t'onnor,  the  action  is  deemed 
commenced  upon  delivery  of  tlie  writ  to  the  constable  to  be 
served,  and  he  shall  note  thereon  the  time  of  receiving  the 
same.  In  the  latter  case,  the  action  h  deemed  commenced  at 
the  time  of  docketing  the  case. 

nvaHiaaioft  Sbc.  11*  When  a  guardian  to  the  suit  is  necessary,  he  must 

vboni  appoiateZ  be  appointed  by  the  jvjsiice,  as  follows  :  First,  If  the  infant  be 
plaintiff,  the  appoiiitment  must  be  made  before, the  summons  is 
issued,  upon  the  application  of  the  infant,  if  he  be  of  the  age  of 
fourteen  years  or  upwards ;  if  under  that  age,  upon  the  applica- 
tion of  some  friend.  The  consent,  in  writing,  of  the  guardian 
to  be  appointed,  and  to  be  responsible  for  costs  if  he  fail  in  the 
action,  must  be  filed  with  the  justice.  Second,  If  the  infant  be 
defendant,  the  guardian  must  be  appointed  before  the  trial.  It 
is  the  right  of  the  infant  to  nominate  his  own  guardian,  if  the 
infant  be  over  fourteen  years  of  age,  and  the  proposed  guardian 
be  present  and  consent,  in  writing,  to  be  appointed  ;  otherwise, 
the  justice  may  appoint  any  suitable  person  who  gives  such  con- 
sent. 

A«m»«M.  Skc.  12.  The  style  of  the  summons  shall  be:  '* The  Temtory 
of  Kansas, county  ;"  it  shall  be  dated  the  day  it  is  is- 
sued, signed  by  the  justice  issuing  the  same,  directed  to  a  con- 
stable of  the  proper  township,  (except  in  case  a  persqn  be  de- 
puted to  serve  it,  in  which  case  it  shall  be  directed  to  such  per- 
son,) must  contain  the  name  or  names  of  the  defendant  or  de- 
fendants, if  known ;  if  unknown,  give  a  description  of  him  or 
them,  and  command  the  of&cer  or  person  serving  the  same  to 
summon  the  defendant  or  defendants  to  appear  before  such  jus- 
tice, at  his  office,  in township,  at  a  time  specified  there- 
in, and  must  describe  the  plaintiff's  cause  of  action  in,  such  gen* 
eral  terras  as  to  apprise  the  defendant  of  the  nature  of  the  claim 
against  him  ;  and  there  shall  be  indorsed  on  the  writ  the  amount 
for  which  the  plaintiff  will  take  judgment,  if  the  defendant  fail 
to  appear.  If  the  defendant  fail  to  appear,  judgment  shall  not 
be  rendered  for  a  larger  amount  and  the  costs. 

Wbea  r«t«riiAi)i«  Sec.  13.  Tho  summous  must  be  returnable  not  more  than 
twelve  days  from  its  date,  and  must,  unless  accompanied  with  an 
order  to  arrest,  be  served  at  least  three  days  before  the  time  of 
appearance,  as  follows  :  First,  By  delivering  a  copy  of  the  sum*  . 
jnons,  with  the  indorsement  thereon,  (certified,  by  the  constable 
or  pei-son  serving  the  same,  to  bo  a  true  copy,)  to  t^e  defendant, 
or  leaving  the  same  at  his  usual  place  of  residence :     Second,  An 
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acknowledgment  on  the  back  of  the  summons,  or  the  voluntary 
appearance  of  a  defendant  is  equivalent  to  service. 

Sbc.  14.  A  summons  against  a  corporation  may  be  served  ^^luo^^ 
upon  the  president,  mayor,  chairman  of  the  board  of  directors  or  **'^ 
trustees,  or  other  chief  ofScer  ;  or,  if  its  chief  o£Scer  is  not  found 
in  the  county,  upon  its  cashier,  treasurer,  secretary,  clerk  or  man- 
aging agent ;  or,  if  none  of  the  aforesaid  officers  can  be  found, 
by  a  copy  left  at  the  ofiice  or  usual  place  of  business  of  such  cor- 
poration, with  the  person  having  charge  thereof. 

Sec.  15.  Where  the  defendant  is  an  incorporated  insurance  D«««a4«»»*» «»- 
company,  and  the  action  is  brought  in  a  county  in  which  there  is 
an  agency  thereof ,  the  service  may  be  upon  the  chief  officer  of 
such  agency. 

Sec.  16.  Where  the  defendant  is  a  foreign  corporation,  having  JiJu*455wS5L 
a  managing  agent  in  this  Territory,  the  service  may  be  upon  such 
agent. 

Sec.  17.  When  the  defendant  is  a  minor  under  the  age  of  J;;"*"**-*- 
fourteen  years,  the  service  must  be  upon  him  and  upon  his  guai'd* 
ian  or  father  ;  or,  if  neither  of  these  can  be  found,  then  upon  his 
mother,  or  tM  person  having  the  care  or  control  of  the  infant,  or 
with  whom  he  lives.  If  neither  of  these  can  be  found,  or,  if  ihe 
minor  be  more  than  fourteen  years  of  age,  service  on  him  alone 
shall  be  sufficient.  The  manner  of  semce  may  be  the  same  as  in 
the  case  of  adults. 

Sec.  18.  The  parties  are  entitled  to  one  hoar  in  which  to  ap-  api«»»«»^ 
pear,  after  the  tmie  mentioned  in  the  summons  for  appearance, 
buc  are  not  bound  to  remain  longer  than  that  time,  unless  both 
parties  have  appeared,  and  the  justice,  being  present,  is  engaged 
in  the  trial  of  another  cause.  In  such  case,  the  justice  may  post- 
pone the  time  of  appearance  until  the  close  of  such  trial. 

Sec.  19.  An  order  for  the  arrest  of  the  defendant  in  a  civil  in'^i^wutIf^' 
action  shall  be  made  by  the  justice  of  the  peace  before  whom  the 
same  is  brought,  when  there  is  filed  in  his  office  an  affidavit  of  the 
plaintiff,  his  authorized  agent  or  attorney,  made  before  any  per- 
son authorized  by  law  to  administer  oaths,  stating  the  nature  of 
the  plaintiff's  claim,  that  it  is  just,  the  amount  thereof,  as  near 
as  may  be,  and  establishing  one  or  more  of  the  following  partic- 
ulars :  First,  That  the  defendant  has  removed  or  begun  to  re- 
move any  of  his  property  out  of  the  county,  with  intent  to  de- 
fraud his  creditors :  Second,  That  the  defendant  has  begun  to 
convert  his  property,  or  any  part  thereof,  into  money,  for  the 
purpose  of  defrauding  his  creditors  :  Third,  That  he  has  prop- 
erty or  rights  in  action  which  he  fraudulently  conceals  :    Fourth,' 


Digitized  by 


Google 


How  made  «nd  to 

whom  add resflod. 


508  JTSTICE   OF   THE  PEACB.  [Ch.  87. 

That  he  has  assigned,  removed  or  disposed  of,  or  has  begun  to 
assign,  remove  or  dispose  of  his  property,  or  any  part  thereof, 
with  intent  to  defraud  his  creditors  :  Fifth,  That  the  defendant 
fraudulently  contracted  the  debt  or  incurred  the  obligation  for 
which  suit  is  about  to  be  brought :  Sixth,  That  the  defendant  is 
about  to  abscond,  with  intent  to  defraud  his  creditors.  The  affi- 
davit shall,  also,  contain  a  statement  of  the  facts  claimed  to  jus- 
tify the  belief  in  the  existence  of  one  or  more  of  the  above  par- 
ticulars. 
Order  to  aflrom-        Sec.  20.  Tlic  ordcr  of  arTcst  mav  be  made  to  accompany  the 

pany  summons.  •'  _  *.        •/ 

summons,  or  at  any  time  afterwards  before  judgment. 
Order  rot  iawed        Sec.  21.  Thc  ordcr  of  arTCst  shall  not  be  issued  bv  a  lustice  of 

until  plalntifT ex-  •         •' 

ukiTg!''' '"'**'''  the  peace  until  there  has  been  executed  by  the  plaintiff,  if  a  resi- 
dent of  the  county  where  suit  is  brought,  otherwise,  by  one  or 
more  sufficient  sureties  of  the  plaintiflf,  a  written  undertaking,  to 
the  effect  that  the  plaintifT  shall  pay  to  the  defendant  all  damages 
which  he  may  sustain  by  reason  of  the  arrest,  if  the  order  be 
wrongfully  obtained,  not  exceeding  double  the  amount  of  the 
plaintiff's  claim,  stated  in  the  aflSdavit. 

Sec.  22.  The  order  of  arrest  shall  be  addressed  fid  delivered, 
with  a  copy  of  the  affidavit,  to  a  constable  of  the  proper  town- 
ship ;  it  shall  state  the  names  of  thc  parties,  the  amount  of  the 
plaintiff's  claim  specified  in  the  affidavit,  be  signed  by  the  justice 
of  the  peace  issuing  it,  and  shall  require  the  constable  to  arrest 
the  defendant  and  bring  him  forthwith  before  said  justice. 

Manner  of  arrest.  Sec.  23.  Tho  officcr  recciviiig  Said  order  shall  execute  tho 
same  by  forthwith  arresting  the  defendant  and  delivering  to  him 
a  copy  thereof,  and  of  the  affidavit ;  and  the  defendant  so  arrest- 
ed, unless  the  claim  of  the  plaintiff  specified  in  the  affidavit,  and 
costs  of  suit  are  paid,  or  unless  discharged  from  custody  by  order 
of  the  plaintiff,  shall  be  taken  by  such  constable,  forthwith,  before 
the  justice  of  the  peace  by  whom  said  order  of  arrest  was  issued, 
and  kept  in  custody  until  discharged  by  law. 

Proceeding  afttr        Seo.  24.  Upott  thc  rctum  of  Said  order  of  arrest,  executed  in 

arrest 

pursuance  of  the  preceding  section,  the  trial  of  said  cause  shall 
proceed,  unless,  for  good  cause  shown,  upon  the  application  of 
finw^thea !'*'"'  cithcr  party,  or  at  the  instance  of  the  justice  himself,  tho  same 
shall  be  continued,  as  is  provided  for  in  other  cases  before,  jus- 
tices of  the  peace ;  and,  when  tbe  trial  of  said  cau>e  is  continued 
for  any  period,  the  defendant,  upon  executing,  with  one  or  more 
sufficient  sureties,  a  written  undertaking,  to  the  effect  that  he  will 
pay  the  amount  of  the  judgment  that  may  bo  rendered  against 
him  upon  the  final  determination  of  tho  action,  or  upon  deposit- 
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ing  in  the  hands  of  the  justice  of  the  peace  the  amount  of  money 
mentioned  in  the  order  of  arrest,  and  the  probable  amount  of 
costs  of  suit,  shall  be  forthwith  discharged  from  custody:  Pro^ 
vided,  however,  That  in  no  case  shall  the  defendant  be  detained 
in  the  custody  of  the  oflRcer,  when  said  continuance  has  been  for 
a  period  of  more  than  forty- eight  hours,  unless  said  continuance 
has  been  made  at  the  instance  of  with  the  consent  of  the  defend- 
ant himself. 

Sec.  25.  On  judgment  against  the  defendant,  in  any  civil  suit  iJ^*"o};j?JJ,"2J 
before  the  justice  of  the  peace,  when  the  defendant  is  in  the  cus-  »j;j*"<*«"«»- 
tody  of  the  officer  as  hereinbefore  provided  for,  or  if,  after  judg- 
ment against  him,  there  is  filed  in  the  office  of  such  justice  an 
affidavit  of  the  plaintiff,  his  authorized  agent  or  attorney,  made 
before  any  person  competent  to  administer  an  oath,  stating  the 
amount  of  said  judgment  remaining  unpaid,  and  establishing  one 
or  more  of  the  particulars  mentioned  in  section  twenty,  said  jus- 
tice of  the  peace  shall,  unless  otherwise  ordered  by  the  plaintifiF, 
issue  an  execution,  and  accompany  the  same  with  an  order  for  the 
arrest  of  demidant. 

Sec.  26.  Said  order  of  arrest  shall  be  addressed  and  delivered,  S°*hJS**iidlJii- 
with  a  copy  of  the  affidavit,  to  the  constable  having  said  execu-  **' 
tion,  and  shall  state  the  names  of  the  parties,  be  signed  by  the 
justice  issuing  it,  and  state  the  amount  of  the  judgment  and  costs 
unpaid,  and  shall  require  the  officer,  in  case  the  same  shall  not 
be  paid,  or  an  amount  of  property  of  the  defendant  whereon  to 
levy  execution  sufficient  to  satisfy  the  same  cannot  be  found  in 
his  county,  to  arrest  the  defendant,  if  not  already  in  the  custody 
of  the  officer,  and  deliver  him  to  the  sheriflf  of  the  proper  county, 
to  be  committed  by  him  to  the  jail  of  the  county,  and  kept  in 
custody  until  discharged  by  law.      ^ 

Sec.  27.  The  plaintiflfshall  have  an  order  of  attachment  against  wheapuitttiir 

'■  ^  m&j  have  an  ordtr 

the  property  of  the  defendant,  in  a  civil  action  before  the  justice  <>'»***«»»"»•»*• 
of  the  peace  for  the  recovery  of  money,  before  or  after  the  com- 
mencment  thereof,  when  there  is  filed  in  his  office  an  affidavit  of 
the  plaintifi*,  his  agent  or  attorney,  showing  the  nature  of  the 
plaintiff's  claim,  that  it  is  just,  the  amount  which  the  affiant 
believes  the  plaintiff  ought  to  recover,  and  the  existence  of  some 
one  or  more  of  the  followiDg  particulars :  Firet,  That  the  de-  conduioM. 
fendant  is  a  foreign  corporation,  or  is  a  non-resident  of  the 
county:  or.  Second,  Has  absconded,  with  intent  to  defraud  his 
creditors:  or,  Third,  Has  left  the  county  of  his  residence  to 
avoid  the  service  of  a  summons :  or.  Fourth,  So  conceals  hijja- 
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self  that  a  summons  cannot  be  served  upon  him :  or,  Fifth,  Is 
about  to  remove  his  property  or  a  part  thereof  out  of  the  county, 
with  the  iAtent  to  defraud  his  creditors:  or,  Sixth,  Is  about  to 
convert  his  property  or  a  part  thereof  into  money,  for  the  purpose 
of  placing  it  beyond  the  reach  of  his  creditors :  or,  Seventh,  Has 
property  or  rights  in  action  which  he  conceals  :  or,  Eighth,  Has 
assigned,  removed  or  disposed  of,  or  is  about  to  dispose  of  his 
property,  or  a  part  thereof,  with  intent  to  defraud  his  creditors: 
or,  Ninth,  Fraudulently  contracted  the  debt  or  incurred  the  obli- 
gation for  which  suit  is  about  to  be  or  has  been  brought.  When 
the  defendant  is  a  foreign  corporation,  or  a  non-resident  of  the 
county,  the  attachment  shall  not  be  granted  unless  the  claim  is 
for  a  debt  or  demand  arising  upon  contract,  judgment  or  decree. 

Siuu!iS!uk^'      Sec.  28.  When  the  ground  of  attachment  is  that  the  defendant 

mwiiMMd.«z.  IS  a  foreign  corporation,  or  a  non-resident  of  the  county,  the 
order  of  attachment  may  be  issued  without  an  undertaking  ;  but 
in  all  other  cases,  the  order  of  attachment  shall  not  be  issued  by 
the  justice  until  there  has  been  executed  in  his  office,  by  one  or 
more  sufficient  sureties  of  the  plaintiff,  to  be  approved  by  the 
justice,  an  undertaking  not  exceeding  double  the  amount  of  the 
plaintiff's  claim,  to  the  effect  that  the  plaintiff  shall  pay  the  de- 
fendant all  damages  which  he  may  sustain  by  reason  of  the  at- 
tachment, if  the  order  be  wrongfully  obtained. 

«ft4«u!r«x«ei^  Sec.  29.  The  order  of  attachment  may  be  made  to  accompany 
the  summons,  or  at  any  time  afterwards  before  judgment;  it  shall 
be  addressed  and  delivered  to  any  constable  of  the  proper  town- 
ship, and  shall  require  him  to  attach  the  goods,  chattels,  stocks 
or  interests  in  stocks,  rights,  credits,  moneys  and  effects  of  the 
defendant  in  his  county,  not  exempt  by  law  from  being  applied 
to  the  payment  of  the  plaintiff's  claim,  or  so  much  thereof  as 
will  satisfy  the  plaintiff's  claim,  to  be  stated  in  the  order  as  in 
the  affidavit,  and  the  probable  costs  of  the  action,  not  exceeding 
fifty  dollars. 

wkMnt«rtt«d.  gj3Q  30,  The  return  day  of  the  order  of  attachment,  when  is- 
sued at  the  commencement  of  the  action,  shall  be  the  same  as  that 
of  the  summons ;  when  issued  afterwards,  it  shall  be  executed 
.  and  returned  forthwith. 

WhtAMTentl  ftt- 


mtauiifit      Seo.  81.  When  there  are  several  orders  of  attachment  against 

**"*        **     the  same  defendant,  in  the  hands  of  the  same  officer,  they  shall 

be  executed  in  the  order  in  |?hich  they  were  received  by  said 

»«ir«fofto«>.     officer.     He  shall  go  to  the  place  where  the  defendant's  property 

may  be  found,  and  there,  in  the  presence  of  two  credible  persons, 


Ch.  87.]  JUSTICE   OF   THE   PEACE.  511 

declare,  that  hy  virtue  of  said  order,  he  attaches  said  property  at 
the  suit  o£  such  plaintiff;  and  the  officer,  with  two  householders 
of  the  county,  who  shall  be  first  sworn  or  affirmed  by  the  officer, 
shall  make  a  true  inventory  and  appraisment  of  all  property  at- 
tached, which  shall  be  signed  by  the  officer  and  said  householders, 
and  returned  with  the  order  ;  when  the  property  can  be  come  at, 
he  shall  take  the  same  into  his  custody,  and  hold  it  subject  to  the 
order  of  the  justice. 

Sec.  32.  The  constable  shall  deliver  the  property  attached  to  dS"«'*li5Siy 
the  person  in  whose  possession  it  was  found,  upon  the  execution  MMftoaBondw- 
by  such  person,  in  the  presence  of  the  constable,  of  an  undertaking 
of  the  plaintiff,  with  one  or  more  sufficient  sureties  resident  in  the  co*d*u««- 
county,  to  the  effect  that  the  parties  to  the  same  are  bound  in 
double  the  appraised  value  thereof,  that  the  property  or  its  ap- 
praised value  in  money  shall  be  forthcoming  to  answer  the  judg- 
ment of  the  court  in  the  action ;  but,  if  it  shall  appear  to  the 
court  that  any  part  of  said  property  has  been  lost  or  destroyed  by 
unavoidable  accident,  the  value  thereof  shall  be  remitted  to  the 
person  or  persons  so  found. 

Sec.  33.  Different  attachments  of  the  same  property  may  be  wiiliS'iSlr'^iL 
made,  and  one  inventory  and  appraisement  shall  be  sufficient,  meats  on  •&»• 
The  lien  of  the  attachments  shall  be  in  the  order  in  which  they 
are  served,  and  the  subsequent  attachments  shall  be  served  on  the 
property  as  in  the  hands  of  the  officer,  and  subject  to  the  prior 
attachments.  The  justice  who  issued  the  attachment,  having  the 
priority  of  lien,  shall  determine  all  questions  as  to  the  priority  of 
liens  on  the  property  attached. 

Sec.  34.  If  the  order  of  attachment  is  made  to  accompany  the 
summons,  a  copy  thereof  and  the  summons  shall  be  served  upon 
the  defendant  in  the  usual  manner  for  the  service  of  summons,  if 
the  same  can  be  done  within  the  county ;  and  when  any  property 
of  the  defendant  has  been  taken  under  the  order  of  attachment, 
and  it  shall  appear  that  the  summons  issued  in  the  action  has 
not  been  and  cannot  be  served  on  the  defendant  in  the  county  in 
the  manner  prescribed  by  law,  the  justice  of  the  peace  shall  con- 
tinue the  cause  for  a  period  not  less  than  forty  or  more  than  sixty 
days,  whereupon  the  plaintiff  shall  proceed,  for  three  consecutiye 
weeks,  to  publish  in  some  newspaper  printed  in  the  county,  or  if 
none  be  printed  therein,  then  in  some  newspaper  of  general  circu- 
lation in  said  county,  a  notice  stating  the  names  of  the  parties, 
the  time  when,  by  what  justice  of  the  peace,  and  for  what  sum 
said  order  was  issued,  and  shall  make  proof  of  such  publication 
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to  the  justice ;  and,  thereupon,  said  action  shall  be  proceeded  with 
the  same  as  if  said  summons  had  been  duly  served. 

IS*JerUh«vi?^        Sec.  35.  When  the  cause  is  continued  as  provided  for  in  the 

pnj^ttymaju  preceding  scction,  and  it  shall  appear  that  any  of  the  property 
taken  under  the  attachment  is  live  stock,  or  is  of  a  pcrishahie 
nature,  the  justice  may  issue  his  order  directing  the  oflScer  having 
custody  thereof,  to  dispose  of  the  same  as  upon  execution,  and 
the  moneys  realized  therefrom  shall  be  paid  over  to  the  justice 
and  applied  as  other  money  realized  from  the  sale  of  the  property 
attached  is  applied. 

M^V^aUhif  S^^'  ^^'  ^^^^^  ^^®  plaintiff,  his  agent  or  attorney,  shall  make 
oath  in  writing,  that  he  has  good  reason  to  and  docs  believe,  that 
any  person  or  corporation,  to  be  named,  and  within  the  county 
where  the  action  is  brought,  has  property  of  the  defendant  (des- 
cribing the  same)  or  credits  in  his  possession,  or  is  indebted  to 
him,  if  the  officer  cannot  come  at  the  property,  he  shall  leave 
with  such  garnishee  a  copy  of  the  order  of  attachment,  with  a 
written  notice,  that  he  appear  before  the  justice,  at  the  return  of 
the  order  of  attachment,  and  answer  ixs  provided  in  section  thir- 
ty-eight. 

vannei-ofMrTieo  Sec.  37.  The  copy  of  thc  ordcr  and  notice  shall  be  served 
upon  the  garnishee,  as  follows :  If  he  be  a  person,  they  shall  be 
seiTcd  upon  him  personally,  or  left  athis  usual  place  of  residence; 
if  a  corporation,  they  shall  be  left  with  the  president  or  other 
head  of  the  same,  or  the  secretary,  cashier  or  managing  agent 
thereof. 

Cftriiisbee  appear      Seo.  38.  The  gamishec  shall  appear  before  the  justice  in  ac- 

ftMwer.  cordance  with  the  command  of  the  notice,  and  shall  answer, 

under  oath,  all  questions  put  to  him  touching  the  property  of 
every  description  and  credits  of  the  defendant,  in  his  possession 
or  under  his  control,  and  he  shall  disclose,  truly,  the  amount 
owing  by  him  to  the  defendant,  whether  due  or  not ;  and  in  the 
case  of  a  corporation,  any  stock  therein  held  by,  or  for  the  bene- 
fit of  the  defendant,  at  or  after  the  service  of  notice. 

2?*!ediMhlr*td  ^^^'  ^^'  -^  garnishee  may  pay  the  money  owing  to  the  de- 
fendant by  him,  to  the  constable  having  the  order  of  attachment 
or  into  court.  He  shall  be  discharged  from  liability  to  the  de- 
fendant for  any  money  so  paid,  not  exceeding  the  plaintiff's 
claim.  He  shall  not  be  su])ject  to  costs  beyond  those  caused  by 
his  resistance  of  the  claim  against  him,  and,  if  he  disclose  the 
property  in  his  hands  or  the  true  amount  owing  by  him,  and 
deliver  or  pay  the  same  according  to  the  ordcr  of  the  court,  he 
shall  be  allowed  his  costs.  ^  , 
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Sec.  40.  If  the  garnishee  do  not  appear  and  answer,  as  re-  when  jwwee may 

^  **  Issue  ftttaehment 

quired  by  section  thirty-eight,  the  justice  may  proceed  against  fors^fti-bee. 
him  by  attachment  as  for  a  contempt. 

Sec.  41'.  If  the  garnishee  appear  and  answer,  and  it   is  dis-  J^,Ji*^SlJ/l^, 
covered  on  his  examination  that  at  or  after  the  service  of  the  SVYM'da- 
order  of  attachment  and  notice  upon  him,  he  was  possessed  of 
any  property  of  the  defendant,  or  was  indebted  to  him,  the  jus- 
tice may  order  the  delivery  of  such  property  and  the  payment  of 
the  amount  owing  by  the  garnishee  into  court ;  or  may  permit  JfiScJu^uuT 

.1  •   1  ,  •    '  .  1  1  ^*  property. 

the  garnishee  to  retam  the  property  or  the  amount  owing,  upon 
the  execution  of  an  undertaking  t»  the  plaintiff,  by  one  or  more 
sufficient  sureties,  to  the  effect  that  the  amount  shall  be  paid  or 
the  property  forthcoming,. as  the  court  may  direct. 

Sec.  42.  If  the  garnishee  fails  to  appear  and  answer,  or  if  he  May  proee«d 
appears  and  answers,  and  his  disclosure  is  not  satisfactory  to  the  ''^•^^ 
plaintiff,  or  if  he  fails  to  comply  with  the  order  of  the  justice  to 
deliver  the  property  and  pay  the  money  owing  into  court,  or  give 
the  undertaking  required  in  the  prcccfling  section,  the  plaintiff 
may  proceed  against  him  in  an  action,  in  his  own  name,  as  in 
other  cases,  and  thereupon  such  proceedings  may  be  had  as  in 
other  actions,  and  judgment  may  be  rendered  in  favor  of  the 
plaintiff  for  the  amount  of  the  property  and  credits  of  every  kind 
of  the  defendant  in  the  possession  of  the  garnishee,  and  for  what 
shall  appear  to  be  owing  by  him  to  the  defendant,  and  for  the 
costs  of  the  proceedings  against  the  garnishee.  If  the  plaintiff 
proceed  against  the  garnishee  by  action,  for  the  cause  that  his 
disclosure  was  unsatisfactory,  unless  it  appears  in  the  action,  that 
Buch  disclosure  was  incomplete,  the  plaintiff  shall  pay  the  costs 
of  such  action.  The  judgment  in  this  action  may  be  enforced  as 
judgments  in  other  cases.  When  the  claims  of  the  plaintiffs  in 
attachment  arc  satisfied,  by  the  garnishee,  he  may,  on  motion, 
be  substituted  as  the  plaintiff  in  the  judgment. 

Sec.  43.  Final  judgment  shall  not  be  rendered  against  the  SS"ii"Mn"dMed 
garnishee  until  the  action  against  the  defendant  in  attachment 
has  been  determined  ;  and  if,  in  such  action,  judgment  be  ren- 
dered for  the  defendant  in  attachment,  the  garnishee  shall  be 
discharged  and  recover  costs.  If  the  plaintiff  shall  recover 
against  the  defendant  in  attachment,  and  the  garnishee  shall  de- 
liver up  all  property,  moneys  and  credits  of  the  defendant  in  his 
possession,  and  pay  all  the  moneys  from  him  due,  as  the  court 
may  order,  the  garnishee  shall  be  discharged,  and  the  costs  of 
the  proceedings  against  him  shall  be  paid  out  of  the  property 
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and  moneys  so  surrendered,  or  as  the  court  may  think  right  and 
proper. 

Sec.  44.  If  judgment  be  rendered  in  the  action  for  the  de- 
fendant, the  attachment  shall  be  discharged,  and  the  property 
attached,  or  its  proceeds  shall  be  returned  to  him. 

Sec.  45.  If  judgment  be  rendered  for  the  plaintiff,  it  shall  be 
satisfied  as  folio  v?s  :  So  much  of  the  property  remaining  in  the 
hands  of  the  ofiicers,  after  applying  the  moneys  arising  from  the 
sale  of  perishable  property,  and  so  much-  of  the  personal  prop- 
erty, if  any,  as  may  be  necessary  to  satisfy  the  judgment,  shall 
be  sold,  by  order  of  the  justice,  under  the  same  restrictions  and 
regulations  as  if  the  same  had  been  levied  on  by  execution ;  and 
the  money  arising  therefrom,  with  the  amount  which  may  be 
recovered  from  the  garnishee,  shall  be  applied  to  satisfy  the 
judgment  and  costs.  If  there  be  not  enough  to  satisfy  the  same^ 
the  judgment  shall  stand,  and  execution  may  issue  thereon,  for 
the  residue,  in  all  respects  as  in  other  cases.  Any  surplus  of 
the  attached  property  or  its  proceeds  shall  be  returned  to  the 
defendant.' 

Sec.  46.  The  justice  may  order  the  constable  to  repossess  him- 
self, for  the  purpose  of  selling  it,  of  any  of  the  attached  prop- 
erty, which  may  have  passed  out  of  his  hands  without  having  been 
sold  or  converted  into  money ;  and  the  constable  shall,  under  such 
order,  have  the  same  power  to  take  the  property,  as  he  would 
have  under  an  order  of  attachment. 

Sec.  47.  If  any  of  the  property,  which  has  been  attached,  be 
claimed  by  any  person  other  than  the  defendant,  the  claimant  may 
have  the  validity  of  such  claim  tried ;  and  such  proceedings  must 
be  had  thereon,  with  like  effect,  as  in  case  the  property  had  been 
seized  upon  execution  issued  by  the  justice  and  claimed  by  a 
third  person. 

Sec.  48.  Where  several  attachments  are  executed  on  the  same 
property,  or  the  same  persons  are  made  garnishees,  the  justice 
issuing  the  first  order  served,  on  the  motion  of  any  of  the  plain- 
tiffs, may  determine  the  amounts  and  priorities  of  the  several 
attachments,  and  the  proceeds  shall  be  applied  accordingly. 

Skc.  49.  The  oflScer  shall  return,  upon  every  order  of  attach- 
ment, what  he  has  done  under  it.  The  return  must  show  the 
property  attached  and  the  time  it  was  attached.  When  garnish- 
ees are  served,  their  names  and  the  time  each  was  served  must 
be  stated.  The  officer  shall,  also,  return,  with  the  order,  all 
undertakings  given  under  it. 
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Sec.  50.  An  order  of  attachment  binds  the  property  attached  G»rniih«e  shau 

t      r       J  sUnd  liable  to 

from  the  time  of  service,  and  the  garnishee  shall  stand  liable,  to  p***""'^ 
the  plaintiff  in  attachment,  for  all  property,  moneys  and  credits 
in  his  hands,  or  due  from  him  to  the  defendant,  from  the  time 
he  is  served  with  the  written  notice  mentioned  in  section  thirty- 
six,  but  when  property  is  attached  in  the  hands  of  a  consignee, 
or  other  person  having  a  prior  lien,  his  lien  thereon  shall  not  be 
affected  by  the  attachment. 

Sec.  51.  If  the  defendant,  or  other  person  in  his  behalf,  at  wi.tn  d«fcaiiani 
any  time  before  judgment,  cause  an  undertaking  to  be  executed  •'*'^- 
to  the  plaintiff,  by  one  or  more  sureties  resident  in  the  county,  to 
be  approved  by  the  justice  in  double  the  amount  of  the  plaintiff's 
clnim,  to  be  stated  in  his  affidavit,  to  the  effect  that  the  defend- 
ant shall  perform  the  judgment  of  the  justice,  the  attachment  in 
such  action  shall  be  discharged,  and  restitution  made  of  any 
property  taken  under  it,  or  the  proceeds  thereof.  Such  undertak- 
ing shall,  also,  discharge  the  liability  of  a  garnishee  in  such  ac- 
tion for  any  property  of  the  defendant,  in  his  hands. 

Sec.  52.  If,  in  any  case  where  an  order  of  attachment  has  prMMdiagi 

ohaDgad  to  pTo> 

been  issued  by  a  justice  of  the  peace,  it  shall  appear,  from  the  »»»uoo«ri. 
return  of  the  officer  and  from  the  examination  of  the  garnishee, 
that  no  property,  moneys,  rights,  credits  or  effects  of  the  de- 
fendant has  been  taken  under  the  attachment,  but  that  the  de- 
fendant is  the  owner  of  an  interest  in  real  estate  in  the  county, 
the  justice,  before  whom  said  action  is  pending,  shall,  at  the  re- 
quest of  the  plaintiff,  forthwith  certify  his  proceedings  to  the 
district  court  of  the  proper  county,  and,  thereupon,  the  clerk  of 
said  court  shall  docket  said  cause,  and  the  action  shall  be  pro- 
ceeded with,  in  said  court,  in  all  respects  as  if  the  same  had 
originated  therein. 

Sec.  53.  In  all  cases  before  a  justice,  the  plaintiff,  his  agent  ";J;"f JS*  J}; 
or  attorney,  shall  file  with  such  justice  a  bill  of  particulars  of  »»«»«'p"^«»i«- 
his  demand,  and  the  defendant,  if  required  by  the  plaintiff,  his 
agent  or  attorney,  shall  file  a  like  bill  of  particulars  he  may 
claim  as  a  set-off,  and  the  evidence  on  the  trial  shall  be  confined 
to  the  items  set  forth  in  said  bills. 

Seo.  54.  The  bills  of  particulars  must  state,  in  a  plain  and  Howaada. 
direct  manner,  the  facts  constituting  the  cause  of  action  or  the 
claim  to  be  set-off. 

Sec.  55.  The  bill  of  particulars  may  be  amended  at  any  time  when  amandad. 
before  the  trial  or  during  the  trial,  or  upon  appeal  to  supply  any 
deficiency  or  omission  in  the  items,  when,  by  such  amendment, 
substantial  justice  will  be  promoted.     If  the  amendment  be  madeOglc 
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at  tlie  time  of  or  during  the  trial,  and  it  be  made  to  appear,  to 
the  satisfaction  of  the  justice,  by  oath,  that  an  adjournment  is 
necessary  to  the  adverse  party,  in  consequence  of  such  amend- 
ment, an  adjournment  must  bo  granted.  The  justice  may,  also,  in 
his  discretion,  require,  as  a  condition  of  an  amendment,  the  pay- 
ment of  costs  to  the  adverse  party,  to  be  fixed  by  the  justice,  but 
such  payment  cannot  be  required,  unless  an  adjournment  is  made 
necessary  by  the  amendment. 

SuTcJl^d'  ^^^'  ^■^^'  ^^^  ^^  ^^^*  return  of  process,  or  at  any  time  before  trial 

shall  have  been  commenced,  it  shall  be  made  satisfactorily  to  ap- 
pear to  the  justice  of  the  peace  before  whom  any  cause  is  insti- 
tuted, or  IS  pending  for  trial,  by  the  affidavit  of  either  of  the 
parties  in  the  case :     First,  That  such  justice  is  a  material  wit- 
ness for  either  party :     or,   Second,  If  a  jury  bo  demanded  i)y 
the  adverse  party,  then  that  he  cannot,  as  he  verily  believes,  have 
a  fair  and  impartial  trial  in  such  township,  on  account  of  the  bia3 
or  prejudice  of  the  citizens  thereof,  the  trial  of  the  case  shall  )e 
changed  to  some  other  justice  of  the  peace,   as  provided  in  the 
next  section. 
josueebciDga         Sec.  57.  If  thc  placo  of  the  trial  be  chancred,  on  account  of 
ukti"t"J^tfer*  ^^^  justice  being  a  material  witness  in  the  cause,  such  cause  shuU 
uwMhip.  j^^  transferred,  for  trial,  before  some  other  justice  of  the  pea:e 

of  thc  same  township,  if  there  be  one  there  legally  competent  to 
try  such  cause ;  if  thert^  be  no  such  justice  within  such  township, 
or  if  such  change  be  granted  on  account  of  the  bias  or  prejudice 
of  the  citizens  of  such  township  against  such  party,  or  because 
the  adverse  party  has  an  undue  advantage  over  him  therein,  the 
case  shall  be  taken  to  some  justice  in  an  adjoining  township  of  * 
the  same  county. 

/""o*hS?Vhiii      ^^^*  '^^'  ^^^  justice,  granting  such  change,  shall  deliver  or 

d«iiT«r  the  paper!  fjansmit  tho  papers  in  the  cause,  together  with  a  certified  tran- 
script of  the  proceedings  before  him,  to  the  justice  to  whom  such 
change  may  be  granted,  who  shall  proceed  therein  and  have  the 
same  jurisdiction,  powers  and  duties,  in  all  respects  whatever,  as 
if  such  suit  had  been  originally  instituted  before  him. 

costi-howpaid.  Sec.  59.  Before  any  such  change  shall  be  allowed,  the  costs, 
as  specified  in  the  next  following  section,  shall  be  paid  by  the 
party  applying  for  such  change,  or  he  shall  have  confessed  a 
judgment  therefor,  before  the  justice  granting  the  change. 

When  plaintiff         Seo.  63.  Whcu  such  chanffc  is  at  the  instance  of  the  plaintiflf, 

■ball  pa/  COS  to.  o  .  r  7 

he  shall  be  taxed  with  all  the  costs   which  have  accrued,  and 
which  shall  accrue  in  the  cause  until  such  transcript  and  papers 
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shall  be  delivered  to  the  justice  to  Tvhom  such  cause  is  removed 
ft  r  trial,  and  when,  on  the  application  of  the  defendant,  he  shall 
bo  taxed  with  the  costs  which  have  accrued  for  issuing  subpoenas 
f(>r  witnesses,  and  service  thereof,  witness'  fees,  and  costs  of  the 
justice  for  transferring  the  cause  to  the  docket  of  the  other 
justice. 

Sec.  61.  Upon  the  return  day,  if  a  jury  be  required,  or  if  the  c*n.e.  for ^d. 

1  11  1   .  1  «.    .    1  1        .  1  1      Jo"»i»«  irM. 

justice  be  actually  engaged  in  other  omcial  business,  he  may  ad- 
jc  urn  the  trial  without  the  consent  of  either  party,  as  follows : 
First,  Where  a  party  is  in  attendance,  who  is  not  a  resident  of 
the  county,  or  where  the  defendant  is  in  attendance,  under  arrest, 
tie  adjournment  not  to  exceed  forty -eight  hours  ;  and  the  defend- 
ai:t,  if  under  arrest,  to  continue  in  custody  :  Second,  In  other 
c:  ses,  not  to  exceed  eight  days,  unless  by  consent  of  parties.  If 
the  trial  be  not  adjourned,  it  must  take  place  immediately  upon 
tl:e  return  of  the  summons. 

Sec.  62.  The  trial  maybe  adjourned,  upon  the  application  of  M»y»djonm  om 

,  A      ,  ,  application  of 

ci'her  party,  without  the  consent  of  the  other,  for  a  period  not  Ji™  ***''J^ '*' 
oceeding  thirty  days,  as  follows:     The  party,  asking  the  ad- 
journment, must,  if  required  by  his  adversary,  prove,  by  his  oath 
or  otherwise,  that  he  cannot,  for  want   of  m-iterial  testimony, 
which  he  has  been  unable  to  procure,  safely  proceed  to  trial. 

Sec.  63.  An  adjournment  may  be  had,  either  at  the  return  day  whenandhow 
or  any  subsequent  time  to  which  the  cause  may  stand  adjourned,  may  u^tajr"**"' 
01  the  application  of  either  party,  for  a  period  longer  than  thirty 
d;  vs,  but  not  to  exceed  ninety  days  from  the  time  of  the  return 
of  the  summons,  upon  compliance  with  the  provisions  of  the  pre- 
cc  ding  section,  and  upon  proof,  by  the  oath  of  the  party  or 
01  lerwise,  to  the  satisfaction  of  the  justice,  that  such  party  can- 
n(  be  ready  for  trial  before  the  time  to  which  he  desires  an  ad- 
jo  ?rnment,  for  the  want  of  material  evidence,  describing  it,  that 
til  •  delay  has  not  been  made  necessary  by  any  act  or  negligence 
01  his  part,  since  the  action  was  commenced,  and  that  he  expects 
to  jrocure  the  evidence  at  the  time  stated  by  him. 

;^EC.  64.  Any  justice  may  issue  subpoenas  to  compel  the  at-  jiwtice  maj  con- 

„         .  .  .  .,  -IT  1  pol  ftUendano*  of 

tc  lance  or  witnesses  to  give  evidence  on  any  trial  pending  be-  >»itnoa*e«. 

fo  '  himself,  or  for  the  purpose  of  taking  depositions,  or  to  per- 

pc  aate  testimony. 

.  ^ec.  65.  Subpoenas  may  be  served  by  a  constable  or  any  other  stihpent,  how 

pc  on,  and  shall  be  served  by  reading  the  same  or  stating  the  J"/vca/^*'™ 

CO  ents  thereof  to  the  witness,  or  by  leaving  a  copy  thereof  at 
hi.     sual  place  of  residence.  - 
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K  •  H—  charged, 


WitnessM  not 
Bxamiaed,  bow 
paid. 


Jiutieemay  if- 
fiie  varrant  to 
arrest  wltnMs. 


Penalty  for  re- 
fasiof  to  teeilfjr. 


WlinesB  reeponel- 
Me  for  damage*. 


DepMltioM. 


Tf  B©  inrf  de- 
manded. 


Where  parties 
agree  to  enter 
vilhont  proetsa. 


Sbc.  66.  When  not  served  by  a  constable,  or  some  person 
deputed  for  that  purpose  by  a  justice,  no  fees  shall  be  charged 
in  the  suit  for  serving  it. 

Sec.  67.  If  any  \vitness,  having  been  subpoenaed,  attend  and 
be  not  examined  by  either  party,  the  costs  of  such  witness  shall 
be  paid  by  the  party  ordering  the  subpoena,  unless  the  adverse 
party  by  confessing  the  matter  or  otherwise,  render  unnecessary 
the  examination  of  such  witness. 

Sec.  68.  ^Yheuever  it  shall  appear,  to  the  satisfaction  of  a 
justice,  by  proof  made  before  him,  that  any  person  has  been  duly 
sensed  with  a  subpoena  to  appear  and  give  testimony  before  him 
in  any  matter  in  which  he  has  authority  to  rcquii*e  such  witness 
to  appear  and  testify,  that  his  testimony  is  material,  and  that  he 
refuses  or  neglects  to  attend  as  such  witness  in  conformity  with 
such  subpoena,  the  justice  shall  issue  a  warrant  to  arrest  the 
delinquent,  for  the  purpose  of  compelling  his  attendance  and  pun- 
ishing his  disohedience. 

Skc.  09.  When  the  person  aiTCsted  is  brought  before  the  justice, 
or  when  a  person  in  attendance  refuses  to  tcistify  as  a  witness, 
and  no  valid  cxcusc-be  shown,  the  justice  may  impose  a  fine  on 
him  not  exceeding  five  dollars.  An  entiy  of  such  fine,  stating 
the  reason  therefor,  must  be  made  by  the  justice  in  his  docket, 
and  thereupon  shall  have  the  eiFect  of  a  judgment  in  favor  of  the 
Territory  of  Kansas  against  the  delinquent,  and  may  be  enforced 
against  his  person  or  property. 

Sko.  70.  Every  person,  subpoenaed  asaforesaid  and  neglecting 
to  appear  or  refusing  to  testify,  shall,  also,  be  liable  to  the  party, 
in  whose  behalf  he  shall  have  been  subpoenaed,  for  all  damages 
which  such  party  shall  sustain  by  reason  of  such  delinquency. 

Sec.  71.  Depositions  may  be  taken  to  be  read  in  any  cause 
pending  before  a  justice  of  the  peace,  in  like  manner  and  subject 
to  the  same  rules  and  restrictions  and  rules  of  law,  as  in  cases 
pending  in  courts  of  record. 

Sec.  72.  At  the  time  appointed  for  trial,  if  no  jury  shall 
have  been  demanded  by  either  party,  the  justice  shall  proceed  to 
try  the  action ;  shall  hear  the  proofs  and  determine  the  cause, 
according  to  law  and  the  right. 

Sec.  73.  Where  parties  agree  to  enter,  without  process,  before 
a  justice,  an  action  of  which  such  justice  has  cognizance,  such 
justice  shall  enter  the  same  on  his  docket  and  proceed  to  trial, 
judgment  and  execution,  in  all  respects  m  the  same  manner  as  if 
summons  had  been  issued,  served  and  returned. 
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Seo.  74.  In  all  civil  actions,  after  an  appearance  of  the  de-  KnmbtfaBdaMi. 
fendant,  and  before  the  court  shall  proceed  to  inquire  into  the  *•"• 
merits  of  the  cause,  either  party  may  demand  a  jury  to  try  the 
action,  which  jury  shall  be  composed  of  six  good  and  lawful  men, 
having  the  qualifications  of  electors,  unless  the  party  shall  agree 
on  a  less  number. 

Sec.  75.  When  a  jury  is  demanded,  the  trial  of  the  case  must  JJ^'^J^jf  »•*•- 
be  adjourned  until  a  time  fixed  for  the  return  of  the  jury ;  if  *'^»^  **•'*  •»•*• 
neither  party  desire  an  adjournment,  the  time  must  be  determined 
by  the  justice,  and  must  be  on  the  same  day  or  within  the  next 
two  days.     The  jury  must  be  immediately  selected  as  herein  pro- 
vided. 

Sec.  76.  The  justice  shall  write  in  a  panel  the  names  of  J«w* *•▼■«'•«*• 
eighteen  persons,  citizens  of  the  county,  from  which  the  defend- 
ant, his  agent  or  attorney,*  must  strike  one  name,  the  plaintiff, 
his  agent  or  attorney,  one,  and  so  alternately,  until  each  shall 
have  stricken  six  names,  and  the  remaining  six  shall  constitute 
the  jury  to  try  such  case,  and,  if  either  party  neglect  or  refuse  to 
aid  in  striking  the  jury  as  aforesaid,  the  justice  shall  strike  the 
same  in  behalf  of  such  party. 

Seo.  77.  The  justice  thereupon  shall  issue  a  summons  for  the  Jf/y^'" 
jur}',  in  which  the  following  form  shall  be  observed,  in  substance, 
as  near  as  practicable :     "  The  Ten'itory  of  Kansas,      ■■ 

county.     To ,  constable  of  > —  township  :     You  are 

hereby  commanded  to  summon  to  appear  before  me  at 

,  in  said  township,  on  the  day  of A.  D. 

at o'clock  in  the noon,  to  serve  as  a  juror  in  a 


case  pending  before  me,  then  and  there  to  be  tried,  and  this  they 
shall  in  no  wise  omit ;  and  have  you  then  there  this  writ,  with  your 

doings  thereon.     Given  under  my  hand  this  day  of 

A.  D. .     A.  B.,  justice  of  the  peace." 

Sec.  78.  The  constable  shall  serve  such  summons  by  a  personal  ^y  ^^^^  ■«»^•^• 
service  thereof,  and  return  the  same,  indorsed  with  the  names  of 
the  persons  summoned,  at  the  time  appointed  for  the  trial  of  the 
cause. 

Sec.  79.  Jurors,  for  neglecting  or  refusing  to  attend  when  'Jjifj'^'jj^''^ 
properly  summoned,  or  refusing  to  serve  when  in  attendance,  **■*' 
shall  be  liable  to  the  like  penalty  and  be  proceeded  against  in  the 
same  manner  as  witnesses  who  fail  to  attend  or  refuse  to  testify. 

Sec.  80.  The  constable  shall  be  in  attendance  on  the  com-t  at  Dnt/ofeoaiuwf, 
and  during  the  progress  of  the  trial,  and  if,  from  challenge  or 
other  cause,  the  panel  shall  not  be  full,  he  may  fill  the  same  in 
the  same  manner  as  is  done  by  the  sheriff  in  the  district  court. 
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When  caa?e  is 
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jurors  now  tried. 


Oath  to  b«  admin- 
istexed. 


Jnrr  shall  hear 
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eharge  of  consta- 
hle. 


S^halldeliTcr  their 
rcrdlotlotho  Jus- 


If  Jurj  eaanofc 
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Terdlct,  if  oh- 
taincd  by  fraud, 
t,o.,  new  trial 
may  bo  granted. 


_ .  ^  «ite  party 
shall  be  notifled 
ef  new  trial. 


Har  appeal  to 
lisUiot  court. 


Sec.  81.  WTien  a  jury  shall  be  in  attendance  and  tlic  cause 
shall  be  continued,  the  jurors  must  attend  at  the  time  and  place 
appointed  for  the  trial  without  further  notice. 

Seo.  82.  IE  either  party  object  to  the  competency  of  a  juror, 
the  question  thereon  must  be  tried  in  a  summary  manner  by  the 
justice,  who  may  examine  the  juror  or  other  witness  under  oath. 

Sec.  83.  The  justice  shall  administer  an  oath  or  aflSrmation  to 
the  jury,  well  and  truly  to  try  the  matter  in  difference  between 
the  parties,  and  a  true  verdict  give  according  to  the  evidence. 

Sec.  84.  After  the  jury  shall  have  been  sworn,  they  shall  sit 
together  and  hear  proofs  and  allegations  of  the  parties,  and,  after 
hearing  the  same,  shall  be  kept  together  in  some  convenient  place, 
under  the  charge  of  a  constable,  until  they  have  agreed  upon 
their  verdict  or  shall  be  discharged  l)y  tbo  justice. 

Sec.  85.  When  the  jurors  shall  have  agreed  upon  their  verdict, 
they  shall  deliver  it  to  the  justice  publicly,  who  shall  enter  it  upon 
his  docket. 

Sec.  86.  Whenever  the  justice  shall  be  satisfied  that  a  jury, 
sworn  in  any  cause  before  him,  cannot  agree  in  their  verdict,  after 
having  consulted  upon  it  a  reasonable  time,  he  may  discharge 
them  and  continue  the  cause,  and  may,  if  required  by  either  party, 
proceed  to  strike  another  jury  as  hereibenf  ore  provided.  The  cause 
shall  be  continued  to  such  time  as  the  justice  thinks  reasonable, 
unless  the  parties  or  their  attorneys  agree  on  a  longer  or  shorter 
time,  or  unless  they  may  agree  that  the  justice  may  render  judg- 
ment on  the  evidence  already  heard  before  him. 

Sec.  87.  It  shall  be  lawful  for  the  justice,  before  whom  a 
cause  has  been  tried,  on  motion,  and  being  satisfied  that  the 
verdict  was  obtained  by  fraud,  partiality  or  undue  means,  at  any 
time  within  four  days  after  the  entering  of  judgment,  to  grant  a 
new  trial,  and  he  shall  set  a  time  for  the  new  trial,  of  which  the 
opposite  party  shall  have  at  least  three  days'  notice. 

Sec.  88.  The  opposite  party  shall,  also,  have  a  reasonable 
notice  of  such  motion  for  a  new  trial,  if  the  same  is  not  made  on 
the  day  of  the  former  trial  and  in  the  presence  of  such  party ; 
such  notices  to  be  given  by  the  applying  party.  If  the  new  trial 
shall  be  granted  or  the  jury  be  unable  to  agree,  the  proceedings 
shall  bo  in  all  respects  as  upon  the  return  of  the  summons. 

Sec.  89.  If  either  the  plaintiff  or  defendant,  in  their  bill  o£ 
particulars,  claim  more  than  twenty  dollars,  the  case  may  be 
appealed  to  the  district  court;  but,  if  neither  party  demand  a 
greater  sum  than  twenty  dollars,  and  the  case  is  tried  by  jury^ 
there  shall  be  no  appeal. 
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Sec.  90.  IF,  on  appeal  by  the  plaintiff,  he  shall  not  recover  a  miBUf  am 
larger  sum  than  twenty  dollars,'  exclusive  of  interest  since  the 
rendition  of  the  judgment  before  the  justice,  he  shall  be  adjudged 
to  pay  all  costs  in  the  district  court,  (including  a  fee  of  five 
dollars  to  defendant's  attorney,)  and,  in  case  the  defendant  shall 
demand  a  set  off  greater  than  twenty  dollars,  and  he  appeal  and 
do  not  recover  a  larger  sum  than  twenty  dollars,  he  shall,  in  like 
manner,  pay  all  costs  in  the  appellate  court,  including  a  like  fee 
to  plaintiff's  attorney. 

Sec.  91.  Upon  the  verdict  being  delivered  to  tho  justice,  and  JJi^JiY*"'*** 
1)efore  judgment  being  rendered  thereon,  each  jnror  shall  be 
entitled  to  receive  fifty  cents  at  the  hands  of  the  successful  party, 
which  shall  be  taxed  in  the  costs  against  his  adversary;  when  the 
jur}"  shall  be  unable  to  agree  upon  a  verdict,  the  same  compensa- 
tion  shall  be  paid  them  by  the  party,  and  the  same  shall  be  taxed 
in  the  cost  bill  against  the  loosing  party. 

Sec.  92.  In  all  cases  which  shall  be  tried  by  a  jury  before  a  Ksoe^uoiit  *• 
justice  of  the  peace,  either  party  shall  have  the  right  to  except  to  «••.»»»«•*•• 
the  opinion  of  the  justice  upon  any  question  of  law  arising  during 
the  trial  of  the  cause  ;  and,  when  either  party  shall  allege  such 
exception,  it  shall  be  the  dut^  of  the  justice  to  sign  and  seal  a 
bill  containing  such  exception,  if  truly  alleged,  with  the  point 
decided,  so  that  the  same  may  be  made  part  of  the  record  in  the 
cause. 

Sec.  93.  When  a  constable  shall  levy  on  or  attach  property,  Stwti??r*^ 
claimed  by  any  person  or  persons  other  than  the  party  against  liSltrS*\iSS^ 
whom  the  execution  or  attachment  issued^  the  claimant  or  claim-  "** 
ants  shall  give  three  days'  notice,  in  writing,  to  the  plaintiff  or  his 
agent,  or,  if  not  found  within  tho  county,  then  such  notice  shall 
be  served  by  leaving  a  copy  thereof  at  his  usual  place  of  abode  in 
such  county,  of  the  time  and  place  of  the  trial  of  the  right  to  such 
property,  which  trial  shall  be  had  before  some  justice  of  the  town* 
ship  at  least  one  day  prior  to  the  time  appointed  for  the  sale  of 
such  property. 

Sec.  94.  If,  on  the  trial,,  the  justice  shall  bo  satisfied,  from  i>iit7ftfjtutie«it 

**  the  daitt  ItMtth- 

the  proof,  that  tho  property  or  any  part  thereof  belongs  to  the  ^^^  wtu/Mw 
daimant  or  claimants,  such  justice  shall  render  judgment  against 
the  party  in  whose  favor  such  execution  or  attachment  issued  for 
the  costs,  and  issuo  execution  therefor,  and  shall,  moreover,  give 
It  written  order  to  the  constable  who  levied  on  or  who  may  be 
charged  with  the  duty  of  selling  such  property,  directing  him  to 
84 
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restore  the  sanio  or  so  raucb  iliereof  a?  may  have  been  found  to 

belong  to  such  ohumiiuc  or  cinimants. 
to  MuSfui'hil        ^^^'  ^^'  ^"'^  ^^  ^^*^  ciaimatit  or  claimants  tail  to  establish  his 
^t,«iuu  pmj    ^j,  ^j^^jj.  f  jgjjt^  ^Q  gjj^jj  property  or  lo  any  pnrt  thereof,  the  justice 

shall  render  juilgmeiit  against  such  elaimaut  or  claimants  for  th« 
costs  that  have  acrined  on  ao*-.ount  oi  such  trial,  and  is.^ucoxeca- 
tion  therefor,  ai;d  the  constable  shall  not  be  liable  to  the  cliuma&t 
or  claimants  lor  tbo  piv}>eity  so  taken, 
cwetuwhieii  gEQ.  96.  Juj.bnu'nt,  t'liat  the  action  be  dismissed  without  pre- 

I!li*5?utoHtV*- j^^^ce  to  anew  action,  m:;y  bo  entered  Avilb  cost-  in  the  following 
Mtim.   *  ***    cases  :     First,  When  the  plaiiitiff  voluntarily  dismisses  the  action 
before  it  is  finally  submitted  :     Second,  When  ho  fails  to  appear 
at  the  time  specified  in  the  summons  or  upon  adjournment,  or 
within  one  hour  thereafter. 
flnlMVuiud^      ^^^"  ^'^'  ^^  ^^^  plaintiff  fails  to  appear  at  the  return  day  of  the 
ftPPMT.  summons  and  his  bill  of  particulars  be  not  filed  and  evidence 

before  the  justice,  the  action  must  be  dismissed.  If  the  defendant 
fails  to  appear  at  the  return  day  of  the  summons,  or  if  either  fails 
to  attend  at  the  time  to  which  a  trial  has  been  adjourned,  or  fails 
to  make  the  necessary  bill  of  particulars,  or  fails  in  the  proof  on 
his  part,  the  cause  may  proceed  at  the  request  of  the  adverse 
party,  and  judgment  must  be  given  in  conformity  with  the  bills 
of  particulars  and  proofs. 
fdl|3««dlf«j!  S^^"  ^^'  ^Vhen  judgment  shall  have  been  rendered  against  a 
IiVSe"!t*Mfd"?  defendant  in  his  absence,  the  same  may  be  set  aside  upon  the 
following  conditions :  First,  That  his  motion  Lo  made  within 
ten  days  after  such  judgment  was  entered  :  Second,  That  be  pays 
or  confesses  judgment  for  the  costs  awarded  ogainsthim  :  Third, 
That  he  notifies,  in  writing,  the  opposite  party,  his  agent  or 
attorney,  or  causes  it  to  le  done,  of  the  opening  of  such  judgment 
and  of  the  time  and  place  of  trial,  at  least  five  days  before  the 
time,  if  the  party  resides  in  the  county,  and,  if  ho  be  not  a  resident 
of  the  county,  by  leaving  a  written  notice  thereof  at  the  ofBce  of 
the  justice  ten  days  before  the  trial, 
jndffmeiit  when  Sec.  09.  Upou  a  vcrdict,  the  justice  must  immediately  render 
Mt«r«d. '  judgment  accopdingly.     When  tho  trial  is  by  the  justice,  judg* 

ment  must  be  entered  immediately  after  the  close  of  the  trial,  if 
the  defendant  has  been  arrested  or  his  property  attached ;  in  other 
cases,  it  must  bo  entered  either  at  the  close  of  the  trial,  or,  if  the 
justice  then  desires  further  tirao  to  consider,  on  or  by  the  fourth 
day  thereafter,  both  days  inclusive. 
->«BftmonBt<]ii«      Sec.  100.  When  the  amount  due  to  either  party  exceeds  the 

^di  Juitlce*  ,11...  1-1  .1  , 

7wiIi'itS  sum  for  which  tho  justice  is  authorized  to  enter  judgment,  such 


tw  ranltted, 
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party  may  remit  the  excess,  and  juclgment  may  be  entered  for  the 
residue.  A  defendant  need  not  remit  such  excess,  and  may  with- 
hold setting  the  same  off,  and  a  recovery  for  the  amount  set  off 
and  allowed  or  any  part  thereof  shall  not  bo  a  bar  to  his  subse- 
quent action  for  the  a'faiount  Trithhcld. 

Sec.  101.  If  the  defendant,  any  time  before  trial,  offers,  in  ifdofen<!*Bi«i!» 

•'  '  to  allow  jndg^ 

writing,  to  allow  judgment  to  be  taken  against  him  for  a  specified  gjjj*  p»oe«t«* 
'Bum,  the  plaintiff  may  immediately  have  judgment  therefor  with 
the  costs  then- accrued ;  but,  if  he  do  not  accept  such  offer  before 
the  trial,  and  fails  to  recover  in  the  action  a  sum  equal  to  the  offer, 
he  cannot  recover  coAs  accrued  after  the  offer ;  but  costs  must  be 
adjudged  against  him.  But  the  offer  and  failure  to  accept  it 
cannot  be  given  in  evidence  to  effect  the  recovery  otherwise  than 
fis  to  costs  as  above  provided. 

Sec.  102.  When  judgment  is  rendered  in  a  case  where  the  SJjJ'jJiSiw* 
defendant  is  subject  to  arrest  and  imprisonment,  it  must  be  so  "*•"*•■*•*•»• 
stated  in  tbo  judgment  and  entered  in  his  docket. 

Sec.  103.  In  all  cases  not  otherwise  specially  provided  for  by  Mftyiip»*»i  from 
law,  either  party  may  appeal  from  the  final  judgment  of  any  »eiit. 
justice  of  the  peace  to  the  district  court  of  the  county  where  the 
judgment  was  rendered. 

Sec.  104.  The  party  appealing  shall,  within  ten  days  from  pi^tf  aiipfAHtg 
rendition  of  the  judgment,  enter  into   an  undertaking   to   the  d«Ju6iJ.*"^ 
adverse  party,  with  at  least  one  good  and  sufficient  surety,  to  be 
approved  of  by  such  justice,  in  a  sum  not  less  than  fifty  dollars 
in  any  cdse,  nor  less  than  double  the  amount  of  the  judgment  and 
costs,  conditioned:     First,  That  the  appellant  will  prosecute  his  c»n*iii«aof  ti» 
appeal  to  effect,  and  without  unnecessary  delay:     Second,  That  •***""*•****• 
if  judgment  be  adjudged  against  him  on  the  appeal,  he  will  satisfy 
such  judgment  and  costs.     Such  undertaking  need  not  be  signed 
by  the  appellant. 

Sec.  1U5.  And  the  said  justice  shall  make  out  a  certified  JSS^u^'ifMt. 
transcript  of  his  proceedings,  including  the  undertaking  taken  for  SX*''^"*"* 
Bttch  appeals,  and  shall,  on  demand,  deliver  the  same  to  the 
appellant  or  his  agent,  who  shall  deliver  the  same  to  the  clerk  of 
the  court  to  which  such  an  appeal  may  be  taken,  on  or  before  tho 
second  day  of  the  terra  thereof  next  following  such  appeal ;  and 
such  justice  shall  also  deliver  or  transmit  the  bill  or  bills  of  par- 
ticulars, the  depositions  and  all  other  original  papers,  if  any, 
used  on  the  trial  before  him,  to  such  clerk,  on  or  before  the  said 
second  day  of  such  term ;  and  all  further  proceedings  before  the 
justice  of  the  peace  in  that  case,  shall  cease  and  bo  stayed  from 
the  time  of  entering  into  such  undertaking. 
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^%^Mddltkei  ^^'^'  ^^^-  '^^^  clerk,  on  receiving  such  transcript  and  other 
the  appeal.  'papers,  as  aforesaid,  shall  file  the  same  and  docket  the  appeal. 
Sfrt%!»shlii  ^^^'  ^^^-  T^®  plaintifiF  in  the  court  below  shall  be  plaintiff  in 
iLtrtorMa^V^  the  district  court,  and  tho  parties  shall  proceed,  in  all  respects,  in 
the  same  manner  as  though  the  action  had  been  originally  in- 
stituted in  the  said  court. 

{IdJuTlJVr/ai?  ^^°-  ^^^-  ^^  *^®  appellant  shall  fail  to  deliver  tho  transcript 
m!r  TOB^e'r  jndB-  ^^^  othor  papei*s,  if  any,  to  the  clerk,  and  have  his  appeal  docketed 
vMtforappeiioe.  ^^  aforesaid,  on  or  before  the  second  day  of  the  term  of  the  said 
court  next  after  such  appeal,  the  appellee  may,  ac  the  same  term 
of  said  court,  file  a  transcript  of  the  proceedings  and  judgment 
of  such  justice,  and  the  said  cause  shall,  on  motion  of  the  appelle, 
be  docketed ;  and  the  court  is  authorized  and  required,  on  his 
application,  either  to  enter  up  a  judgment  in  his  favor,  similar  to 
that  entered  by  the  justice  of  the  peace,  and  for  all  the  costs  that 
have  accrued  in  the  court,  and  award  execution  thereon  ;  or  such 
court  may,  with  the  consent  of  such  appellee,  dismiss  the  appeal  at 
the  cost  of  tho  appellant,  and  remand  the  cause  to  the  justice  of 
the  peace,  to  be  thereafter  proceeded  in  as  if  no  appeal  had  been 
taken. 

"aLwripTwd"*      ^^^-  ^^^'  ^^  *^®  plaintiff  in  the  action  before  the  justice  shall 
faittoptoiMvu.  appeal  from  any  judgment  rendered  against  such  plaintiff,  and, 
after  having  filed  his  transcript  and  caused  such  appeal  to  be 
docketed,  according  to  the  provisions  of  this  act,  shall  fail  to  file 
a  petition  or  otherwise  neglect  to  prosecute  tho  same  to  final 
judgment,  so  that  such  plaintiff  shall  become  non-suit,  it  shall  be 
*j«gjjj**»w     the  duty  of  the  court  to  render  judgment  against  such  appellant 
for  the  amount  oE  the  judgment  rendered  against  him  by  the 
justice  of  the  peace,  together  with  interest  accrued  thereon,  and 
for  costs  of  suit,  and  to  award  execution  therefor  as  in  other 
cases. 
•ir»amM»ai^M»«v-       Sec.  110.  If  both  parties  fail  to  enter  such  appeal  within  tho 
w  iarai^d.  tjuie  limited  as  aforesaid,  the  justice,  on  receiving  a  certificate 

from  the  clerk  of  the  court,  stnting  that  the  appeal  was  not 
entered,  or,  being  entered,  was  dismissed  as  aforesaid,  shall 
thereupon  issue  execution  upon  tho  judgment,  in  tho  same  man- 
ner as  if  such  appeal  had  never  been  taken. 
Appdiaak  ahan  Sec.  111.  If  any  person,  appealing  from  a  judgment  rendered 
pa/oMu,  w  ea,  .^  j^.^  favor,  shall  not  recover  a  greater  sum  than  the  amount  for 
which  judgment  was  rendered,  besides  costs  and  tho  interest 
accruing  thereon,  every  such  appellant  shall  pay  the  costs  of  such 
appeal. 
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Sec.  112.  When  any  appeal  sliall  be  dismissed,  or  when  judg-  JIJS27rt,;,^ 
ment  shall  be  entered  in  the  district  court  against  the  appellant,  ■'•"*"«• 
the  surety  in  the  undertaking  shall  be  liable  to  the  appellee  for 
the  whole  amount  of  the  debt,  costs  and  damages  recovered 
against  the  appellant. 

Sec.  118.  When  an  appeal  taken  to  the  district  court  shall  J{,tS5fj;^*i 
there  bo  quashed,  by  reason  of  irregularity  in  taking  or  consum- 
mating the  same,  the  cause  for  quashing  shall  be  stated  in  the 
order  of  the  court,  and  a  transcript  of  such  order  shall  be  lodged 
with  such  justice,  who  shall  thereupon  proceed  to  issue  execution, 
in  the  same  manner  as  if  no  appeal  had  been  taken. 

Sec.  114.  In  proceedings  on  appeal,  when  the  surety  in  the  c««i^ ~j »««» 
undertaking  shall  be  insufficient,  or  such  undertaking  may  be  in-  CkiJjV"  "**" 
sufficient,  in  form  or  amount,  it  shall  be  lawful  for  the  court,  on 
motion,  to  order  a  change  or  renewal  of  such  undertaking,  and 
direct  that  the  same  be  certilied  to  the  justice  from  whoso  judg- 
ment the  appeal  was  taken,  or  that  it  be  recorded  in  said  court. 

Seo.  115.  Appeals  in  the  following  cases  shall  not  be  al-  /^^"S^'^^i^^ 
lowed :  FiAt,  On  judgments  rendered  on  confession :  Second,  «*■••• 
In  jury  trials,  where  neither  party  claim  in  their  bill  of  particu- 
lars a  sum  exceeding  twenty  dollars :  Third,  In  the  action  for 
the  forcible  entry  and  detention,  or  forcible  detention  of  real 
property :  Fourth,  In  the  trials  of  the  right  of  property,  under 
the  statutes,  either  levied  upon  by  execution  or  attached. 

Sec.  116.  When  the  term  of  office  of  a  justice  shall  expire  be-  u  jutiM-t  oa«» 
tween  the  date  of  the  judgment  and  the  time  limited  for  appeal,  ^K^**f*/;*^ 
such  justice  may  take  the  undertaking  for  appeal  at  any  time  <**^ 
before  he  has  delivered  his  docket  to  his  successor,  and  give  the 
appealing  party  a  transcript ;  after  the  delivery  of  the  docket, 
the  undertaking  shall  be  given  to  his  successor,  and  it  shall  be 
his  duty  to  give  the  transcript,  and  do  and  perform  all  things 
required  of  bis  predecessor. 

Sec.  117.  Any  justice,  within  his  proper  county,  shall  have  wimjwtiMaay 
power  to  inquire,  in  the  manner  hereinafter  directed,  as  well  oiiMdi,*«. 
against  those  who  make  unlawful  and  forcible  entry  into  lands 
and  tenements,  and  detain  the  same,  as  against  those  who,  hav- 
ing a  lawful  and  peacable  entry  into  land  or  tenements  unlaw- 
fully and  by  force  hold  the  same ;  and,  if  it  be  found  upon  such 
inquiry  that  an  unlawful  and  forcible  entry  has  been  made,  and 
that  the  same  lands  or  tenements  are  hdd  by  force,  or  that  the 
same,  after  a  lawful  entry,  are  held  unlawfully,  then  said  justice 
shall  cause  the  party  complaining  to  have  restitution  thereof. 
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0mm  in  whioh        Sec.  118.  Proceedings  under  thib  head  maybe  had  in  all  cases 

MM«Minfs  may  cs  j 

irtiSJ. "***'*"*  against  tenants  holding  over  their  terms,  in  sales  of  real  estate 
on  executions,  orders  or  other  judicial  process,  when  the  judgment 
debtor  was  in  possession  at  the  time  of  the  rendition  of  the  judg- 
ment or  decree,  by  virtue  of  which  such  sale  was  made.  In 
sales  by  executors,  administrators,  guardians  and  on  partition, 
where  any  of  the  parties  to  the  partition  were  in  possession  at 
the  commencement  of  the  suit,  after  such  sales,  so  made  on  ex- 
ecution or  otherwise,  shaU  have  been  examined  by  the  proper 
court,  and  the  same  by  said  court  adjudged  legal,  and  in  cases 
where  the  defendant  is  a  settler  or  occupier  of  lands  or  tene- 
ments, without  color  of  title,  and  to  which  the  complainant  has 
the  right  of  possession,  this  section  not  to  be  construed  as  lim- 
iting the  provisions  of  the  first  preceding  section. 

JrlSJUMtia!*'  Sec.  119.  Judgments,  either  before  justices  or  in  the  district 
court,  under  this  head,  shall  not  be  a  bar  to  any  after  action 
brought  by  either  party. 

2SlS«?I?T^e      Sec.  120.  It  shall  be  the  duty  of  the  party  desiring  to  com- 

^^^'  mence  an  action  under  this  head,  to  notify  the  advetse  party  to 

leave  the  premises,  for  the  possession  of  which  the  action  is 
about  to  bcsbrought,  which  notice  shall  be  served  at  least  three 
days  before  commencing  the  action,  by  leaving  a  written  copy 
with  the  defendant,  or  at  his  usual  place  of  abode,  if  he  cannot 
be  found, 

liu'mAUi^l  la      Sec.  121.  The  summons  shall  not  issue  herein  until  the  plain- 

fiMMu.  ""*  tiff  shall  have  filed  his  complaint,  in  writing,  under  oath,  with  the 
justice,  which  shall  particularly  describe  the  premises  so  entered 
upon  or  detained,  and  shall  set  forth  either  an  unlawful  and 
forcible  entry  and  detention,  or  an  unlawful  and  forcible  deten- 
tion after  a  peaceable  or  lawful  entry  of /he  described  premises. 
The  complaint  shall  be  copied  into  and  made  a  part  of  the  record* 

SSr^rV^lluid      Sec.  122.  The  summons  shall  bo  issued  and  directed,  shall 

^  '  state  the  cause  of  complaint,  and  the  time  and  place  of  trial, 

shall  bo  served  and  returned  as  in  other  cases*     Such  service 

shall  be  three  days  before   the  day  of  trial  s4)pointed  by  the 

justice. 

Mt'^ip^toM  Sbc.  123.  If  the  defendant  does  not  appear  in  accordance  with 
^  the  requisitions  of  the  summons,  and  it  shall  have  been  properly 

served,  the  justice  shall  try  the  cause  as  though  he  was  present. 

OMiti.oaae«,how  Ssc.  124.  No  coutinuauce  shall  be  granted  for  a  longer  period 
than  eight  days,  unless  the  defendant '  applying  therefor  shall 
give  on  undertaking  to  the  adverse  party,  with  good  and  suffideot 
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surety,  to  be  approved  by  the  justice,  conditioned  for  the  pay- 
ment of  the  rent  that  may  accrue,  if  judgment  be  rendered  against 
the  defendant. 

Sec.  125.  If  the  suit  be  not  continued,  place  of  trial  changed,  SdCJwmdiSd, 
or  neither  party  demand  a  jury  upon  tho  return  day  of  the  sum- 
mons, the  justice  shall  try  the  cause  ;  and  if,  after  hearing  the 
evidence,  he  shall  conclude  that  the  complaint  is  not  true,  he  shall 
enter  judgment  against  the  plaintiff  for  costs ;  if  he  find  the  com- 
plaint true,  he  shall  render  a  general  judgment  against  the  de« 
fendant  and  in  favor  of  the  plaintiff,  for  restitution  of  premises 
and  costs  of  suit ;  if  ho  find  the  complaint  true  in  part,  he  shall 
render  a  judgment  for  the  restitution  of  such  part  only,  and  the 
costs  shall  be  taxed  as  the  justice  shall  deem  just  and  equitable. 

Sec.  126.  If  a  jury  be  demanded  by  either  party,  the  proceed-  ^Jii57  *•  ^ 
ings,  until  the  impanneling  thereof,  shall  be,  in  all  respects,  as 
in  other  cases.     The  jury  shall  be  sworn  or  aflSmicd  to  well  and  Howtww*. 
truly  try  and  determine  whether  the  complaint  of,  (naming  the 
plaintiff, )  about  to  be  laid  before  them,  is  true  according  to  the 
evidence.     If  tho  jury  shall  find  the  complaint  true,  they  shall  L*iS* .'*' ***^  "*" 
render  a  general  verdict  of  guilty  against  the  defendant ;  if  not 
true,  then  a  general  verdict  of  not  guilty  ;  if  true  in  part,  then  a 
verdict  settitig  forth  the  facts  they  find  true. 

Sbc.  127.  The  justice  shall  enter  the  verdict  upon  his  docket,  SSidofthl** 
and  shall  rendei^such  judgment  in  the  action,  as  if  the  facts  au-  ^*^^*^' 
diorizing  the  finding  of  such  verdict  had  been  found  to  be  true 
by  himself. 

Sec.  128.  Exceptions  to  the  opinion  of  the  justice,  in  cases  ""SJf^SJiJ^^ 
under  this  head,  upon  questions  of  law  and  evidence,  may  be  ***•^•■""•• 
taken  by  either  party,  whether  tried  by  jury  or  otherwise. 

Sec.  129.  Where  a  judgment  of  restitution  shall  be  entered  by  JJiSMlaT^*  ^ 
a  justice,  he  shall,  at  the  request  of  the  plaintiff,  his  agent  or 
attorney,  issue  a  writ  of  execution  thereon,  which  shall  be  in  the 
following  form,  as  near  as  practicable :    **  The  Territory  of  Kan- 
sas,   county:   To  any  constable  of county:   Whereas, 

in  a  certain  action  for  the  forcible  entry  and  detention,  (or  the 
forcible  detention,  as  the  case  maybe,)  of  the  following  de- 
scribed premises,  to  wit : ,  lately  tried  before  me,  wherein 

was  plaintiff,  and was  defend- 
ant, judgment  was  rendered  on  the day  of ,  A.  D. 

— — ,  that  the  plaintiff  have  restitution  of  said  premises  ;  and, 

also,  that  he  recover  costs  in  the  sum  of :  you,  therefore, 

are  hereby  commanded  to  cause  thosdefendant  to  be  forthwith  re- 
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moTcd  from  said  premises,  and  the  said  plaintiff  to  have  restita^ 
tion  of  the  same;  also,  that  jou  levy  oE  the  goods  and  chattels 
of  the  said  defendant,  and  make  the  costs  aforesaid,  and  all  ac* 
cruing  costs,  and  of  this  writ  make  legal  service  and  due  return. 

Witness  my  hand  this day  of ,  A.  D. .  — 

,  justice  of  the  peace." 

5U^to*!-S?*of  ®^^'  ^^^'  '^^^  officer  shall,  within  ten  days  after  receiving 
«k«««Mr.  ^ijg  ^fi^^  execute  the  same  by  restoring  the  plaintiff  to  the  pos* 
session  of  the  premises,  and  shall  levy  and  collect  the  costs  and 
make  return  as  upon  other  executions.  If  the  officer  shall  receive 
a  notice  from  the  justice,  that  the  proceedings  have  been  stayed 
by  an  allowance  of  a  writ  of  error,  he  shall  immediately  delay 
all  further  proceedings  upon  the  execution  ;  and,  if  the  premises 
have  been  restored  to  the  plaintiff,  he  shall  immediately  place  the 
defendant  in  the  possession  thereof,  and  return  the  writ  with  his 
proceedings  and  cobts  taxed  thereon. 
««pi.Tia.  Sbo.  131.  The  plaintiff  may  recover  the  possession  of  specific 

personal  property  of  less  value  than  one  hundred  dollars,  before 
a  justice  of  the  peace,  as  herein  provided, 
muf^M^ff'^^  Sbc.  182.  An  action  for  this  purpose  shall  pot  be  brought 
•krwug'^V]!!.  until  there  is  filed,  in  the  office  of  the  justice,  an  affidavit  of  the 
plaintiff,  his  agent  or  attorney,  showing :  First,  A  deAcription  of 
the  property  claimed :  Second,  That  the  plaintiff  is  the  owner 
thereof,  or  has  a  special  ownership  therein,  statlhg  the  facts  in 
relation  thereto,  and  that  he  is  entitled  to  the  immediate  posses- 
sion of  the  property :  Third,  That  the  property  is  wrongfully 
detained  by  the  defendant:  Fourth,  That  it  was  not  taken  in 
execution  on  any  order  or  judgment  against  said  plaintiff,  or,  if 
so  taken  on  execution,  that  it  is  by  statute  exempt  from  seizure^ 
or  for  the  payment  of  any  tax,  fine  or  amercement  assessed 
against  him,  or  by  virtue  of  an  order  of  delivery  issued  under 
this  article,  or  any  other  mesne  or  final  process  issued  against  said 
plaintiff. 

£7^.»moM|d£      Seo.  133.  Upon  such  affidavit  being  made  and  filed  with  the 
tjof  MBttobie.    j^gj-jg^^  jjg  gjjj^y  Jgg^g  ^  summons  as  in  other  cases,  but  in  addi* 

tion,  commanding  the  constable  immediately  to  seize  and  take 
into  his  custody,  wherever  they  may  be  found  in  the  county,  the 
goods  and  chattels  mentioned  in  the  affidavit,  and  deliver  the 
same  to  the  plaintiff. 

^S^iSitHiB,      ^^^'  ^^^'  '^^^  constable  shall  execute  the  writ  by  taking  the 

property  therein  mentioned.    He  shall  also  deliver  a  copy  of  the 

-^^  summons  to  the  persons  charged  with  the  unlawful  detention  of 
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property^  or  leave  such  copy  at  his  usual  place  of  residence,  and 
shall  make  return  of  the  time  and  manner  of  service,  the  appraise- 
ment of  the  property,  and  any  undertaking  taken  by  him. 

Sbc.  135.  The  constable  shall  not  deliver  to  the  plaintiff,  his  naiatifftxMvto 
agent  or  attorney,  the  property  so  taken,  until  there  has  been  pK^,^^^^ 
e^^ecuted,  by  one  or  more  sufficient  sureties  of  the  plaintiff,  a 
vnritten  undertaking  to  the  defendant,  in  at  least  double  the  value  ^^*^^^^^' 
of  the  property  taken,  but  in  no  case  less  than  fifty  dollars,  to 
the  effect  that  the  plaintiff  shall  duly  prosecute  the  action,  and 
return  the  property,  if  it  be  adjudged  to  be  returned,  and  pay  .all 
costs  ana  damages  which  may  be  awarded  against  him. 

Sec  136.  For  the  purpose  of  fixing  the  amount  of  the  under-  iSSSki£SIi 
taking,  the  value  of  the  property  taken  shall  be  ascertained  by  *'^' 
the  oaths  of  two  responsible  persons,  whom  the  constable  shall 
swear  truly  to  assess  the  value  thereof. 

Sbc.  137.  Whenever  the  appraised  value  of  the  property  so  ^•V*^,V,J^ 
taken  shall  exceed  one  hundred  dollars,  the  justice  shall  certify  9i»;*«*y  •«i«^ 
the  proceedings  upon  the  said  writ  to  the  district  court  of  his 
county,  and  thereupon  shall  file  the  original  papers,  together  with 
a  certified  transcript  of  his  docket  entries  in  the  clerk's  office  of 
said  court,  the  case  there  to  be  proceeded  in  as  if  such  suit  had 
commenced  in  said  court. 

Sec.  138.  If  the  undertaking  required  by  section  one  hundred  JJ^'^j^JJ^'^ 
and  thirty-five  be  not  given  within  twenty-four  hours  from  the  nimtTi^ 
taking  of  the  property  under  said  order,  the  officer  shall  return  ** 
the  property  to  the  defendant;  and,  if  the  officer  shall  so  deliver 
any  property  so  taken,  to  the  plaintiff,  his  agent  or  attorney,  or  g!br.?y,^.^ 
keep  the  same  from  the  defendant,  without  taking  such  security  ''*~' 
within  the  time  aforesaid,  or,  if  he  take  insufficient  security,  he 
shall  be  liable  to  the  defendant  in  damages. 

Sec.  189.  If  the  property  has  been  delivered  to  the  plaintiff,  2^iVu*i*i 
and  he  fails  to  prosecute  his  action  to  final  judgment,  the  justice  tat/.^"^^ 
shall,  upon  the  application  of  the  defendant  or  his  attorney,  im- 
pannel  a  jury  to  inquire  into  the  right  of  property,  and  the  right 
of  possession  of  the  defendant  to  the  property  taken.  If  the  jury 
shall  be  satisfied  that  the  said  property  was  the  property  of  the 
defendant  at  the  commencement  of  the  action,  or,  if  the  said  jury 
be  satisfied  that  the  defendant  was  entitled  to  the  possession,  at 
such  time,  they  shall  find  accordingly,  and  shall  further  find  the 
value  of  such  property,  or  the  value  of  the  possession  thereof, 
and  any  damages  for  withholding  the  same  as  may  be  just  and 
prop^. 
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2tt5**Sia5ff''*"      ^^^'  ^^^'  ^^  *^^  ^^®*  "^hen  the  property  has  been  delivered 
wKi!'^"*'*^'     to  the  plaintiff,  when  the  jury  shall  find  for  the  defendant,  they 
shall  also  find  whether  the  defendant  had  the  right  of  property  or 
right  of  possession  only  at  the  commencement  of  the  suit,  and, 
if  they  find  either  in  his  favor,  they  shall  also  find  the  value  of 
the  property  or  value  of  the  possession,  and  such  damages  for 
withholding  said  property  as  may  be  just  and  proper. 
trSSRslM-*^^      Sec.  141.  The  judgment,  in  the  cases  mentioned  in  the  two 
«f  pwp«Ar  "'^  preceding  sections,  shall  be  for  the  return  of  the  property  or  the 
value  thereof,  or  the  value  of  the  possession  of  the  same,  in  case 
a  return  cannot  bo  had,  and  the  costs  of  suit. 
£?f!?puiBtiff. '    Sbo.  142.  In  all  cases  when  the  property  has  been  delivered 
to  the  plaintiff,  where  the  jury  shall  find  for  the  plaintiff  on  trials 
or  on  inquiry  of  damages,  they  shall  assess  adequate  damages  to 
the  plaintiff  for  the  illegal  detention*  of  the  property,  for  which, 
with  costs  of  suit,  the  justice  shall  render  judgment  against  the 
defendant. 
^ter'dMiK^       Skc.  143.  When  the  property  claimed  has  not  been  taken,  or 
^^^'  has  been  returned  to  the  defendant,  for  want  of  the  undertaking 

required  by  section  one  hundred  and  thirty- five,  action  may  pro* 
ceed  as  one  for  damages  only,  and  the  plaintiff  shall  be  entitled 
to  such  damages  as  are  right  and  proper ;  but,  if  the  property  be 
returned  for  want  of  the  undertaking  required  by  said  section, 
the  plaintiff  shall  pay  all  costs  made  by  taking  the  same. 
%^o^^j  Sec.  144.  The  constable,  in  executing  the  writ,  may  break 
'  ^'  *'  open  any  building  or  inclosure,  in  which  the  property  claimed 
or  any  part  thereof  is  concealed ;  but  not  until  he  has  been  re- 
fused an  entrance  into  said  building  or  inclosure,  and  the  delivery 
of  the  property,  after  having  demanded  the  same. 

r***  whlSlSJu?'      ^^^'  ^^^'  ^^  ®^^^  ^^^^^  ^^  instituted  on  the  undertaking  given 
•^•*-  under  section  one  hundred  and  thirty-five,  before  an  execution 

issued  on  a  judgment  in  favor  of  the  defendant  in  the  action 
shall  have  been  returned,  that  sufficient  property,  whereon  to  levy 
and  make  the  amount  of  such  judgment,  cannot  be  found  in  the 
county. 

Sbc.  146.  If  any  justice  shall  issue  a  writ  to  replevin  property, 
as  is  provided  by  this  act,  without  the  affidavit  being  made  and 
filed  in  his  office,  as  is  provided  in  section  one  hundred  and  thirty- 
two,  the  same  shall  be  set  aside  at  his  costs,  and  he  shall  be  lia- 
ble in  damages  to  the  party  injured. 
taJ'wJiJ?  Sbo.  147.  Execution  for  the  enforcementof  a  judgment  before 
a  justice  of  the  peace  may  issue  by  the  justice  before  whom  thOi 
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judgment!  was  rendered,  or  by  his  successor  in  oflSce,  on  the  ap- 
plication of  the  party  entitled  thereto,  at  any  time  within  five  lawhaMim*. 
years  from  the  entry  of  the  jaigmsnt  or  the  date  of  the  last  exe- 
cution issued  thereon. 

Sec,  148.  It  shall  be  the  duty  of  the  justice,  if  the  case  be  not  rj'iiSi^^KuU 
appealed,  taken  up  on  error,  docketed  in  the  district  court,  or  tl?"ii'toa*(£^r 
bail  has  not  been  given  for  the  stay  of  execution  at  the  expira-  iwi«"Mm». 
tion  of  ten  days  from  the  entry  of  the  judgment,  to  issue  execu- 
tion without  a  demand,  and  proceed  to  collect  the  judgment, 
unless  otherwise  directed  by  the  judgment  creditor. 

Sec.  149.  The  execution  must  be  directed  to  a  constable  of  the  SjJ^^iJVJSJitA, 
county^  and  subscribed  by  the  justice  by  whom  the  judgment  was 
rendered,  or  by  his  successor  in  office,  and  must  bear  date  the  day 
of  its  delivery  to  the  officer  to  be  executed  ;  it  must  intelligibly 
refer  to  the  judgment  by  stating  the  names  of  the  parties,  and 
the  name  of  the  justice  before  whom,  and  of  the  county  and 
township  where,  and  the  time  when  it  was  rendered ;  the  amount 
of  the  judgment,  and,  if  less  than  the  whole  is  due,  t^e  true 
amount  due  thereon.  It  must  require  the  constable  substantial- 
ly as  follows:  First,  If  it  be  a  case  where  the  defendant  can-  ihny of  oomta. 
not  be  arrested,  it  must  direct  the  officer  to  collect  the  amount  of 
the  judgment  out  of  the  personal  property  of  the  debtor,  and  pay 
the  same  to  the  party  entitled  thereto  :  Second,  If  it  be  a  case 
whore  any  of  the  judgment  debtors  are  certified  on  the  docket  as 
surety,  it  shall  command  that  the  money  be  made  of  the  personal 
property  of  the  principal  debtor,  and  for  want  thereof,  of  the 
personal  property  of  the  surety.  In  such  cases,  the  personal 
property  of  the  principal,  subject  to  execution  within  the  jurisdic- 
tion, shall  be  exhausted  before  any  of  the  property  of  the  surety 
shall  be  taken  in  execution  {  Third,  If  it  be  a  case  where  the 
defendant  may  be  arrested,  in  addition  to  the  foregoing,  it  must 
direct  the  officer,  if  sufficient  property  of  the  defendant,  subject 
to  the  execution,  cannot  be  found  to  satisfy  the  judgment,  that 
he  arrests  the  debtor,  and  commits  him  to  the  jail  of  the  county 
until  he  pays  the  judgment,  or  bo  discharged  according  to  law, 
vmless  the  execution  be  accoQipanied  by  an  order  of  arrest: 
Fourth,  It  must  in  all  cases  direct  the  officer  to  make  return  of 
the  execution  and  a  certificate  therepn,  showing  the  manner  in 
which  he  has  executed  the  same,  in  thirty  days  from  the  time  of 
his  receipt  thereof. 

Sbc.  150.  Upon  an  execution  on  a  judgment  against  debtors,  ^";;^^;^\ 
upon  one  or  more  of  whom  the  summons  was  not  served,  the  exe-  Siul,l\«V«.?*' 
cution  must  contain  a  direction  to  collect  the  amount  of  the  joints  mNM^dV*^ 
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property  of  the  person  upon  whom  the  summons  was  serveil,  to 
be  specified  by  name.  If  such  judgment  be  also  such  that  the 
defendants  are  subject  to  arrest  thereon,  the  justice  must  further 
specify  the  names  of  those  defendants  served  .with  the  summons, 
who  may  bo  arrested  for  the  want  of  property. 
wK^TBit'iiril!  Sec.  151.  A  constable  may,  at  his  peril,  omit  to  arrest  adob- 
'**•'*'*  tor,  or  after  arrest  suffer  him  to  go  at  large  before  the  return  diy, 
subject  only  to  his  liability  for  an  escape,  or  for  omitting  to  ar- 
rest, if  he  fails  to  have  either  the  money  or  the  person  of  the  debtor 
in  custody  at  the  expiration  of  the  thirty  days. 

STdiiimT        ^^^'  ^^^*  ^'  ^^^'^  ^®  lawful  for  the  sheriff  or  jailor,  receiving 
priMser.  ^^y  pcrsou  imprisoned  on  any  execution  issued  in  any  civil  pro- 

ceeding, at  any  time  when  there  is  no  money  in  his  hands  to  pay 
for  the  sustenance  of  such  prisoner,  to  discharge  him  from  prison. 

V^liiiolVu^       Se:.  153.  The  debtor,  committed  as  herein  provided,  mxy  be 
"*■*'  held,  in  prison  ten  days,  and,  if  he  be  a  person  without  a  family  . 

for  which  he  provides,  one  day  in  addition  for  every  dollar  over 
ten  due  on  the  execution ;  or,  if  he  have  a  family  for  whicli  he 
provides,  one  day  in  addition  for  every  two  dollars  over  twenty 
duo  on  the  execution. 
SMh£?l!t7Mtf.  Sec.  154.  The  affidavit  of  an  imprisoned  debtor,  that  he  has 
td»Tit.  ^  family  for  which  he  provides,  specifying  by  name  one  or  m^re 

persons,  members  of  such  family,  and  the  place  of  their  residouce^ 
is  sufficient  evidence  thereof  to  authorize  his  discharge  by  the 
jailor. 

2J?Vmo«ol*JJ'  Sec.  155.  A  constable  is  liable  to  the  party  in  whose  favor  an 
tairoMtt/'^^''  execution  issued  to  him,  for  the  amount  thereof,  in  the  following 
cases:  First,  Where  he  suffers  thirty  days  to  elapse  without 
making  a  true  return  thereof  to  the  justice,  and  paying  to  hiiu  or 
to  the  party  entitled,  the  money  collected  thereon  by  him :  Second, 
When  he  willfully  and  carelessly  omits  to  levy  on  property  witain 
thirty  days,  or,  if  the  defendant  be  liable  to  be  imprisoned,  then 
to  an*est  and  commit  him  to  the  jail  of  the  county  within  thir^ 
days. 
ul^Stt*^^  *•  Sec.  156.  All  property  taken  in  execution  under  the  provisions 
of  this  act,  shall  be  advertised  for  sale  at  four  of  the  most  puiilic 
places  within  the  township  where  such  property  was  seized,  at 
least  ten  days  previous  to  the  time  appointed  for  such  sale,  which 
sale  shall  be  held  between  the  hours  of  ten  o'clock  A.  M.  and  t'oor 
o'clock  P.  M. ,  at  the  house  or  on  the  premises  where  such  prop- 
erty was  taken,  or  at  one  of  the  most  public  places  within  the 
township.  ^  , 
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Seu.  157.  It  shall  not  be  lawEul  for  any  lusticc  oE  the  pence  comubiMtBd 

,,  ..  i»,  1,,,,.  ,  iailico  »ot  Hi- 

TTliO  issued  the  execution,  tor  tor  the  constable  hoLJing  the  exe-  Jo'T^dtopMohMt 
tion,  to  purchase,  either  directlj  or  indirectly,  anj  property  sold 
on  such  execution ;  and  any  justice  or  constable  who  shall  offend  p^^i^. 
against  the  previsions  of  this  section,  shall  forfeit  and  pay  for 
evci*7  such  offense  any  sum  not  exceeding  one  hundred  doUurs 
nor  less  than  five  dollars,  to  be  recovered  by  civil  action  in  the 
name  of  the  Territory  of  Kansas,  before  any  court  having  juris- 
diction thereof,  for  the  use  of  the  county  where  such  offenso  was 
committed;  and  shall,  moreover,  be  liable  to  the  action  of  the 
party  injured  thereby. 

Sk:.  158.  When  any  cattle  or  live  stock  shall  be  taken  in  ex-  <>mp«««iti«« !•» 
ecution,  it  shall  be  the  duty  of  the  justice  of  the  peace  who  issued  ••^^• 
the  execution,  or  other  justice  charged  with  the  duty  of  collecting 
the  juclgment  whereon  such  execution  issued,  to  allow  the  consta- 
ble, for  keeping  of  the  same,  a  reasonable  compensation,  to  bo 
taxed  and  collected  as  other  costs  in  the  suit. 

Sko.  159.  When  a  constable  shall  levy  on  and  sell  any  goods  2iy,^\*;J;^ 
and  chattels,  he  shall  make  out  and  annex  to  his  return  to  the  p*****'*/  ••"• 
execution,  in  virtue  of  which  such  sale  was  made,  a  true  inventory 
of  nil  such  property  and  of  each  article  thereof,  and  the  price  at 
-which  the  same  was  sold  ;  and,  for  each  and  every  neglect  to  re-  p***!*/. 
tur.i  a  true  and  ac3urate  schedule  or  inventory  of  property  sold, 
or  remaining  unsold  for  want  of  bidders,  or  other  just  cause,  and, 
if  sold,  the  price  at  which  the  same  was  sold,  each  and  every 
constable  guilty  of  such  neglect  shall  forfeit  and  pay,  on  convic- 
tion thereof,  an)  sum  not  exceeding  one  hundred  dollars,  to  be  re- 
covered by  action  in  the  name  of  the  Tenitory  of  Kansas,  for  the 
use  of  the  party  injured  thereby,  to  be  prosecuted  before  any 
court  having  cognizance  thereof. 

Sfio.  16D.  Where  a  constable  shall  have  levied  on  any  goods  ^y*f*yy*ff 
and  chattels  which  remain  unsold  for  want  of  bidders  or  other 
just  cause,  it  shall  be  his  duty  to  return  with  the  execution  a 
schedule  of  all  such  goods  and  chattels ;  and  the  justice  shall, 
unless  otherwise  directed  by  the  party  Jfor  whom  such  execution 
issued,  or  his  agent,  immediately  thei'eaftcr  issue  an  order,  thereby 
commanding  any  constable  lo  whom  the  same  may  be  directed  or 
delivered,  to  expose  such  property  to  sale ;  which  sale  and  tho 
proceedings  thereon  shall  be  the  samo  as  if  such  property  had 
been  sold  on  the  original  execution. 

Seo.  161.  Any  constable  having  levied  on  goods  and  chattels,  ^SSt^iJ/J^J^^ 
of  which  the  party  against  whom  the  execution  issued  to  retain  utTJ? l?.!'*^^' 
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the  possession,  is  hereby  authorized  to  take  such  security  for  Mb 
own  indemnity  as  he  may  require,  that  such  property  shall  be  de- 
livered at  the  time  and  place  appointed  for  the  sale  thereof. 

Sec.  162.  In  all  cases  where  any  lands  may  have  been  let,  re- 
serving rent  in  kind,  and  when  the  crops  or  emblements  growing 
or  grown  thereon  shall  be  levied  on  or  attached  by  virtue  of  any 
execution,  attachment  or  other  process  against  the  landlord  or 
tenant,  the  interest  of  such  landlord  or  tenant,  against  whom 
such  process  was  not  issued,  shall  not  be  affected  thereby  ;  but 
the  same  may  be  sold,  subject  to  the  claim  or  interest  of  the  land- 
lord against  whom  such  process  did  not  issue. 

Sec.  163.  In  cases  where  the  constable  shall  make  it  appear, 
to  the  satisfaction  of  the  justice,  that  he  has  been  deprived  of  an 
opportunity  of  levying  an  execution  within  the  time  prescribed 
by  this  act,  or  otherwise  prevented  from  making  the  whole  of  the 
money  therein  required  to  be  made,  and  shall  make  return,  to  the 
ustice  who  issued  the  sjime,  to  that  effect,  such  justice  is  hereby 
authorized  and  required  to  issue  further  process  of  execution  for 
the  amount  or  balance  remaining  unsatisfied,  which  shall  be 
Kerved  and  returned,  in  all  respects,  as  other  executions  are  under 
this  act. 

Sec.  164.  Constables  shall  be  elected  as  provided  by  law, 
and  shall  continue  in  office  until  their  successors  are  elected  and 
qualified. 

Sec.  165.  Every  constable,  before  ho  enters  upon  the  duties  of 
his  office,  shall  take  an  oath  or  affirmation,  before  a  person  au- 
thorized to  administer  the  same,  to  support  the  Organic  Act  of 
this  Territory,  and  faithfully  to  discharge  his  duties  as  constable 
during  his  continuance  in  office,  according  to  the  best  of  his  skill 
and  ability. 
ciT«uitetakug  Sbo.  166.  Every  constable,  wIChin  ten  days  after  his  election, 
and  before  he  shall  take  the  oath  of  office,  shall  give  an  undertaking 
to  the  Territory  of  Kansas,  in  a  sum  not  exceeding  two  thousand 
dollars  nor  less  than  five  hundred  dollars,  with  one  or  more  sure- 
ties, resident  in  the  proper  township,  such  as  the  supemsors 
thereof  shall  approve,  conditioned  for  the  safe  keeping  and  pay- 
ing over,  to  the  proper  person  or  authority,  all  moneys  which 
may  bo  collected  or  received  by  him,  or  which  may  othei-wise 
come  into  his  office,  and  for  the  due,  honest  and  faithful  discharge 
and  performance  of,  all  and  singular,  his  duties  as  such  consta- 
ble, according  to  law,  during  his  continuance  in  office. 

Sec.  16T.  When  such  'undertaking  shall  have  been  given  to 
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the  satisfaction  of  the  township  sapervisors,  the  township  clerk 

shall  make  an  entry  of  the  same,  and  file  the  same  in  his  office.  * 

Sec.  168.  Whenever  a  vacancy  shall  occur  in  the  office  of  con-  VMfta«7' 
stable,  in  any  township,  by  death,  removal,  resignation  or  non- 
acceptance  of  the  person  elected,  or  where  there  shall  be  a  failure 
to  elect,  the  township  supervisors  shall  appoint  a  suitable  person 
to  fill  such  vacancy  until  the  next  annual  election  for  constable, 
and  until  a  successor  be  elected  and  qualified. 

Sfic.  169.  The  constable,  as  appointed*  shall  take  a  like  oath 
and  give  a  like  undertaking  as  is  required  in  other  cases  of  con* 
stables. 

Sec.  170.  A  justice  of  the  peace  may  appoint  a  constable  or  ^iS!SS^%J^ 
constables  for  a  special  purpose,  either  in  civil  or  criminal  cas^, 
whenever  such  appointment  may  become  necessary,  in  the  follow- 
ing cases :  Where  there  is  no  constable  in  the  township  ;  in  the 
case  of  disability  of  one  of  the  regular  constables  in  the  town- 
ship ;  where  the  constable  therein  is  a  party  to  the  suit ;  when, 
from  the  pressure  of  official  business,  the  constables  therein  are 
not  enabled  to  perform  the  duties  required  by  the  office.  The 
justice  making  the  appointment  shall  make  a  memorandum  thereof 
on  his  docket,  and  shall  require  the  person  appointed  to  take  an 
oath  as  required  in  other  cases. 

Sec.  171.  The  person  so  appointed  by  the  justice,  after  taking  AuUioritj.  *«. 
such  oath,  shall  have  the  same  authority,  be  subject  to  the  same 
penalties,  and  entitled  to  the  same  fees  as  other  constables. 

Sec.  172.  Such  justice  shall  stand  as  surety,  and  shall  bo  in 
that  character  liable,  he  and  his  sureties,  for  any  neglect  of  duty 
or  any  illegal  proceedings  on  the  part  of  such  constable,  so  by 
him  appointed. 

Seo.  173.  All  constables  shall  be  ministerial  officers  in  jus-  SSluilertiir' 
tices'  courts  in  their  respective  counties,  and  civil  and  criminal  toiSffp?*** 
process  may  be  executed  by  them  throughout  the  county,  under 
the  restrictions  and  provisions  of  the  law. 

Sec.  174.  It  shall  be  the  duty  of  every  constable  to  serve  all  ^"•■• 
warrants,  writs,  precepts,  executions  and  other  process  to  him  di- 
rected and  delivered,  and,  in  all  respects  whatever,  to  do  and  per- 
form all  things  pertaining  to  the  olHce  of  constable.    , 

Sec.  175.  In  discharging  their  duties,  constables  may  call  to  JlS;?;."****'^ 
their  aid  the  power  of  the  county,  or  such  assistance  as  may  be 
necessary. 

Seo.  176.  It  shall  be  the  duty  of  every  constable  to  make  due  J*j\J»; 
return  of  all  process  to  him  directed  and  delivered,  at  the  proper  **• 
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office  and  on  the  proper  return  day  thereof ;  or,  if  the  judgment 
be  docketed  in  the  district  court  or  appealed,  upon  which  he  has 
an  execution,  on  notice,  to  return  the  execution,  stating  thereon 
such  fact. 

Sbc.  177.  It  shall  be  the  duty  of  every  constable,  on  the  re- 
ceipt of  any  writ  or  other  process,  (subpoenas  excepted,)  to  note 
thereon  the  time  of  receiving  the  same ;  he  shall,  also,  state  in 
his  return  on  the  same  the  time  and  manner  of  executing  it. 

Sec.  178.  No  constable  shall  make  a  return  on  any  process  of 
'*  not  found''  as  to  any  defendant,  unless  he  shall  have  been, 
once  at  least,  at  the  usual  place  of  residence  of  the  defendant,  If 
such  defendant  have  any  in  the  county. 

Seo.  179.  It  shall  be  the  duty  of  every  constable  to  apprehend, 
on  view  or  warrant,  and  bring  to  justice  all  felons  and  disturbers 
and  violators  of  the  crimipal  laws  of  this  Territory,  to  suppress 
all  riots,  afirays  and  unlawful  assemblies  which  may  come  to  his 
knowledge,  and  generally  to  keep  the  peace  in  his  proper  county. 

Sec.  180.  In  serving  all  process,  either  civil  or  criminal,  and 
in  doing  his  duties  generally,  when  not  otherwise  restricted  by 
law,  the  authority  of  a  constable  shall  extend  throughout  the 
county  in  which  he  may  be  appointed ;  and,  in  executing  and 
serving  process  issued  by  a  justice  of  the  peace,  he  shall  have 
and  exercise  the  same  authority  and  powers  over  goods  and  chat- 
tels and  the  persons  uf  parties  as  is  granted  by  law  to  a  sheriff 
[or]  coroner,  under  like  process  issued  from  courts  of  record. 

Sec.  181.  When  it  shall  become  the  duty  of  the  constable  to 
take  the  body  of  any  person  to  the  jail  of  the  county,  he  shall 
deliver  to  the  sheriff  or  the  jailor  a  certified  copy  of  the  cxecu- 
tion,  commitment  or  other  process  whereby  he  holds  such  person 
in  custody,  and  return  the  original  to  the  justice  who  issued  the 
same,  which  copy  shall  be  pufficient  authority  to  the  sheriff  or 
jailor  to  keep  the  prisoner  in  jail  until  discharged  by  due  course 
of  law. 

Sec.  182.  Constables  shall  pay  over,  to  the  party  entitled 
thereto,  all  money  received  by  them  in  their  official  capacity,  if 
demand  be  made  by  such  party,  his  agent  or  attorney,  at  any 
time  before  ho  returns  the  writ  upon  which  ho  has  received  it ;  if 
not  paid  over  by  that  time,  he  shall  pay  the  same  to  the  justice 
when  he  returns  the  writ. 

Sec.  183.  Constables  shall  be  liable  to  ten  per  cent  penalty 
upon  tho  amount  of  daiJiages  for  which  judgment  may  be  entered 
against  them  for  failing  to  make  return,  making  a  false  return^ 
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or  failing  to  pay  over  money  by  them  collected  or  received  in 
their  ofScial  capacity ;  and  such  judgment  nyost  include,  in  addi- 
tion to  the  damages  and  costs,  the  penalty  herein  provided. 

Sec.  184.  The  provisions  of  the  act  entitled  "An  act  to  es-  2Si;i';iJl}e{Ju 
tablish  a  Code  of  Civil  Procedure,"  which  are,  in  their  nature,  **^ 
applicable  to  the  jurisdiction  and  proceedings  before  justices,  and 
in  respect  to  which  no  special  provision  is  made  by  statute,  are 
applicable  to  the  proceedings  before  justices  of  the  peace. 

Seo,  185.  Every  justice  of  the  peace  must  keep  a  book  de-  jMti«e^«h*iik2p 
nominated  a  docket,  which  shall  be  furnished  by  the  supervisors 
of  the  proper  township,  in  which  must  be  entered  by  him  the 
proper  title  of  every  action  in  which  the  writ  is  served,  or,  when 
the  parties  voluntarily  appear,  the  date  of  the  writ,  the  time  of 
its  return,  and,  if  an  order  to  arrest  the  defendant  or  attach 
property  was  made,  such  fact  must  be  stated,  together  with  the 
affidavit  upon  which  such  order  was  made  ;  the  filing  of  the  bill 
of  particulars  of  either  party  and  nature  thereof,  and,  when  not 
of  too  great  length,  the  same  [shall]  be  entered  at  length  on  the 
docket ;  which  of  the  parties,  if  either  of  them,  appear  at  the 
trial ;  every  adjournment,  stating  upon  whose  application,  whether 
on  oath  or  consent,  and  to  what  time.  When  trial  by  jury  is 
demanded,  the  demand  must  be  stated  and  by  whom  made  ;  the 
names  of  the  jurors  selected  and  the  time  appointed  for  the  trial ; 
the  names  of  the  jurors  who  appear  and  of  those  sworn ;  the 
names  of  all  witnesses  sworn  and  at  whose  request ;  the  excep- 
tions to  the  ruling  of  the  justice  on  questions  of  law,  taken  by 
either  party ;  the  verdict  of  the  jury  and  when  received.  If  the 
jury  disagree  and  are  discharged,  that  fact  must  be  stated.  The 
judgment  of  the  justice,  specifying  the  items  of  costs  included 
and  the  time  when  rendered  ;  the  issuing  of  the  execution,  and 
orders  to  sell  when  issued,  and  to  whom  the  renewals  thereof,  if 
any,  were  made ;  the  return  and  when  made,  and  a  statement  of 
any  money  paid  to  the  justice  and  by  whom ;  the  giving  of  a 
transcript  to  be  filed  in  the  clerk's  office  and  when  given ;  if  ap- 
peal be  taken,  the  undertaking  and  the  time  of  entering  into  the 
same,  and  by  which  party  taken  ;  the  satisfaction  of  the  judg- 
ment and  the  time  of  satisfying  the  same. 

Sec.  186.  The  several  particulars  in  the  last  section  specified  **^ 
must  be  entered  under  the  title  of  the  action  to  which  they  relate, 
and  at  the  time  when  they  occurred,  except  that  the  bill  of  excep- 
tions in  regard  to  the  ruling  on  questions  of  law  or  evidence  need 
not  be  entered  until  after  the  judgment,  unless  required  by  the 
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justices  or  one  of:  the  parties.     Such  entries  in  a  justice's  docket, 
or  a  transcript  thereof,  certified  by  the  justice  or  his  successor  in 
office,  shall  be  evidence  to  prove  the  facts  stated  therein. 
s^ikMpaaiB.       Sec.  187.  Each  justice  must  keep  an  alphabetical  index  to  his 
docket,'  in  which  must  be  entered  the  names  of  the  parties  to  each 
judgment,  with  reference  to  the  page  of  the  entry.     The  names 
of  the  plaintiffs  must  be  entered  in  the  index,  in  the  alphabetical 
order  of  the  first  letter  of  the  family  names.     lie  shall  number        - 
the  cases  progressively  upon  his  docket,  and  he  shall  con-espond- 
^'in*!£!?i«?*"  iugly  number  the  cat^es  in  each  case ;  he  shall  keep  the  entire  pa- 
(oatoge  «.       pers  in  each  action  together,  and  in  packages  of  a  proper  and 
convenient  size,  and  in  the  order  in  which  the  cases  are  numbered 
on  his  docket. 

JlS^diJiStrtie        Sec  188.  It  is  the  duty  of  every  justice,  upon  the  expiration 
ITJ^H'JjR'*      of  his  term  of  office,  to  deposit  with  his  successor  his  official 
docket,  as  well  his  own  as  those  of  his  predecessors,  which  may 
be  in  his  custody,  together  with  all  files  and  pQ.pers,  laws  and 
statutes  pertaining  to  his  office,  there  to  be  kept  as  public  records 
and  property.     If  there  be  no  successor  elected  and  qualified,  or, 
if  the  office  becomes  vacant  by  death,  removal  from  the  township         , " 
or  otherwise,  before  his  successor  is  elected  and  qualified,  the 
dockets  and  papers  in  the  possession  of  such  justice  must  be  de- 
posited with  the  nearest  justice  in  the  township,  if  any  there  be  ; 
and,  if  there  be  none,  then  with  the  nearest  in  the  county,  there 
to  be  kept  until  a  successor  shall  be  chosen  and  qualified,  then  to 
be  delivered  over  to  such  successor  on  request, 
TheJtutioe  r*-         Sbc.  189.  A  justico  rccciving  by  succession  or  on  deposit  any 
f hall 8?vo  roeoipt.  g^jj^  Jockot,  papcrs  aud  laws,  shall,  if  requested,  give  a  receipt 

therefor  to  the  person  from  whom  he  receives  the  same. 
fXS^Zilh^         Sec.  190.  The  justice  with  whom  the  docket  of  another  may 
sJi'iffM^ai'if*  be  deposited,  either  during  a  vacancy  or  as  the  successor,  is 


w"'  *  hereby  authorized,  while  having  such  docket  legally  in  his  pos- 
session, to  issue  execution  on  any  judgment  there  entered  and 
unsatisfied,  and  not  docketed  in  the  district  court,  in  the  same 
manner  and  with  the  same  effect  as  the  justice  by  whom  the  judg- 
ment was  rendered  might  have  done,  to  take  bail  in  appeal,  t-o 
issue  certified  transcripts  of  judgments  on  such  docket,  and  pro- 
ceed, in  all  cases,  in  like  manner  as  if  the  same  had  been  origi- 
nally had  or  instituted  before  him. 
wh«ntir«or  Sec.  191.  Whcu  two  or  morc  justices  are  equally  entitled  to 

KwdJJiSJi****'  ^®  deemed  the  successor  in  office  of  a  justice,  the  supervisors  of 
the  township  shall  designate  which  justice  is  to  be  deemed  the 
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BucoesBor  of  the  justice  going  oat  of  office  or  whose  office  has  be- 
come vacant,  and  shall  enter  a  certificate  in  the  last  docket  of 
the  justice  going  out  of  office  or  whose  office  is  vacant,  of  their 
determination,  before  the  same  is  delivered  to  such  successor. 

Sbc.  192.  In  case  of  sickness  or  other  disability  or  necessary  ^'^^^  •*•*■ 
absence  of  a  justice  at  the  time  appointed  for  trial,  another  jus- 
tice of  the  same  township  may,  at  his  request,  attend  in  his  be- 
h^f ,  and  shall,  thereupon,  become  vested  with  the  power,  for  the 
time  being,  of  the  justice  before  whom  the  summons  was  return- 
able. In  that  case,  the  proper  entry  of  the  proceeding  before 
the  attending  justice,  subscribed  by  him,  must  be  made  in  the ' 
docket  of  the  justice  before  whom  the  writ  was  returnable.  If 
the  case  he  adjourned,  the  justice  before  whom  the  summons  was 
returnable  must  resume  jurisdiction. 

Sbo.  193.  The  summons,  execution  and  every  other  paper  i^^^jjj*^ 
made  or  issued  by  a  justice,  must  be  filled  up,  without  a  blank  **^- 
to  be  filled  by  another  ;  otherwise,  it  is  void. 

Sbc.  194.  A  justice,  at  the  request  of  a  party,  and,  on  being  J5i^J'£;Ttl'^ 
satisfied  that  it  is  expedient,  may  specially  depute  any  discreet  ""*"***■• 
person  o£  suitable  age,  and  not  interested  in  the  action,  to  serve 
a  summons  or  execution,  with  or  without  an  order  to  arrest  the 
defendant  or  to  attach  property.     Such  deputation  must  be  in 
writing  on  the  process. 

Sec.  195.  The  person  so  deputed  has  the  authority  of  a  con-  ^^^}^^*^***^ 
stable  in  relation  to  the  service,  execution  and  return  of  such  pro- 
cess, and  is  subject  to  the  same  obligations,  but  there  can  be  no 
fee  for  his  services  taxed  in  the  bill  of  costs. 

Se':.  196.  A  justigte  may  punish,  as  for  a  contempt,  persons  f^or*'oSSii^** 
guilty  of  the  following  acts,  and  no  others:  Disorderly,  con- 
temptuous or  insolent  behavior  toward  the  justice,  tending  to  in- 
terrupt the  due  course  of  a  trial  or  other  judicial  proceeding  ; 
willful  resistance,  in  the  presence  of  the  justice,  to  the  execution 
of  a  lawful  order  or  process  made  or  issued  by  him. 

Sec.  197.  A  warrant  of  arrest  may  be  issued  by  such  justice,  M»yUBMWMw^ 
on  which  the  person  so  guilty  may  be  aiTcsted  and  brought  before  Kb»u* '"*"'' 
the  justice,  when  an  opportunity  to  be  heard  in  his  defence  or 
excuse  must  be  given.  The  justice  may  thereupon  discharge  him, 
or  may  convict  him  for  the  offense,  and  adjudge  a  punishment 
by  fine  or  imprisonment,  or  both ;  such  fine  not  to  exceed  twenty 
dollars,  and  such  imprisonment  ten  days. 

Sbc.  198.  The  conviction,  specifying  particulaily  the  oflFense  conTutioa,  *e., 
and  the  judgment  thereon,  must  be  entered  on  his  docket ;  a 
warrant  of  commitment  to  the  jail  'of  the  county,  until  the 
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fine  be  paid,  or  for  the  term  of  imprisonment,  may  then  be  issued. 
Such  warrant  must  contain  a  trans9ript  of  the  entry  in  the  docket, 
and  the  same  must  be  executed  by  any  constable  to  whom  it  may 
be  given  and  by  the  jailor  of  the  county. 

Sj;"JlS!rtt**bt  ^^^"  ^^^*  ^^^^  *  person,  intending  to  bring  an  action  before 
•mm^Md.^'  &  justice  of  the  peace,  is  a  non-resident  of  the  county  in  which  he 
intends  to  commence  such  action,  the  justice  may,  previous  to  his 
issuing  process,  require  such  person  to  give  security  for  the  costs 
of  suit,  which  maybe  done  by  depositing  a  sum  of  money  deemed 
by  the  justice  to  be  sufficient  to  discharge  the  costs  that  maj 
accrue  in  the  action,  or  by  giving  an  undertaking,  with  surety 
approved  by  the  justice,  payable  to  the  adverse  party,  for  the 
payment  of  all  costs  that  may  accrue  in  the  action, 
"jjjjii  tiff  after       gEc.  200.  If  any  plaintiff  or  plaintiffs,  after  commencing  an 


rro«ecdlACi. 


•#»•  oafoi  ui  action  before  a  justice  in  the  county  in  which  he  or  they  reside, 
JUSiSdS'giTe  remove  out  of  the  county,  the  justice  may  require  such  plaintiff 
'  or  plaintiffs  to  deposit  a  sum  of  money  equal  to  the  costs  that 
have  accrued  and  that  probably  will  accrue,  or  require,  in  place 
thereof,  that  such  party  give  sufficient  surety  for  all  costs  which 
have  accrued  or  which  may  accrue  in  the  action,  and,  in  default 
to  do  either,  shall  enter  a  non-suit  against  the  plaintiff  or 
plaintiffs. 

ii!^^'^ioni^  S^^'  2^^"  ^  ^^^  actions  instituted  before  a  justice  of  the 
SrSutiSmSil"  peace,  founded  upon  any  bond,  bill,  promissory  note  or  other 
at  ot,  instrument  of  writing  for  the  payment  of  a  sum  of  money  certain, 
upon  which  the  whole  amount  of  money  therein  promised  is  due, 
it  shall  be  the  duty  of  the  plaintiff,  his  agent  or  attorney,  to  file 
said  bond,  bill,  promissory  note  or  other  written  evidence  of  in- 
^dobtedness,  upon  which  such  suit  is  brought,  with  such  justice  of 
the  peace,  and,  if  upon  trial,  judgment  shall  be  entered  thereon 
in  favor  of  the  plaintiff,  such  bond,  bill,  promissory  note  or  in- 
strument of  writing,  shall  be  retained  by  the  justice  so  rendering 
judgment,  who  shall  indorse  thereon  the  sum  for  which  he  shall 
have  entered  judgment :  Provided j  The  same  shall  in  no  wise 
exceed  one  hundred  dollars,  and  shall  subscribe  his  name  thereto. 
And,  upon  payment  or  tender  of  the  amount  of  such  judgment, 
together  with  the  costs  accruing  thereon,  it  shall  not  be  lawful 
for  the  plaintiff  to  institute  any  other  suit  or  suits  upon  said 
bond,  bill,  promissory  note  or  other  instrument  of  writing,  for 
the  recovery  of  any  further  sum  or  sums,  the  payment  of  which 
is  secured  by  the  same  bond,  bill,  promissory  note  or  other  written 
evidence  of  indebtedness: ,  Provided  j  That  when  an  appeal  shall 
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be  taken  from  the  jadgment  of  such  justice,  it  shall  be  his  dutj 
to  deliver  or  transmit  any  bond,  bill,  promissory  note  or  other 
written  eyidence  produced  before  him  on  trial,  to  the  clerk  of  the 
district  court  to  -which  such  cause  shall  haye  been  appealed,  on  or 
before  the  second  day  of  the  term  of  the  court  next  after  taking 
such  appeal :  Provided^  alsoj  That  nothing  herein  contained 
shall  be  construed  to  lessen  or  in  any  wise  affect  the  right  which 
«ny  creditor  may  now  haye  to  demand  from  any  justice  of  the 
peace  any  joint  and  several  obligations  for  the  purpose  of  prose- 
cuting any  party  to  said  obligation,  other  than  the  party  against 
-whom  judgment  may  have  been  rendered. 

Seo.  202.  It  shall  not  be  lawful  for  any  justice  of  the  peace  Nojwti««ah«u 
to  purchase  any  judgment  upon  any  docket  in  his  possession,  and,  Jwi«««t. 
for  so  doing,  for  every  such  offense,  such  justice  shall  forfeit  and  Pttaii/. 
pay  a  sum  not  more  than  fifty  dollars  nor  less  than  ten  dollars, 
to  be  recovered  by  an  action  before  any  court  having  jurisdiction 
thereof,  and,  when  collected,  shall  be  paid  into  the  treasury  of 
the  township  where  such  offense  was  committed. 

Sec.  203.  The  provisions  of  this  act  do  not  apply  to  proceed- 
ings in  actions  or  suits  pending  when  it  takes  effect.  They  shall 
be  conducted  to  final  judgment  and  determination  in  all  respects 
as  if  it  had  not  been  adopted. 

Sec.  204.  Tliis  act  to  take  effect  and  be  in  force  from  and  after 
the  first  day  of  June  next. 

A.  LARZALERE, 
Speaker  of  House  of  RepresentcUives. 
C.  W.  BABCOGK, 
President  of  the  Council, 

Approved  February  8,  1859. 

S.  MEDARY,  y  ^S^^  ^^  ^. 

Governor, 


CHAPTER   LXXXVm. 

AN  ACT  for  the  Re-organization  of  the  Library  of  the  Territory,  and  to 
provide  for  the  appointment  of  Librarian. 

Be  it  enacted  by  the  Oovernor  and  Legislative  Jissembly  of 

the  Territory  of  Kansas'. 

Section  1.  It  shall  be  the  duty  of  the  Governor  of  this  Terri-  HovftppoUMi 
tofy,  by  and  with  the  consent  and  advice  of  the  Council,  to 
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appoint  a  Territorial  librarian,  who  shall  hold  his  oflSce  for  two 
years,  and  until  his  successor  shall  be  appointed  and  qualified. 

?wTJ?b?gJJ-  Sbc.  2.  The  librarian,  before  he  enters  upon  the  discharge  of 
his  official  duties,  shall  give  a  bond  in  the  penal  sum  of  two 
thousand  dollars,  with  good  and  sufficient  security,  to  be  approved 
by  the  Governor,  made  payable  to  the  Territory  of  Kansas,  con- 
ditioned that  he  shall  faithfully  discharge  the  dpties  of  librarian, 
and  deliver  over,  to  his  successor  in  office,  all  books  and  other 
property  belonging  to  the  Territorial  library,  according  to  law 
and  such  rules  and  regulations  as  may  be  adopted  by  the  Legis- 
lative Assembly. 

SJwJZJ!^****  Sbc.  3.  Said  librarian  shall  execute  and  deliver  a  receipt  to  the 

treasurer  of  the  Territory,  for  all  boots,  maps  and  other  property 
belonging  to  the  Territorial  library,  or  whicli  ma^  hereajft'er  be 
purchased  for  or  presented  to  said  library,  specifying  in  saidrci- 

K«Mi  t  filed  with  ceipt  each  boot  or  set  of  books,  maps  or  article  of  property, 

*««»"'•  separately,  which  receipt,  with  the  bond  given  by  said  librarian, 

shall  be  filed  in  the  treasurer's  office,  and  the  librarian  be  held 
accountable  for  all  said  property,  and  in  case  of  the  death,  resig- 
nation or 'removal  from  office  of  the  librarian,  all  boots,  maps 
and  other  property  belonging  to  the  library,  shall  immediately  be 
delivered  to  his  successor  in  office,  tating  his  receipt  for  the 
same,  which  shall  be  filed  with  the  Territorial  treasurer,  and  a 
credit  shall  be  entered  on  the  receipt  of  the  former  librarian,  ac- 
cordingly. But  neither  the  receipt  nor  the  bond  of  the  librarian 
shall  be  given  up  or  canceled,  unless  the  whole  property  in  his 
hands  shall  have  been  accounted  for,  according  to  law  and  the 
rules  and  regulations  for  the  government  of  the  Territorial  library. 

^•iS^^m^'S  \^^^  ^'  ^^®  librarian  may  be  removed  by  joint  resolution  of 
iSotli  Houses  of  the  Legislature,  for  sufficient  cause,  which  shall 
be  specified  in  such  resolution. 

vKmm^e!^  Sec.  5.  The  resignation  of  the  librarian  shall  be  made  to  the 
Governor,  who  is  hereby  authorized  to  appoint  a  librarian  in  all 
cases  where  a  vacancy  shall  happen  during  the  recess  of  the  Leg- 
islative Assembly,  and  the  person  so  appointed  shall  give  the 
same  bond,  sign  the  same  receipt,  and  discharge  all  the  duties 
appertaining  to  said  office,  in  the  same  manner  as  though  he  had 
been  appointed  according  to  the  provisions  of  the  first  section  of 
this  act ;  and  he  shall  hold  his  office  until  the  next  session  of  the 
Legislative  Assembly,  and  until  his  successor  shall  have  been  ap- 
pointed and  qualified. 

■II  iircottmif.      gjj^j^  g^  rpj^^  Territorial  library  shall  be  under  the  management 
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of  a  board  of**  commissioners,  consisting  of  the  governor,  secre- 
tary of  the  Territory,  librarian,  president  of  the  Council  and 
speaker  of  the  House  of  Representatives. 

Sec.  7.  The  commissioners  of  the  library  shall  have  full  power  SSJ*^!;"'* 
to  make  any  rules  and  regulations  proper  and  necessary,  for  the 
preservation,  regulation  and  increase  of  the  library,  not  incon- 
sistent with  the  law  which  the  librarian  shall  in  all  things  observe, 
and  to  superintend  and  direct  all  expenditures  of  appropriations 
made  for  the  library. 

Sec.  8.  The  said  board  of  commissioners  shall  control  the  sale  J;Xuii??7w- 
of  the  reports  of  the  supreme  court,  and  all  extra  copies  of  sta-  J^iS*' **'"^* 
tistics  and  other  documents  not  otherwise  appropriated,  or  other- 
wise advisable  to  be  preserved  and  kept  in  the  library,  and,  for 
the  purpose  of  making  such  sale,  the  commissioners  may  appoint  ^^  ^    ^^^ 
a  suitable  person  upon  such  terms  as  they  shall  deem  best,  from  •**•««• 
whom  they  shall  take  a  bond  with  satisfactory  security,  condi- 
tional for  the  faithful  performance  of  his  duty,  and  paying  over 
the  proceeds  of  the  sales  by  him  made,  and  the  commissioners 
shall  apply  the  proceeds  of  said  sales  to  the  increase  and  preser- 
vation of  the  library. 

Sec.  9.  The  commissioners  shall  direct  the  librarian  to  ex-  Kxoh»»g«h#w 
change  statutes,  journals,  legislative  documents,  and  other  books 
with  other  legislative  bodies  and  libraries,  as  they  shall  deem 
proper. 

Sec.  10.  All  persons  shall  be  permitted  to  visit  the  library  and  JJJ^Si'^''* 
examine  and  read  the  looks  there,  without  taking  the  books  "*'»^- 
therefrom,  under  such  regulations  as  the  board  of  commissioners 
shall  prescribe.     Members   and  ex-members  of  the  Legislative 
Assembly,  judges  of  the  supreme  court,  probate  and  court  of 
common  pleas,  oflBcers  of  the  Territory  and  their  clerks  actually 
engaged  in  the  service  of  the  Territory,  and  clerks  and  sergpant- 
at-arms  of  the  Legislative^  Assembly,  shall  have  free  access  to 
the  use  of  the  books  of  the  library,  and  have  the  liberty  of  taking  JSJ,"!!^^^ 
the  same  out  under  such  regulations  as  the  commissioners  may  "**'*'^- 
determine,  but  no  public  oflScer,  or  other  person,  having  a  right 
to  take  books  out  of  the  library,  shall  have  the  authority  to  give 
any  other  person  an  order  to  take  books  out  of  the  same,  and,  if 
any  person  having  such  right  shall  give  such  orders,  or  otherwise 
obtain  books  from  the  same,  to  be  used  by  any  other  person  not 
having  the  right,  such  person  shall  thereupon  forfeit  all  right  to 
take  books  therefrom. 

Sec.  11.  The  commissioners  of  the  Territorial  library  shall, 
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oomminioii«rt  to  fiv6  days  precedlog  the  commencement  of  each  regolor  session  of 
*>••»•  the  Legislative  Assembly,  make  a  report  to  the  governor  of  all 

receipts  and  expenditures,  and  of  the  condition  of  the  library  and 
all  other  matters  in  relation  thereto,  that  they  may  deem  expedi- 
ent for  the  information  of  the  Legislative  Assembly,  and  said 
report  shall  be  communicated  by  the  governor  to  the  Legislative 
Assembly,  along  with  the  reports  of  the  executive  departments 
and  Territorial  institutions. 
STw "•««**  Sec.  12.  The  present  Territorial  librarian  shall  hold  his  /office 
kowioBg.  Iqj.  ^^  ^j^  £^j.  which  he  was  appointed,  and  until  a  successor  is 

duly  appointed  and  qualified. 

Sec.  13.  This  act  to  take  effect  and  be  in  force  from  and  after 
the  first  day  of  June  next. 

A.  LARZALEBE, 
Speaker  of  House  of  Representatives. 
C.  W.  BABCOCK, 
President  qfthe  Council. 
Approved  February  11, 1859. 
8.  MEDARY, 

Gover7ior. 


CHAPTER  LXXXIX. 

AN  ACT  repealing  certain  Laws. 

Be  it  enacted  by  the  Governor  and  Legislative  ^ssenibly'of 
the  TerrUory  of  Kansas : 
Yfgiof'tAtetcs      Section  1.  All  laws  of  the  Territorial  Legislature,  passed 
previous  to  the  first  day  of  January,  A.  D.  1857,  are  her^y  re- 


BtpMaofraifni      Sec.  2.  All  laws  of  a  general  nature,  passed  at  the  regular 

xxMptka.  ■  session  of  the  Territorial  Legislature,  in  the  year  A.  D.  1857, 
except  "An  Act  more  particularly  to  define  the  boundaries  of  the 
several  counties  in  Kansas  TeiTitory,''  are  hereby  repealed. 

xepMittf  eertoiB  Sbc.  3.  The  following  acts  passed  at  the  session  of  the  Legis- 
lature in  the  year  A.  D.  1868,  having  been  supplied  by  acts 
passed  at  the  present  session,  are  hereby  rlj)ealed,  to  wit :  "An 
Act  to  authorize  the  formation  of  Volunteer  Associations,"  ap- 
proved February  2,  1858 ;  "An  Act  establishing  the  office  of 

^^  County  Auditor,  and  defining  the  duties  thereof,"  approved  Feb- 
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ruaiy  12, 1868  ;  "An  Act  declaring  certain  persons  privileged 
from  arrest  on  Civil  Process,"  approved  February  6, 1858  ;  "An 
Act  repealing  an  act  entitled  'an  act  to  authorize  Courts  and 
Judges  to  admit  to  bail  in  certain  caISs,' "  approved  February  6, 
1858 ;  "An  Act  relative  to  the  county  commissioners  of  the 
several  counties,  forwarding  returns  and  surveys  of  roads  to  the 
secretary's  office,  and  for  other  purposes^'  approved  February 
12, 1858  ;  "An  Act  authorizing  theappointment  of  commission- 
ers of  deeds  in  the  States  and  Territories,  and  prescribing  their 
duties,"  approved  February  8,  1858 ;  "An  Act  to  establish  a 
code  of  Civil  ProceduKj"  approved  February  12,  1858  ;  "An  ' 
Act  to  establish  a  code  of  Criminal  Pro^duro,"  approved  Feb- 
ruary J2,  1858;  "An  Act  relating  to  Counties  and  County 
Officers,"  approved  February  12,  1858  ;  "An  Act.  to  construe 
certain  Statufes,"  approved  February  12,  1858  ;  "An  Act  for 
the  maintenance  and  support  of  Illegitimate  ChilolFen,"  approved 
February  9, 1858  ;  "An  Act  to  Exempt  certain  Property  from 
Execution  and  Attachmt6t,"  appro^^ February  12,1858  ;  "An 
Act  Regulating  the  Fees  of  Officers,"  approved  February.  12, 
1858  ;  "An  Act  relative  to  Fugitives  from  other  Territories  and 
States,"  approved  February  6^858  ;  An  Act  to  Suppress  Gam- 
ing," approved  February  12,TS58  ;  "An  Act  to  Bggulate  the 
Toll  of  Grist  Mills,  and  prescribing  certain  duties  of  Millers," 
approved  February  2, 1858  ;  "Aik  Act  to  provide  for  the  Open- 
ing, Vacating  and  Change  of  Higfiways,"  approved  February  12, 
1858  ;  "An  Act  concerning  County  JaiB^  approved  February 
9, 1858  ;  "An  Act  to  Regulate  the  Selection  of  Jurors,  and  the 
Impannelingof  Jurors  in  the  Probate  Cofirt,"  approved  February 
12,1858;  "An  Act  to  define  the  Statutes  in  a  certain  4sSe," 
approved  February  9^  1858*;  "An  Act  of  the  Jurisdiction  and 
Procedure  before  a  Justice  of  the  Peace,  and  of  the  duties  of 
Constables  in  Civil  Cases,"  approved  February  12, 1858  ;  "An 
Act  concerning  die  Assignment  of  Judgments  and  Decrees,"  ap- 
proved February  8,  1858 ;  "AnApt  to  punish  Trespass  on  School 


Lands,"  approved  Febru^^97l858  ;  "An  Act  for  the  Protec- 
tion of  Territorial  LandsT^approved  February  9,  1858;  "An 
Act  for  the  Organization  of  the  Library  of  the  Territory,  and  to 
provide  for  the  Appointment  of  Liorarian^"  approved  February 
9, 1858  ;  "An  Act  in  relatiou,to  Marrrage,"  approved  February 
11,1858;  "An  Act  to  protect  ^•rights  of  Marri^B^Women, 
and  in  relation  to  iJbie  Liabiliti^  Imident  to  the  Marriage  Rela- 
tion," approved  February  V^ASiiS  ;  "An  Act  Fixing  the  age 
of  Majority/*  approved.FdiiF^ary  11, 1858 ;  "An  Act  Regulat- 
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ing  Oaths,  and  Prescribing  the  Forms  of  Oaths  of  Office,"  ap- 
proved February  12,  1858 ;  "An  Act  to  provide  for  Recording 
Contracts  relating^l^  Lands,  and  for  other  purposes,"  approved 
February  12,  1858 ;  "An  Act  establishmg  the  office  of  County 
Treasurer,  and  prescribing  the  dutiel^hereof,"  approved  Feb- 
ruary 12,  1858  ;  "An  Act  to  enable  Trustees  to  receive  Lands 
and  Donations,  and  convey  the  same,  for  the  use  of  Schools, 
Churches,  Religious  Societies,  Masonicmnd  Odd  Fellows  Lodges, 
Sons  and  Daughters  of  Temperance,  and  for  the  construction  of 
Cemeteries,  Houses  of  Worship  and  other  Buildings  therein  men- 
tioned," approved  February  6,  1858.     AH  other  acts  inconsis- 
tent with,  or  supplied  by  acts  passed  at  the  present  session  of  the 
Legislature,  are  hereby  repealed, 
oun  PT0M4V.4       Sec.  4.  If  the  "Act  to  Establish  a  code  of  Civil  Procedure," 
introduced  at  the  present  session,  revised  and  amended  by  the 
codifying  commissioners,  should  fail  to  become  a  law,  the  "Act 
to  Establish  a  Code  of  Civil  Procedure,"  approved  February  12, 
•  1858,  shall  remain  in  fall  force  and  effect. 
SSaai^MhUwI      Sec.  5.  If  any  other  act  submitted  by  the  codifying  commis- 
TitedtoX^Mw  sioners,  bearing  substantially  the  same  title  as  any  one  hereinbe- 
**  *'  fore  enumerated,  as  being  repealed  by  this  act,  should  fail  to 

become  a  law,  such  act,  so  enumerated  as  being  repealed,  shall 
remain  in  full  force  unless  otherwise  supplied  or  expressly  re- 
pealed. 
w»itoiiit;rf|iw        Seo.  6.  This  act  shall  not  be  construed  to  affect  or  interfere 

with  TMtod  right! 

with  vested  rights,  but  such  rights  shall  be  and  remain  as  secure 
as  if  this  act  had  never  been  passed. 

Sec.  7.  This  act,  except  section  six,  shall  take  effect  and  be  in 
force  from  and  after  the  first  day  of  June  ne3ct ;  se^on  six  shall 
take  effect  immediately.  .^  " 

A.  LARZALBRE, 
Speaker  of  the  House  of  Representatives. 
0.  W.  BABCOCK, 
Y  ',f  President  of  the  Council. 

Approved  February  11 ,  1859. 
S.  MEDARY, 

Governor, 


K 
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CHAPTER  XC.  f^J" 

AN  ACT  for  Becuring  Liens  to  Mechanics  and  others. 

Be  it  enacted  by  the  Governor  and  Legislative  Assembly  of • 

the  Territory  of  Kansas  : 

Section  1.  That  artisans,  builders,  mechanics,  and  those  who  wev'  ""«»^■• 

'  '  '  fte.,  for  vuteriftb 

furnish  materials  for  buildings,  under  contract  with  the  proprietor  *»«!•*«'• 

thereof,  and  all  sub-contractors,  shall  have  a  lien  for  such  mate-    ^ 

rials  furnished,  and  for  work  and  labor  done  on  houses  and  other  ^  j 

edifices  by  them  hereafter  erected,  in  whole  or  in  part,  each  CXLl^jEuu^lB-^ 

artisan,  builder,  mechanic,  laborer  and  sub-contractor,  for  his  ^ 

own  work  and  materials  furnished. 

..    Sec,  2.  It.  shall  be  the  duty  of  every  person,  except  a  sub-  Yn^it!inu%  Ji!^ 

^contractor,  Wto  wishes  to  avail  himself  of  the  benefits  of  this  ac^,  with  tiiJ^i5!?«i 

to  file  with  the  clerk  of  the  district  court  of  the  county  in  which    '  •'««•«. 

the  building  to  be  charged  with  the  lien  is  situated^  and  wifchin  m 

one  year  after  the  materials  shall  have  been  furnished  orUhe"*'  ^\j  q 

work  and  labor  performed,  a  just  and  true  account  of  the  demand 

due  him  after  all  credits  are  deducted  ;  and  he  shall  verify  the 

said  account  by  his  own  or  by  the  oath  of  some  other  person ; 

and  shall  also  file,  at  the  same  time,  a  correct  description  of  the 

property  to  be  charged  with  said  lien. 

Sec.  3.  Every  sub-contractor,  wishing  to  avail  himself  of  the  Prp«««*iMi'o«  ^ 
benefits  of  this  act,  shall  give  notice,  in  writing,  to  the  owner  or  !»*•««»»"•»• 
proprietor  or  his  agent,  of  his  intention  to  furnish  materials  for 
or  perform  labor  on  the  building,  and  the  probable  value  thereof; 
and,  if  afterwards  materials  are  furnished  or  labor  done,  the  sub-       /  j 
contractor  shall  settle  with  the  contractor  therefor,  and,  having  (^^  Q 
made  the  settlement,  in  writing,  the  same,  signed  by  the  con- 
tractor and  certified  by  him  to  be  just,  shall  be  presented  to  the 
owner  or  proprietor  or  his  agent,  and  left  with  him  ;  and,  within 
ten  days  from  the  time  the  materials  shall  have  been  furnished  or 
the  labor  performed,  the  sub- contractor  shall  file  with  the  clerk 
of  Ihe  said  court  in  the  county  in  which  the  building  is  situate,  '  "^ 

a  copy  of  the  settlement  between  him  and  the  contractor,  which 
shall  be  a  lien  on  the  building  for  which  the  materials  were  fur- 
nished or  on  which  the  labor  was  performed,  and  shall,  at  the 
same  time,  file  a  correct  description  of  the  property  to  be  charged 
with  the  lien. 

Sec.  4.  The  certificate  of  settlement,  made  as  aforesaid,  shall  S£'*,'*;,tuem.ftt 
be  a  justification  to  the  employer  in  withdrawing  from  the  con-  ^tStn^S^, 
tractor  the  amount  appearing  diereby  to  be  due  to  the  sub-coa-   Xl)  o 
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^  ^  ^ ,   tractor,  unti  r  he  is  satisfied  tbat  the  same  has  been  paid.     The 

employer  shall  become  the  debtor  of  the  sub- contractor  for  the 

>v  amount,  and  may  use  it  as  a  set-off  or  plead  its  payment  in  bar 

of  an  action  therefor  by  the  contractor. 

PftjmjBtj^mjdj^      S^c.  5.  All  payments  made  by  the  proprietor  or  owner  of  a 

uiienHaiiV**"  buildiug,  boforo  he  is  served  with  notice  of  the  filing  of  the  set- 

tintL?um«or  tlement,  shall  be  valid,  and  he  shall  only  be  liable  to  the  sub- 

fiw^.  contractor  for  the  amount  due  from  him  to  the  contractor  at  the 

/\      -      *-      time  of  the. service  of  the  notice  ;  and  no  owner  or  proprietor  of 

f^     ^  }      ;     any  building  shall,  by  virtue  of  anything  contained  in  this  act, 

be  bound  to  pay  the  value  of  any  work  or  materials,  or  subject  to 

any  suit  therefor,  before  the  expiration  of  the  time  for  which 

credit  for  such  work  and  materials  may  have  been  agreed  upon 

between  the  owner  and  contractor,  '.f  such  contract  for  credit  shall 

have  been  made  before  the  sub-contractor  shall  have  furnished 

any  materials  or  performed  any  work. 

pvtj  of  ^k  N-      Sec,  6.  It  shall  the  duty  of  the  clerk  to  make  an  abstract  of 

latlTe  to  licBS  •' 

all  liens  filed  in  his  office  under  this  act,  in  a  book  to  be  by  him 
kept  for  that  purpose,  containing  the  name  of  the  person  laymg 
or  imposing  the  lien,  and  of  the  person  or  persons  against  whom 
or  upon  whose  contract  it  is  imposed,  the  amount  of  the  said  lien, 
and  a  description  of  the  property  to  be  charged,  for  which  the 
clerk  shall  be  allowed  to  receive  fifty  cents. 
SJd'b/JtiSi*'  S^^-  '^-  •"•^  ^^^  ^^^^  under  this  act,  it  shall  be  lawful  for  the 
plaintiff  to  proceed  by  action  in  the  ordinary  form  against  the 
original  debtor,  and  against  all  and  every  person  or  persons,  own- 
ing or  possessing  the  property,  against  whom  he  wishes  to  pro- 
ceed. The  petition,  in  such  cases,  shall  set  forth  the  lien  upon 
which  the  action  is  founded,  and  such  other  facts,  constituting 
the  cause  of  action,  [as]  in  ordinary  cases. 

jJJtiJe'J/tti*         ^^^*  ^*  ^^y  person,  whose  lien  or  claim  does  not  exceed  one 
hundred  dollars,  may  commence  his  action  in  the  ordinary  form, 
before  a  justice  of  the  peace,  and  the  bill  of  particulars,  in  such 
Q  case,  shall  refer  to  the  lien.     After  judgment  is  recovered,  a 

Traaferiptmar    trauscript  theroof  may  be  entered  in  the  district  court,  and  shall 
^^^  be  proceeded  upon  in  the  same  manner  aa  if  such  judgment  had 

been  recovered  in  the  district  court. 

writo  oj^exwjj        Sec.  9.  Where  judgment  is  entered  against  the  owner,  a  writ 

or  writs  of  execution  may  issue  thereon  as  in  other  cases ;  or,  a 

js.  special  writ  of  execution  may  issue  to  make  the  amount  recovered, 

^  .  by  sale  of  the  building  and  lands  or  both.     Writs  may  be  issued 

'^'*"'  either  separately  or  combined  in  one  writ,  and  one  may  be  issued 
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after  the  return  of  the  other  for  the  whole  or  residue,  aa  the  case 
may  require. 

S£C.  10.  Under  such  special  execution,  the  sheriff  or  other  Baiidins  and  ut 

*  may  bo  »ol«I,  na- 

oflBcer  shall  advertise,  sell  and  convey  said  buildiug  and  lot,  in  «>«•"«'»«*«»• 
the  same  manner  as  directed  by  law  in  cases  of  lands  levied  upon    ^  q 
for  debt ;  and  the  deed  £iven  by  such  sheriff  or  officer,  shall  convey  tiu«  from  d««i  of 

'-'  •  '  y    eonrejanoo  uador 

to  the  purchaser  [of]  said  building,  free  from  any  former  incum-  ••!••»  "wtttiou. 
brance  on  the  lands,  and  shall  convey  the  estate  in  said  lands, 
which  said  owner  had  at  or  any  time  after  the  commencement  of 
the  building,  within  one  year  before  the  filing  such  claim  in  the 
clerk's  office,  subject  to  all  prior  incumbrances,  and  free  from  all 
incumbrances  or  estates  created  by  deed  or  mortgage,  made  by 
such  owner  or  any  person  claiming  under  him,  and  not  recorded 
at  the  commencement  of  said  building. 

Skc.  11.  All  lien  claims  for  erecting  the  same  building  shall  ii'SJafSIudiSl* 
be  concurrent  liens  upon  the  same  and  the  land  whereon  the  same  SiTi^V^IIIto. 
is  erected,  and  shall  be  paid/?ro  rata  out  of  the  proceeds  thereof, 
when  sold  by  virtue  of  this  act ;  and,  for  the  purpose  of  distribu-     /  v 
tion,  the  sheriff  or  other  officer  shall  pay  such  proceeds  to  the    ^^  Q 
clerk  of  said  district  court,  to  be  by  said  court  distributed  among 
such  claims  filed,  or  as  shall  be  filed  according  to  this  act,  and       i 
such  district  court  shall  have  full  power  to  adopt  such  rules  of  S;*'/J*2,"'*  ^ 
(Hractice  as  may  be  necessary  to  secure  the  proper  disposition  of 
the  proceeds  of  sales  to  all  persons  entitled  thereto  by  the  prp- 
visions  of  this  act. 

Sec.  12.  No  lien  shall  bind  any  building  for  a  longer  time  "»**«»*»•«  •* 
than  twelve  months  after  the  said  building  is  finished,  by  virtue        a 
of  this  act,  unless  a  suit  shall  have  been  brought  on  such  lien  in      '^  O 
the  manner  provided  in  this  act.  ^ 

Sec.  18.  Within  five  days  after  the  demand  of  any  sub-con-  SSlTwKS?'** 
tractor,  who  may  have  filed  his  lien  by  virtue  of  this  act,  shall  be  ''^*^' 
satisfied,  either  by  the  principal  contractor  or  the  owner  of  the 
property,  such  sulAcontractor  shall  file,  in  the  office  of  the  clerk       y. 
in  which  the  lien  is  filed,  a  release  of  the  same,  under  a  penalty       ^O  (^ 
pot  to  exceed  one  hundred  dollars,  in  the  discretion  of  the^courti 
to  be  recovered  by  action  in  the  name  of  the  owner  of  the  pro- 
perty affected  by  the  lien. 

Sec.  14.  Whenever  any  debt,  which  is  a  lien  upon  any  build-  SSaiSHSSifc* 
ing,  shall  be  paid  to  any  creditor  other  than  a  sub-contractor,  he  ***^''' 
shall  eater  satisfaction  on  the  margin  of  the  record  of  said  lien.  ^  ^ 

Sbc.  15,  If  any  creditor  refuses  or  neglects  to  enter  such  satis-  SfJliU'wtSiSS. 
faction  or  release  to  the  owner,  in  writing,  within  ten  days  after  **•'»'•''***«•• 
the  payment  and  request,  he  shall  forfeit  the  amount  of  the  lien 
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which  he  claimed,  to  be  recovered,  by  action,  in  the  name  and  for 
the  use  of  the  owner  pf  the  building. 
Sr"i?e\"iJdSJd       ^^^*  ^^'  ^^®  ^^^^  ^P^^  which  any  building  shall  be  erected, 
SiSSdhJg,  m£  together  with  a  convenient  space  around  the  same,  not  exceeding 
jMttoiim.    V    g^^  hundred  square  feet  clear  of  the  building,  shall  also  be  sub- 
ject  to  the  liens  which  maybe  created  by  virtue  of  this  act,  if  the 
^rO  C?  said  land  shall  have  been,  at  the  time  of  erecting  the  said  build- 

ing, the  property  of  the  person  who  shall  have  caused  the  same 
to  be  erected. 
JI***iTwn^o*'"      S^^'  ^'^*  ^^  *^®  person,  who  shall  have  caused  the  building  to 
SJS^JiiwJed'*'  be  erected,  has  an  estate  in  fee  for  life,  or  any  less  estate,  either 
SteitShu  right  in  law  or  in  equity ;  or,  if  the  land  on  which  the  building  is 


/5 


/d 


erected  at  the  time  of  the  contract  for  building,  or  for  furnishing 
materials  therefor,  is  mortgaged,  or  under  any  other  lien  or  in- 
cumbrance, by  contract  or  statute,  the  person  who  procures  the 
work  to  be  done  shall,  nevertheless,  be  considered  as  the  owner  to 
■    the  extent  of  his  right  and  interest  in  the  land,  and  the  lien  before 
'  \     provided  for  by  this  act,  shall  bind  his  whole  estate  and  interest 
therein,  and  the  creditor  may  cause  the  right  of  redemption,  or 
whatever  othef  right  or  estate  the  owner  had  in  the  land,  to  be 
sold,  and  applied  to  the  discharge  of  his  debt,  according  to  the 
provisons  of  this  act. 
unt  ineiTid*  iu    '  Sec.  18.  The  word  "owner'*  in  this  chapter  includes  any  per- 

MUta  of  owner  M  ,  .,-,-,  i     i       ,.         ,  , 

well  M  building,  goj^  yf}^Q  [j^s  any  cstato  or  interest  m  the  land,  and  the  lien  hereby 

given  extends  to  the  whole  of  his  estate  and  interest  in  the  land 

and  no  further  ;  and  the  word  **building''  includes  permanent 

Q   **;       machinery  substantially  connected  with  a  building,  and  the  lien 

applies  to  both  building  and  machinery. 

twtor*2SJt?5b-      Sec.  19.  A  sub- contractor  may  commence  an  action  against 

SSStJrinoi-     his  principal  within  one  year  from  the  time  payment  should  have 

been  made  under  his  contract,  and,  upon  filing  with  the  clerk  or 

justice  an  affidavit  of  himself  or  his  agent  or  attorney  of  his  belief 

of  the  truth  of  his  claim,  and  his  belief  thaf  the  said  owner  is 

indebted  to  the  contractor,  (whether  it  be  on  the  given  building 

or  otherwise, )  an  order;  in  the  nature  of  an  order  of  attachment, 

may  issue  to  the  owner,  returnable  at  th^  same  term  with  the 

Effoeti  of  nab-     summons,  and  from  the  service  thereof,  all  indebtedness  of  the 

Uftinst  owioV!     owner  to  the  contractor,  and  any  property  of  the  contractor  in  the 

hands  of  the  owner,  shall  be  stayed  in  the  hands  of  the  owner, 

and  the  proceedings  shall  have  the  qualities  of  and  be  conducted 

as  an  ordinary  attachment. 

sji^oiitmten        Seo.  20.  When  a  judgment  is  rendered  in  favor  of  a  sub- 

^^^  contractor  against  the  owner  as  such  garnishee,  the  record  shall 
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show  the  relation  of  the  parties,  and  the  sub-contractor  may  have 

the  benefit  of  the  lien  of  the  principal  contractor,  and  shall  take       >A  ^ 

precedence  thereof,  and  the  sub-contractor  is  invested  with  all  the     ^^"^^ 

rights,  in  relation  to  levy,  sale  and  redemption,  in  this  chapter 

given  to  the  contractor. 

Sec.  21.  In  the  cases  above  contemplated,  the  owner  or  con-  [*•!«•••  of  »r»fw- 
tractor  so  sued  may  release  his  property  or  demands  from  lien,  by 
filing,  with  the  proper  clerk  or  justice,  a  written  undertaking, 
with  two  or  more  sureties,  approved  by  the  clerk  or  justice,  to  .^ 

pay  the  plaintiff  the  amount  which  may  be  recovered  with  costs,        ^^^  CI 
and  acknowledged  by  the  undertakers  ;  and  a  general  judgment 
may  be  rendered  against  both  principal  and  sureties. 

Sec.  22.  No  person  is  entitled  to  a  mechanic's  lien  who  takes  JJJ'^t^"*  **^^\ 
collateral  security  on  the  same  contract. 

Sec.  23.  The  benefits  of  this  chapter  are  extended  to  persons  ^^Jj^',""* 
furnishing  labor  or  materials  for  the  construction  of  any  bridge, 
railroad  or  other  work  of  internal  improvement,  in  the  same  man-  <^0^ 
ner  as  though  such  work  were  a  ''building"  within  the  meaning 
of  this  chapter,  and  the  lien  extends  to  the  whole  work  and  its 
appurtenances,  together  with  all  the  real  and  personal  property 
connected  therewith. 

Of  certain  Liens  upon  Personal  Property, 

Bbo.  24.  Whenever  any  person  shall  deliver,  to  any  mechanic,  iien©fme«hA»- 
artisan  or  tradesmen,  any  materials  or  articles  for  the  purpose  of  Vaw^S^m^ 
constructing,  in  whole  or  in  part,  or  completing  any  furniture, 
jewelry,  implement,  utensil,  clothing  or  other  article  of  value, 
such  mechanic,  artisan  or  tradesman  shall  have  a  lien  thereon 
for  the  just  value  of  the  labor  and  skill  applied  thereto  by  him, 
and  for  any  materials  which  ho  may  have  furnished  in  the  con- 
struction or  completion  thereof,  and  may  retain  possession  of  the 
same  until  such  charges  are  paid. 

Sbc.  25.  When  any  person  shall  deliver  to  any  mechanic,  8»»«- 
artisan  or  tradesman,  any  watch,  clock,  article  of  furniture  or 
jewelry,  implement,  clothing  or  other  article  of  value,  to  be 
altered,  fitted  or  repaired,  such  mechanic,  artisan  or  tradesman 
shall  have  a  lien  thereon,  for  the  just  value  of  the  labor  and 
skill  applied  thereto  by  him,  and  may  retain  possession  of  the 
same  until  such  charges  are  paid. 

Sec.  26.  In  cither  of  the  cases  mentioned  in  the  two  preceding  JJ^'***^** 
sections,  if  the  owner  of  the  property  or  materials  so  delivered, 
or  the  person  entitled  thereto,  shall  not,  when  such  articles  shall 
have  been  constructed,  completed,  altered,  fitted  or  repaired  and 
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ready  to  be  delivered  to  such  owner  or  other  person,  and  the 
charges  thereon  shall  be  due  and  payable,  pay  to  such  mechanic, 
J  artisan  or  tradesmen,  the  amount  of  such  charges,  the  person 

having  such  lien  may  enforce  the  same  as  hereinafter  provided. 

a«aforjto«T«iy  Sec.  27.  The  person  having  such  lien  may  commence  a  suit 
for  the  recovery  of  such  charges  by  summons  in  the  usual  form, 
before  any  justice  of  the  peace  of  the  township  in  which  he  re- 
sides, or  in  any  court,  as  the  case  may  require,  against  the  person 
liable  for  the  payment  thereof. 

prooMdiBfiiB         Sec.  28.  If  such  summons  be  returned  personally  served  upon 

MM  rammoBi  re-  -i 

SJSl'*™***"^  the  defendant,  the  same  proceedings  shall  thereupon  be  had,  in 
all  respects,  as  in  other  suits  commenced  by  summons  in  which 
there  is  a  personal  service  of  process,  and  judgment  shall  be 
rendered  in  such  suit  in  like  manner. 

prMMdiagiifd»-  Sec.  29.  If  the  oflScer  returns  upon  such  summons  that  the  de- 
f endant  cannot  be  found  within  his  county,  the  same  proceedings 
shall  be  thereupon  had,  in  all  respects,  as  near  as  may  be,  as  in 
suits  commenced  by  attachment  in  which  there  is  not  a  personal 
service  of  a  copy  of  the  attachment  upon  the  defendant,  and  judg- 
ment shall  be  rendered  in  such  suit  in  like  manner. 

— t«f  jQdc-  Sec.  30.  If  the  plaintiff  recovers  judgment  in  such  suit,  execu- 
tion shall  issue  thereon  in  the  same  manner,  and  with  the  like 
effect,  a3  upon  judgments  rendered  in  suits  commenced  by  attach- 
ment, and  the  property  upon  which  the  plaintiff  holds  such  lien, 
or  so  much  thereof  as  shall  be  sufficient  to  satisfy  such  ezecutioui 
may  be  sold  thereon  in  the  same  manner  as  if  it  had  been  seized 
and  held  upon  an  attachment  in  such  suit. 

iftfoteugtiM*        Sec.  81.  The  provisions  of  this  chapter  concerning  liens  upon 

r  CMM.     p^i^QQg^i  property  and  enforcing  the  same,  shall  apply  to  all  cases 

of  personal  property  on  which  the  bailee  or  keeper  thereof  has  by 

law  a  lien  for  any  keeping,  feed,  care  or  labor  by  him  bestowed 

upon  such  property. 

Bt9M»M»f  kHP*      Sec.  82.  If  the  property,  upon  which  any  such  lien  shall  be 

to^l^a^mlL  enforced  as  provided  in  this  chapter,  consists  of  horses,  cattle, 
sheep,  swine  or  other  beasts,  and  any  expenses  shall  have  been 
incurred  by  the  person  having  such  lien,  after  the  same  accrued, 
in  keeping  and  taking  care  of  such  property,  the  amount  of  such 
expenses  shall  be  an  additional  lien  upon  the  property,  and  shall 
be  computed  and  ascertained  upon  the  trial  or  assessment  of 
damages,  and  included  in  the  judgment. 

Limt,  *«..«•«       Sso.  38.  All  liens  filed  and  proceedings  commenced  thereon 

AfiujM^**!    i)efore  the  taking  effect  of  this  act  shall  not  be  affected  thereby, 
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hnt  such  lien  and  proceedings  shall  be  disposed  of  the  same  as  if 
this  act  had  never  been  passed. 

Sec.  34.  That  all  suits  which  have  been  commenced  under  the  Sir^'aJutJaiflJi. 
former  act  relating  to  liens  of  mechanics  and  others,  before  the 
probate  courts  or  justices  of  the  peace,  be  and  the  same  are  hereby 
legalized. 

,     Sec.  35.  This  act  to  take  effect  and  be  in  force  from  and  after 
the  first  day  of  June  next. 

A.  LARZALERE, 
Speaker  of  House  of  Representatives. 
0.  W.  BABCOCK, 
President  of  the  Council. 
Approved  February  3,  1859. 
S.  MEDAllY, 

Governor. 


CHAPTER  XCI. 

AN  ACT  to  Restrain  Dram  Shops  and  Taverns,  and  Regulate  the  Sale  of 
Intoxicating  Liquors. 

Be  it  enacted  by  the  Governor  and  Legislative  Assembly  of 

the  Territory  of  Kansas  : 

Section  1.  That,  before  a  dram  shop  license,  tavern  license  or  Patiuw  «or 
grocery  license  shall  be  granted  to  any  person  applying  for  the  J^l^-**""** 
same,  such  person,  if  applying  for  a  township  license,  shall  pre- 
sent to  the  tribunal  transacting  county  business,  a  petition  or 
recommendation,  signed  by  a  majority  of  the  householders  of  the 
township  or  the  county  in  which  such  dram  shop,  tavern  or  grocery 
is  to  be  kept,  or,  if  the  same  is  to  be  kept  in  an  incorporated  city 
or  town,  then  to  the  city  council  thereof,  a  petition,  signed  by  a 
majority  of  the  householders  of  the  ward  in  which  said  dram  shop 
or  tavern  or  grocery  is  to  be  kept,  recommending  such  person  as 
a  fit  person  to  keep  the  same,  and  requesting  that  a  license  bo 
granted  to  him  for  such  purpose. 

Sec.  2.  That  upon  every  license  granted  to  a  dram  shop  keeper,  Tax. 
and  upon  every  license  granted  to  a  tavern  keeper  or  grocery, 
there  shall  be  levied  a  tax  of  not  less  than  fifty  dollars  nor  more 
than  five  hundred  dollars,  for  every  period  of  twelve  months,  the 
amount  of  tax  to  be  determined  by  the  tribunal  granting  the 
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To  whom  paid,  license.  The  said  tax  to  be  paid  into  the  treasury  of  the  county 
or  city  granting  such  license.     And  it  shall  be  the  duty  of  the 

5??p'St«1iJKy.  hoard  of  county  supervisors  to  appropriate  all  moneys  received 
for  license  under  this  act  for  the  benefit  of  the  township  in  which 
such  license  was  granted. 

u5*Jr*JthSt"ii-'       ^^^'  ^'  '^^'•^^  ^"y  person,  without  taking  out  and  having  a 
***"••  license  as  grocer,  dram  shop  keeper  or  tavern  keeper,  who  shall, 

directly  or  indirectly,  sell  any  spiritous,  vinous  or  fermented  or 
other  intoxicating  liquors,  shall  be  luied  in  any  sum  not  more 
than  one  hundred  dollars  for  each  oftense ;  and  any  person  con- 
victed of  violating  these  provisions  shall,  for  every  second  or 
subsequent  offense,  be  fined  a  sum  not  more  than  the  above  named, 
or,  may  be  indicted  for  a  misdemeanor,  and  fined  not  less  than 
five  hundred  dollars,  and  imprisoned  in  the  county  jail  not  more 
than  six  months, 
felling  OB  •nn-        Se^.  4.  That  any  person,  who  shall  keep  open  any  porter,  ale 
ittiyrimudemcl-  ^^  ^^^  housc,  groccry,  dram  shop  or  tippling  house,  or  shall  sell 
""•  or  retail  any  fermented,  distilled  or  intoxicating  liquors  on  the 

first  day  of  the  week,  commonly  called  Sunday,  the  fourth  of 
July,  or  upon  any  election  day,  shall,  on  conviction  thereof,  be 
adjuilged  guilty  of  a  misdemeanor,  and  fined  a  sum  not  less  than 
Penalty.  twcuty-fivc  doUars  nor  more  than  one  hundred  dollars,  and  be 

imprisoned  in  the  county  jail  not  less  than  ten  nor  more  than 
thirty  days.  If  such  person  is  licensed  as  a  grocer,  dram  shop 
keeper  or  tavern  keeper,  he  shall,  in  addition  to  the  above  pro- 
ropfcitnre  of  li-  visions,  forfcit  his  license,  and  shall  not  again  be  allowed  to 
obtain  a  license  under  the  law  for  the  period  of  two  years  next 
after  conviction. 
MMt  giT6 honi  t9      Sec.  5.  That,  before  any  person  shall  be  licensed  as  a  dram 

comply  with  iU  '  •'    * 

'*''•  shpp  keeper  or  grocer  or  tavern  keeper,  under  the  provisions  of 

this  act,  he  shall  execute,  to  the  tribunal  granting  such  license,  a 
bond,  in  the  sum  of  two  thousand  dollars,  with  at  least  two 
securities  to  be  approved  by  said  tribunal,  conditioned  that  ho 
will  not  keep  a  disorderly  house  ;  that  he  will  not  sell  or  permit 
to  be  sold  any  intoxicating  liquors  to  any  minor  without  the  con- 
sent of  the  guardian  of  such  minor ;  that  he  will  not  keep  his 
dram  shop,  tavern  or  grocery  open  on  Sundays,  fourth  of  July, 
or  any  election  day,  nor  will  he  sell  or  allow  to  be  sold  thereat, 
on  Sunday,  fourth  of  July,  or  any  election  day,  directly  or  in- 
directly, any  intoxicating  liquors  ;  and,  upon  said  person  being 
convicted  of  any  of  the  ofi'enses  enumerated  therein,  suit  may  be 
brought  against  said  principal  and  securcies,  to  recover  the  amount 
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of  the  fine  or  fines  adjudged  against  him  on  said  conviction,  in 
any  court  of  competent  jurisdiction. 

Sec.  6.  That  it  shall  he  unlawful  for  any  person  or  persons,  Z^'Y^iL^t^^ 
by  agent  or  otherwise,  to  sell  intoxicating  liquors  to  persons  in-  p*"*""- 
toxicated  or  who  are  in  the  habit  of  getting  intoxicated,  or  any 
married  man,  against  the  known  wishes  of  his  wife. 

Sec.  7.  That  all  places  where  intoxicating  liquors  are  sold,  in  JJ^JIrT^toi^w" 
violation  of  this  act,  shall  be  taken,  held  and  declared  to  be  com-  JftJooi."  ^^" 
mon  nuisances,  and  all  rooms,  taverns,  eating  houses,  bazaars, 
restaurants,  groceries,  coffee  houses,  cellars  or  other  places  of 
public  resort,  where  intoxicating  liquors  are  sold  in  violation  of 
this  act,  shall  be  shut  up  and  abated  as  public  nuisances. 

Sec.  8.  That  it  shall  be  unlawful  for  any  person  to  get  in-  fiVf^igluitJ" 
toxicated,  and  every  person  found  in  a  state  of  intoxication  shall,  *"****'**^- 
upon  conviction  thereof  before  any  justice  of  the  peace,  be  fined 
the  sum  of  five  dollars. 

Sec.  9.  That  every  person  who  shall,  by  the  sale  of  intoxicat-  JngU"nto'xSiwd 
ing  liquors,  cause  the  intoxication  of  any  other  person,  such  per-  **''"°"*- 
son  or  persons  shall  be  liable  for  and  compelled  to  pay  a  reason- 
able compensation  to  any  person  who  may  take  charge  of  and 
provide  for  such  intoxicated  person,  and  one  dollar  per  day  in 
addition  thereto  for  every  day  such  intoxicated  person  shall  be 
kept  in  consequence  of  such  intoxication,  which  sum  may  bo 
recovered  by  a  civil  action  before  any  court  having  jurisdiction. 

Sec.  10.  That  every  wife,  child,  parent,  guardian,  employer  J**V^JJoWSJr 
or  other  person,  who  shall  be  injured  in  person  or  property  or  ^jMnf/miSfan. 
means  of  support,  by  any  intoxicated  person  or  in  consequence  of  *'''*  «''°^'''' 
intoxication,  habitual  or  otherwise,  of  any  person,  such  wife, 
child,  parent,  guardian,  employer  or  other  person  shall  have  a 
right  of  action  in  his  or  her  own  name  against  any  person  who 
shall,  by  selling  intoxicating  liquors,  have  caused  the  intoxication 
of  such  person  for  all  damages  actually  sustained,  as  well  as 
exemplary  damages  ;  and  a  married  woman  shall  have  right  to  warrw  woman 
bring  suits,  prosecute  and  control  the  same  and  the  amount  re-  'i"*^*  !>«'■*•■ 
covered,  the  same  as  if  ^fcme  sole^  and  all  damages  recovered 
by  a  minor  under  this  act  shall  be  paid  either  to  such  minor  or  to 
his  or  her  parents,  guardian  or  next  friend,  as  the  court  shall 
direct,  and  all  suit3  for  damages,  under  this  act,  shall  be  by  civil 
action  in  any  of  the  courts  of  this  Territory  having  jurisdiction 
thereof. 

Sec.  11.  That  the  giving  away  of  intoxicating  li(j[uor8  or  other  ^li^^^*^^\y  *• 
shifts  or  device,  to  evado  the  provisions  of  this  act,  shall  be  ^"""^  ""*■'• 
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deemed  and  held  to  be  an  unlawful  selling  within  the  prorisions 
of  this  act. 
iSpSi^from  III-  ^^^'  ^^'  Thsit  for  all  fines  and  costs  assessed  against  any  per- 
outlonnaderthis  qq^  q^  persons  OP  anj  violation  of  this  act,  the  real  estate  and 
personal  property  of  such  person  or  persons  of  every  kind,  without 
exemption,  shall  be  liable  for  the  payment  thereof  and  such  fines 
and  costs  shall  be.  a  lien  upon  such  real  estate  until  paid ;  and,  in 
case  any  person  or  persons  shall  rent  or  lease  any  building  or 
premises,  and  knowingly  suffer  the  same  to  be  used  and  occupied 
for  the  sale  of  intoxicating  liquors,  contrary  to  this  act,  such 
building  and  premises  so  leased  and  occupied  shall  be  held  liable 
for  and  may  be  sold  to  pay  all  -fines  and  costs  assessed  against 
the  person  occupying  such  building  or  premises  for  any  violation 
of  this  act. 
itt  proMonti«M,        Sec.  13.  In  all  prosecutions  under  this  act,  by  indictment  or 

fxot  aecessary  to  *^  '      *i 

•Lqior^Mid"'       Otherwise,  it  shall  not  be  necessary  to  state  the  kind  of  liquors 

sold,  but  shall  be  necessary  to  describe  the  place  where  sold,  and 

for  any  violation  of  the  fourth  or  fifth  sections,  it  shall  not  be 

'\?!S^kIi''«of  iiecessary  to  state  the  names  of  any  person  to  whom  sold,  and,  in 

SSTu'uE;  w£li  *^1  cases,  the  person  or  persons  to  whom  intoxicating  liquors  shall 

be  sold,  in  violation  of  this  act,  shall  be  competent,  as  witnesses, 

to  prove  such  fact  or  any  other  tending  thereto. 

iJtljMiJdiotiS.      ^^^-  ^^'  Justices  of  the  peace  shall  have  jurisdiction  and  take 

cognizance  of  offenses  under  this  act,  and  shall  have  authority  to 

impose  fines  not  to  exceed  one  hundred  dollars,  or  to  bind  over 

for  appearance  at  the  proper  court,  under  the   act  concerning 

criminal  procedure. 

ofSrfhJnsiS        ^®^*  ^^'  ^^  corporated  cities,  containing  one  thousand  in- 

JT«e«m?ti?om  habitants  or  more,  shall  be  entirely  exempt  from  the  operations  of 

^*'***'  this'  act,  and  such  cities  shall  have  full  power  to  regulate  licenses 

for  all  purposes  and  dispose  of  the  proceeds  thereof. 

Seo.  16.  This  act  to  take  effect  and  be  in  force  from  and 
after  its  passage. 

A.  LARZALERE, 
Speaker  of  House  of  Representatives. 
C.  W.  BABCOCK, 
President  of  the  Council. 
Approved  February  11, 1859. 
S.  MEDARY, 

Gove7mor, 
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CHAPTER  XCn. 

AN  ACT  concerning  Lunatics  and  Habitual  Drunkards. 

Be  it  enacted  by  the  Governor  and  Legislative  Assembly  of 
the  Territory  of  Kansas : 

Section  1.  If  information,  in  writing,  be  given  to  the  probate  JJ^^Jf^JJ*^^  J* 
court  that  any  person  in  their  county  is  an  idiot,  lunatic  or  per-  ^"^• 
son  of  unsound  mind,  or  an  habitual  drunkard,  and  incapable  of 
managing  his  affairs,  and  praying  that  an  inquiry  thereinto  be 
had,  the  court,  if  satisfied  that  there  is  good  cause  for  the  exer- 
cise of  its  jurisdiction,  shall  cause  the  facts  to  be  inquired  into 
by  a  jury. 

Sec.  2.  Such  information  may  also  be  given,  in  the  vacation  &J,'Sl;*&t'?u 
of  said  court,  to  the  judge  thereof,  in  which  event  he  shall  call  a  «*▼»*•  J"*^««« 
special  term  of  the  court  for  the  purpose  of  holding  an  inquiry, 
whether  the  person  mentioned  in  such  information  be  of  unsound 
mind  or  an  habitual  drunkard  or  not. 

Seo.  3.  In  proceedings  under  this  act,  the  probate  court  may,  J'^'i'';;  J^J^ 
in  its  discretion,  cause  the  person  alleged  to  be  of  unsound  mind  *^«^°"*- 
or  an  habitual  drunkard  to  be  brought  before  the  court. 

Sec,  4.  Whenever  any  judge  of  the  probate  court,  justice  of  the  JSJeMVeiitiie 
peace,  sheriff,  coroner  or  constable  shall  discover  any  person,  res-  lai'dralkwSi.*' 
ident  of  his  county,  to  be  of  unsound  mind  or  an  habitual  drunk- 
ard, (as  in  the  first  section  of  this  act  mentioned,)  it  shall  be 
his  duty  to  make  application  to  the  probate  court  for  the  exercise 
of  its  jurisdiction,  and  thereupon  the  like  proceedings  shall  be 
had  as  in  the  case  of  information  by  unoflBcial  persons. 

Seo.  5.  If  it  be  found  by  the  jury  that  the  subject  of  the  in-  *'JiJ^J;^*^iJKn. 
quiry  is  of  unsound  mind  or  an  habitual  drunkard,  and  incapable 
of  managing  his  or  her  affairs,  the  court  shall  appoint  a  guardian 
of  the  person  and  estate  of  such  person. 

Seo.  6.  When  any  person  shall  be  found  to  bo  insane  or  an  cottihowpaw. 
habitual  drunkard,  according  to  the  preceding  provisions,  the 
costs  of  the  proceedings  shall  be  paid  out  of  his  estate,  or,  if 
that  be  insufficient,  by  the  county. 

Sec.  7.  If  the  person  alleged  to  be  insane  or  an  habitual  JJ^Y^"^^* 
drunkard,  shall  be  discharged,  the  costs  shall  be  paid  by  the  per-  SuJhJr^'oJlto 
son  at  whose  instance  the  proceeding  is  had,  unless  said  person   ^"^  ^^  ' 
be  an  officer,  acting  officially,  according  to  the  provisions  of  this 
act,  in  which  case  the  costs  shall  be  paid  by  the  county. 

Sec.  8.  The  court  may,  if  just  cause  appears  at  any  timcsdur-  J*]'*"^'|JJ  J*^ 
ing  the  term  at  which  an  inquisition  is  had,  set  the  same  aside        , 
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0«M4iaa  to  eater 
iato  bond. 


CoaditioA  there- 
of. 


Now  bond,  40. 


Itood,  irhor*  do- 
pofitod. 
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L 


and  cause  a  new  jury  to  be  impanneled  to  inquire  into  the  facts  ; 
but  when  two  juries  concur  in  any  case,  the  verdict  shall  not  be 
set  aside. 

Sec.  9.  Every  guardian  of  a  person  of  unsound  mind  or  an 
habitual  drunkard,  before  entering  upon  the  duties  assigned  him, 
shall  enter  into  bond  to  the  Territory  of  Kansas,  in  such  sum  and 
with  such  security  as  the  court  shall  approve,  conditioned  that  he 
will  take  due  and  proper  care  of  such  insane  person  or  habitual 
drunkard,  and  manage  and  administer  his  estate  and  effects  to 
the  best  advantage  according  to  law,  and  will  faithfully  do  and 
perform  all  such  other  acts,  matters  and  things  touching  his 
guardianship,  as  may  be  prescribed  by  law  or  enjoined  on  him  by 
the  order,  sentence  or  decree  of  any  court' of  competent  jurisdic- 
tion. 

Sec.  10.  The  court  may,  at  any  time,  require  of  any  such  guar- 
dian to  give  a  new  bond  or  additional  security,  as  the  circum- 
stances of  the  case  shall  require,  and  if  any  order  for  that  pur- 
pose be  not  complied  with  within  a  reasonable  time,  to  be  therein 
mentioned,  the  appointment  of  the  guardian  may  be  revoked  and 
another  appointed  who  will  give  the  bond  and  security  required. 

Sec.  11.  Every  bond  given  by  such  guardian  shall  be  deposit- 
ed with  the  clerk  of  the  court  making  the  appointment,  and  a 
copy  thereof,  duly  certified  by  the  clerk,  shall  be  evidence  in  all 
respects  as  the  original. 

Sec.  12.  It  shall  be  the  duty  of  every  such  guardian,  within 
thirty  days  after  his  appointment,  to  cause  a  notice  thereof  to  be 
published,  at  such  time  and  in  such  manner  as  the  probate  court 
shall  order. 

Seo.  13.  Every  such  guardian  shall  take  charge  of  the  person 
committed  to  his  charge,  and  pronde  for  his  support  and  main- 
tenance as  hereinafter  directed. 

Sec.  14.  It  shall  be  his  duty  to  collect  and  take  into  his  pos- 
session the  goods,  chattels,  moneys  and  effects,  books  and  other 
evidences  of  debt,  and  all  writings  touching  the  estate,  real  and 
personal,  of  the  person  under  his  guardianship. 

Sec.  15.  Within  three   months  after  his    appointment  such 
guardian  shall  make  out  and  file,  in  the  ofiSce  of  the  clerk  of  the 
probate  court  by  which  he  was  appointed,  a  just  and  true  inven- 
tory of  the  real  and  personal  estate  of  his  ward,  stating  the  in- 
^me  and  profits  thereof,  and  the  debts,  credits  and  effects,  so 
as  the  same  shall  have  come  to  the  knowledge  of  such  guar- 
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Sec.  16.  Whenever  any  property  belonging    to    such  estate  Additional  la- 
shall  be  discovered  after  the  filing  any  inventory,  it  shall  be  the 
duty  of  the  guardian  to  file,  as  aforesaid,  an  additional  inven- 
tory, containing  a  just  and  true  account  of  the  same  from  time 
to  time,  as  the  same  shall  be  discovered. 

Sec.  17.  All  such  inventories  shall  be  made  in  the  presence  iB^^ntoriei.  how 

^  made  and  attoaW 

of  and  attested  by  two  credible  witnesses  of  the  neighborhood,  "^• 
and  shall  be  verified  by  oath  or  aflBrmation  of  the  guardian. 


Sec.  18.  It  shall  be  the  duty  of  every  such  guardian  to  prose-  Jj^^Y^^^'^* 
ite  and  defend  all  actions  instituted  in  behalf  of  or  against  his  iJJ IJuijJ 


guar- 
prMMni- 

cute  and  defend  all  actions  instituted  in  behalf  of  or  against  his  ISJ  MtioM!Mi- 
ward,  to  collect  all  debts  due  or  becoming  due  to  his  ward,  and  **"'****e '*•*''•'*•• 
give  acquittances  and  discharges  therefor,  and  ta  adjust,  settle 
and  pay  all  demands  due  or  becoming  due  from  his  ward,  so  far 
as  his  effects  and  estate  will  extend,  as  hereinafter  provided. 

Sec.  19.  Every  probate  court,  by  whom  any  insane  person  or  probata  ^urt 
habitual  drunkard  is  committed  to  guai'dianship,  may  make  an  lSf*Sff«'kfep!ai 
order  for  the  restraint,  support  and  safe-keeping  of  such  person,  Ji^e'Ar^n? 
for  the  management  of  his  estate,  for  the  support  and  mainten- 
ance of  his  family  and  education  of  his  children,  out  of  the  pro-  i;fnS£KlJ5f* 
ceeds  of  such  estate ;  to  set  apart  and  reserve  for  the  payment  of  *"*■  '*"^*^'  *** 
debts,  and  to  let,  sell  or  mortgage  any  part  of  such  estate,  real 
or  personal,  when  necessary  for  the  purposes  above  specified. 

Sec.  20.  Whenever  the  personal  estate  of  any  such  insane  per-  jru!Sn?t"uflu 
son  or  habitual  drunkard  shall  be  insufficient  for  the  discharge  of  i»;»****p*y  *•**■• 
his  debts,  the  maintenance  of  himself  and  his  family,  or  the  edu- 
cation of  his  children,  it  shall  be  the  duty  of  the  guardian  to 
apply,  by  petition,  to  the  court  by  which  he  was  appointed,  pray- 
ing authority  to  mortgage,  lease  or  sell  the  whole  or  so  much  of 
the  real  estate  of  such  person  as  shall  be  necessary  to  supply  the 
deficiency. 

Sec.  21.  The  petition  shall  set  forth  the  particulars  of  the  'JJl't^^JJiiJ'* 
amount  of  the  estate,  real  and  personal,  of  fiuch  insane  person  or  ~*»*»**' 
habitual  drunkard,  and  of  the  debts  by  him  owing,  accompanied 
by  a  full,  true  and  perfect  account  of  the  guardianship  of  the 
petitioner,  showing  the  application  of  the  funds  which  may  have 
come  to  his  hands. 

Sec.  22.  If  it  appears  to  the  court,  upon  examination  of  the  oa  examioatioA, 

*^*  '      r  eonri  maj  ordar 

matter,  that  the  personal  estate  is  insuflScient  for  the  purposes  ^iS2ii?^i"lJf 
above  mentioned,  and  that  the  property  has  been,  applied,  as  far      '    ******* 
as  the  circumstances  of  the  case  rendered  proper,  the  court  shall 
make  an  order  directing  the  mortgage,  lease  or  sale  of  the  whole 
or  such  part  of  the  estate  as  may  be  necessary^or  proper. 
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Time*ndtCTins         Sec.  23.  The  court  making  such  order  shall  direct  the  time- 

of  sale  to  be  di-  O 

wu^ti"*'.  a^d  terms  of  sale,  or,  if  a  mortgage  or  lease  be  ordered,  the 
terms  of  such  mortgage  or  lease,  and  the  manner  in  wkich  the 
proceeds  shall  be  secured,  and  the  income  or  produce  thereof  be 
appropriated. 

Jhlii'be1i"n;  Sec.  24.  When  a  sale  of  real  estate  shall  be  ordered,  the 

tSS?  how  aid **^"  guardian  shall  cause  notice  of  the  time,  place  and  terms  of  sale, 
together  with  a  description  of  the  property  to  be  sold,  to  be  pub- 
lished four  weeks  successively  in  some  newspaper  in  or  nearest  to 
the  county  in  which  the  premises  to  be  sold  are  situated,  and 
shall  also  put  up  like  notices  at  six  of  the  most  public  places  in 
such  county,  six  weeks  before  the  day  of  sale. 

Sec.  25.  Such  guardian  shall,  at  the  time  and  place  appointed 
for  the  sale,  sell  such  lands  at  public  auction  to  the  highest  bid- 
der, and  make  report  of  his  proceedings  to  the  court  at  the  term 
next  succeeding  the  sale. 

»«p^rtof caard-  Sec.  26.  The  report  shall  be  verified!  by  the  affidavit  of  the 
guardian,  which  affidavit  shall,  also,  state  that  such  guardian  did 
not,  directly  or  indirectly,  become  the  purchaser  of  the  property 
sold,  and  that  he  was  in  no  wise  interested  in  the  purchase  thereof. 

Jio^fd'de'Jfexe.       ^EO.  27.  If  the  court  approve  the  proceedings,  the  guardian 
•"***•  shall  execute  a  deed  to  the  purchaser,  i^eciting  the  order  of  sale, 

and  conveying  to  the  purchaser  all  the  estate,  right,  title  and  in- 
terest of  such  insane  person  to  the  estate  sold, 
"wt  mfTwt*'        Sec.  28.  If  the  report  be  disapproved,  the  court^jnay  set  aside 
Sa/fcB  Akeied!  thc  salc,  and  order  all  money  paid  to  be  refunded,  and  all  secu- 
rities given  to  be  canceled,  and  may  renew  the  order  of  sale,  afr 
often  as  may  be  necessary,  until  the  proceedings  are  approved. 
?fodMd  exeonud      Sec.  29.  Whou  tho  court  shall  ordef  a  lease  or  mortgaee  of 

till  court  approve  ^    " 

agreemeat.  ^^j  estatc,  uo  dcod  or  iustrumeut  of  writing  shall  be  executed  for 
that  purpose,  until  the  court  shall  have  approved  the  agreement 
made  by  the  guardian  under  such  order. 

coateyance valid  gg^^  gQ.  Evcry  conveyauce,  mortgage,  lease  and  assurance, 
made  under  the  order  of  a  probate  court,  pursuant  to  the  provi- 
sions of  this  act,  shall  be  as  valid  and  effectual  as  if  the  same  had 
been  executed  by  such  insane  person  or  habitual  drunkard  when 
of  sound  memory  and  understanding  or  temperate. 

Sec.  31.  Every  guardian  appointed  under  this  act  shall,  once 
a  year  or  oftener,  if  thereto  required  by  the  court  appointing 
him,  render  to  such  court  a  just  and  true  account  of  his  guard- 
ianship, and  make  settlement  thereof  with  such  court. 

Sbc.  32.  No  contract  of  any  person  found  to  be  of  unsound 
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mind  or  an  habitual  drunkard,  as  hereinbefore  specified,  which  contrMtof  w^d 

'  *  '  not  bindinir  wiib- 

shall  be  made  without  the  consent  of  his  guardian,  shall  be  valid  JJUdSS***' 
or  bindfcg,  and  such  guardian  may  sue  for  and  recover  any  money  aJJYow'Sfweil 
or  property  which  may  have  been  sold  or  disposed  of  by  his  ward, 
without  his  consent. 

Sec.  33.  No  such  insane  person  or  habitual  drunkard  shall  be  SS^jT/wft'nir 
held  to  bail,  nor  shall  his  body  be  taken  in  execution  on  any  civil  tak«i^iii%z««ii. 
or  criminal  action. 

Sbo.  84.  In  all  actions  commenced  against  such  insane  person  fJit^p'JJ^"*^?;. 
or  habitual  drunkard,  the  process  shall  be  served  on  his  guardian ;  {^'rSiII!^^* 
and,  on  judgment  against  such  person  or  his  guardian,  as  such, 
the  execution  shall  be  against  his  property  only,  and  in  no  case 
against  his  body,  nor  against  the  body  or  estate  of  such  guardian, 
unless  he  shall  have  rendered  himself  liable  thereto,  by  false 
pleading  or  otherwise. 

Sec.  85.  If  any  person  shall  allege,  in  writing,  verified  by  Sfr^wSty 'V 
oath  or  affirmation,  that  any  person  declared  to  be  of  unsound  *•■*'*•'»*•  ^"••' 
mind  or  an  habitual  drunkard  has  been  restored  to  his  right  mind 
or  to  temperate  habits,  the  court  by  which  the  proceedings  were 
had  shall  cause  the  facts  to  be  inquired  into  by  a  jury. 

Sec.  36.  If  it  shall  be  found  that  such  person  has  been  re-  ^fgiVmSd.**"" 
stored  to  his  right  mind,  he  shall  be  discharged  from  care  and 
custody,  and  the  guardian  shall  immediately  settle  his  accounts, 
and  restore  to  such  person  all  things  remaining  in  his  hands,  be- 
longing or  appertaining  to  him. 

Sec.  37.  In  case  of  the  death  of  any  such  insane  person  or  intweofdeatk 

•^  ^  of  iasAiie  pcnoa 

habitual  drunkard  while  under  guardianship,  the  power  of  the  «>"*»*»k«*- 
guardian  shall  cease,  and  the  estate  shall  descend  and  be  distrib- 
uted in  the  same  manner  as  if  such  person  had  been  of  sound 
mind  or  temperate  habits,  and  the  guardian  shall  immediately 
settle  his  accounts,  and  deliver  the  estate  and  effects  of  his  ward 
to  his  personal  representatives. 

Sec.  38.  The  several  probate  courts  shall  have  power  to  re»  J^Mo^rgw" 
move  such  guardians,  at  any  time,  for  neglect  of  duty,  miscon-  **** 
duct,  or  mismanagement,  or  disobedience  to  any  lawful  order, 
and  appoint  others. 

Sec.  39.  Whenever  any  such  guardian  shall  be  removed  from  wh«n  wmoT«d, 
his  trust,  he  shall  immediately  settle  his  accounts,  and  render  to  »««««'»'•.*«. 
his  successor  the  estate  and  effects  of  his  ward. 

Sec.  40.  The  probate  court  shall  have  full  power  to  control  JJi^e* to^'J'ntrJi* 
the  guardian  of  any  such  insane  person  or  habitual  drunkard,  in  «**^*'*'*^' 
the  management  of  the  person  and  estate  and  the  settlement  of 
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WImh  inMne  per* 
••n  ooBfla6d,dnt/ 
of  ooart  And 
gvMdiui. 


If  not  oonflntd, 
»nd  no  ponoa  h» 
«h«rg«  of  him. 


his  accounts,  and  may  enforce  and  carry  into  execution  their  or- 
ders, sentences  and  decrees,  in  the  same  manner  as  a  court  of 
chancery. 

Sec.  41.  If  any  person,  by  lunacy  or  otherwise,  shall  be  fu- 
riously mad,  or  so  far  disordered  in  his  mind  as  to  endanger  his 
own  person  or  the  person  or  property  of  others,  it  shall  be  the  duty 
of  his  or  her-  guardian,  or  other  person  under  whose  care  he  or 
she  may  be,  and  who  is  bound  to  provide  for  his  or  her  support, 
to  confine  him  or  her  in  some  suitable  place  until  the  next  sitting 
of  the  probate  court  of  the  county,  who  shall  make  such  order 
for  the  restraint,  support  and  safekeeping  of  such  person  as  the 
circumstances  of  the  case  shall  require. 

Sec.  42.  If  any  such  person,  as  in  the  last  preceding  section 
is  specified,  shall  not  be  confined  by  the  person  having  charge  of 
him,  or  there  be  no  person  having  such  charge,  any  judge  of  a 
court  of  record,  or  any  two  justices  of  the  peace,  may  cause  such 
insane  person  to  be  apprehended,  and  may  employ  any  person  to 
confine  him  or  her,  in  some  suitable  place,  until  the  probate  court 
shall  make  further  order  therein,  as  in  the  preceding  section  spec- 
ified. 

Sec.  43.  The  expenses  attending  such  confinement  shall  be 

paid  by  the  guardian,  out  of  his  estate,  or  by  the  person  bound 

to  provide  for  and  support  such  insane  person,  or  the  same  shall 

be  paid  out  of  the  county  treasury. 

tioBi        Sec.  44.  In  all  cases  of  appropriations  out  of  the  county  treas- 

£Sm"fcm  M?'*'*  ury ,  for  the  support  and  maintenance  or  confinement  of  any  insane 

•♦'•"*•  person,  the  amount  thereof  may  be  recovered  by  the  county  from 

any  person  who,  by  law,  is  bound  to  provide  for  the  support  and 

maintenance  of  such  person,  if  there  be  any  of  sufficient  ability 

to  pay  the  same. 

Sec.  45.  This  act  to  take  effect  and  bo  in  force  from  and  after 
the  first  day  of  June  next. 

A.  LARZALERE, 
Speaker  of  House  of  JRcpresetiialives, 
C.  W.  BABCOCK, 
President  of  the  Council. 
Approved  February  8,  1859. 
S.  MEDARY, 

Governor, 


Xxpenitf,  how 
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CHAPTER  XOm. 

AN  ACT  in  relation  to  Marriage. 


Be  it  enacted  by  the  Governor  and  Legislative  Assembly  of 

the  Territory  of  Kansas : 

Sbctiost  1.  Marriage  is  considered,  in  law,  a  civil  contract,  to  JJ^,*;^  •  •^^^^ 
which  the  consent  of  the  parties  is  essential.  ^ 

Sbo.  2.  All  marriages  between  parents  and  children,  including  JJ;"*^.^?^^^ 
grand-parents  and  grand- children  of  every  degree,  between  VoiSI'"*"*'"* 
brothers  and  sisters  of  the  one  half  as  well  as  whole  blood,  and 
between  uncles  and  nieces,  aunts  and  nephews  and  first  cousins, 
are  declared  to  be  incestous  and  absolutely  void.  This  section 
shall  extend  to  illegitimate  as  well  as  to  legitimate  children  and 
relations. 

Sbc,  3.  Whoever  shall  contract  marriage  in  fact,  contrary  to  JJ2,»J*^  o'r  wC*" 

*"j  mftr- 
iQtloa 


the  prohibitions  in  the  preceding  section,  and  whoever  shall  sol-  JuJJ'lSStwrTto 
emnize  any  such  maiTiage  shall  be  deemed  guilty  of  a  misde-  p"*'******^  **■• 


meaner,  and,  upon  conviction,  shall  be  punished  by  fine  or  im- 
prisonment, or  both,  at  the  discretion  of  the  jury  which  shall  try 
the  cause ;  or,  if  the  conviction  be  by  confession,  at  the  discre- 
tion of  the  court,  the  fine  to  be  not  less  than  one  hundred  nor 
more  than  one  thousand  dollars,  and  the  imprisonment  to  be  not 
less  than  three  months  nor  more  than  five  years. 

Sec.  4.  All  marriages  contracted  without  this  Territory,  which  {JlJlJS^JiSJ;^ 
would  be  valid  by  the  laws  of  the  country  in  which  the  same  were  ^  Twitory. 
contracted,  shall  be  valid  in  all  courj^nd  places  within  this  Ter- 
ritory. 

Sbo.  5.  Every  judge  and  justice  of  the  peace,  clergyman  or  ctMmonj.^^by^^ 
licensed  preacher  of  the  gospel,  may  perform  the  ceremony  of 
marriage  in  the  Territory. 

Sec.  6.  No  judge,  justice  of  the  peace,  clergyman,  preacher  Jf'jjjj^jj'ii***" 
of  the  ^^tep(^£5|£  ^^^  R^^^'  *^*^^  j^^^  ^^  paarriage  any  male  SS"i?JJeite** 
under  the  age  of  twenty-one  yj^jti^,  or  fem^e  uW^if  tjje^gg  <^  -^,>^  \ 

eighteen  years,  without  the  consent  of  their  narents^or  guafdiaii;'^      "^     ^ 
under  whose  care  and  government  such  minir  mrfjr  Wy  and  *ny    ,  *  )  ^ 
person  who  shall  violate  the  provisions  of  mis  section^^shall  be 
deemed  guilty  of  a  misdemeanor,  and,  on\conviction,  shall  be  '* 

punished  by  fine  not  exceeding  one  thousand  aoUars. 

Sec.  7.  Every  person  having  authority  to  join  others  in  mar-  siuiii  keep  mord 
riage,  shall  keep  a  record  of  all  marriages  solemnized  before  him,  sb»ii  trMsmi* 
and,  within  three  months,  transmit  a  certificate  of  every  mar-  '**«•♦ 
riage,  containing  both  christian  and  surname,  to  the  clerk  of  the 
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1"%  ^  .   county^in^wliich  such  maiTiage  took  place,  and  any  person  refus- 


% 


iiTg  o\[?eglectiiig  to  make  such  return  within  the  above  required 
tim^,  shall  Wrfeit  for  every  offense  the  sum  of  one  hundred  dol- 
lars, to  be  recovered  with  costs  by  the  county  clerk  for  the  use 
of  the  county. 
Clerk  •hull  reeord      Sbc.  8.  Tho  clcrk  shall  rccord  all  such  returns  of  marrias^es  in 

all  marriage  re-  ° 

turns.  ^  ^  Jjqq]^  ^q  tjg  l^^jp^  fQj.  ^Y^^^  purpose,  within  one  month  after  re- 

Gark'i  foet. ,      cciviug  the  samc,  and  shall  be  allowed  for  each  entry  of  the  same 

p«iiait7  for  ii«fr-  fifty  cents,  to  be  paid  by  the  parties  to  the  marriage.     If  any 

record.  clcrk  shall  neglect  or  refuse  to  record  within  the  said  time  any 

return  to  him  made,  he  shall  forfeit  one  hundred  dollars,  to  be 

recovered  with  costs  by  any  person  who  will  prosecute  for  the 

same. 

be Tidiite '  **        ^^^*  ^'  ^^^  books  of  marriages,  to  be  kept  by  the  respective 

clerks,  and  copies  of  entries  therein  certified  by  him  under  his 

official  seal,  shall  be  evidence  in  all  courts. 

SfifiiM'?Jt?rn^'      ^^^'  1^'  That,  if  any  person,  authorized  to  solemnize  any 

marriage,  shall  willfully  make  a  false  return  of  any  marriage  or 

pretended  marriage,  to  the  clerk,  or  if  the  clerk  shall  willfully 

make  a  false  record  of  any  return  of  a  marriage,  he  shall  be 

deemed  guilty  of  a  misdemeanor,  and  shall  be  punished  by  a  fine 

of  not  less  than  one  hundred  dollars,  and  by  imprisonment  not 

less  than  three  months. 

Sec.  11.  This  act  to  take  effect  and  be  in  force  from  and 
after  the  first  day  of  June  next. 

^A.  LARZALERE, 
Speaker  of  House  of  Representatives, 
C.  W.  BABCOCK, 
,  President  of  the  Council. 

Approved  February  7,  1859. 
S.  MEDARY, 

1^  15^  O       )   CHAPTER  XCIV. 

AN  ACT  to  protectthe  Ri^jhts  of  Married  Women,  and  in  relation  to  ttie 
liabilities  incident  to  the  Marriage  Relation. 

Be  it  enacted  by  the  Governor  and  Legislative  jissembly  of 
the  Territory  of  Kansas  : 
'^"^^  Section  1.  The  property,  real  and  personal,  whichujiny  woman 
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in  this  Territory  may  own  at  the  time  of  her  marriage,  and  the  Property  ©wned 
rents,  issues,  profits  or  proceeds  thereof,  and  any  real,  personal  jf^^Jj"" «'"*•« 
or  mixed  property,  which  shall  come  to  her  by  descent,  devise  or 
bequest,  or  the  gift  of  any  person  except  her  husband,  shall  re- 
main her  sole  and  separate  property,  notwithstanding  her  mar- 
riage, and  not  be  subject  to  the  disposal  of  her  husband,  or  liable 
for  his  debts. 

Sec.  2.  Any  married  woman,  while  married,  may  bargain,  alj°*'ijjj  JJ" 
sell  and  convey  her  personal  and  real  property,  and  enter  into  ""»  ••'^^•j.  *«• 
any  contract  in  reference  to  the  same,  as  if  she  were  sole. 

Sec.  3.  Any  woman  may,  while  married,  sue  and  be  sued  in  JiJJ"*"^  *• 
all  matters  having  relation  to  her  property,  in  the  same  manner  fpO^  ^S^C 
as  if  she  were  sole. 

Seo.  4.  Any  woman  may,  while  married,  make  a  will,  but  ^U-^tXi^^^ 
she  shall  not  bequeath  away  from  her  husband  more  than  one- "'^****'*'***^'** 
half  of  her  property,  both  personal  and  real,  without  his  consent 
in  writing. 

Sec.  5.  If  any  married  woman  die  without  will,  one-half  of  2**  Sf iuuS 
her  separate  property  shall  become  and  remain  the  absolute  pro- 
perty of  her  husband,  the  other  half  shall  descend  to  and  be 
divided  equally  between  the  children  of  such  married  woman. 

Sec.  6.  Any  married  woman  dying  without  will  or  issue,  her  "51*^*'*^"* 
property  shall  become  the  absolute  property  of  her  said  surviving 
husband. 

Sec.  7.  Any  married  man  dying  without  a  will,  one-half  of  Jl/^juSit  wuf 
his  property,  both  personal  and  real,  shall  descend  to  and  become 
the  absolute  property  of  his  survivjng  wife,  the  other  half  shall 
be  equally  divided  among  his  children. 

Sec.  8.  Any  married  man  dying  without  will  or  issue,  his  J^'^withoutwuiir 
whole  property,  both  personal  and  real,  shall  become  the  absolute  , 
property  of  his  surviving  wife. 

Sec.  9.  In  case  any  married  man  shall  hereafter  deprive  his  op«on»itoMe«pt 
wife  of  over  one-half  of  his  property  by  will,  it  shall  be  optional 
w^ith  such  married  woman,  after  the  death  of  her  husband,  to  ac- 
cept the  conditions  of  such  will,  or  one-half  of  his  whole  estate* 
both  real  and  personal. 

Sec.  10.  Any  married  woman  may  carry  on  any  trade  or  JJSPolJrToawj 
business,  and  perform  any  labor  or  services,  on  her  sole  and  sepa-  **"^'*"'*** 
rate  account,  and  the  earnings  of  any  married  woman,  from  her 
trade,  business,  labor  or  services,  shall  be  her  sole  and  separate 
property,  and  may  be  used  and  invested  by  her  in  her  own  name, 
and  she  may  sue  and  be  sued,  as  if  sole,  in  regard  to  her  trade, 
busmess,  labor,  services  and  earnings,  and  her  property,  acquired 
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by  her  trade,  business  and  services,  and  the  proceeds  thereof 
may  be  taken  on  any  execution  against  her. 
Woman  married       Sec.  11.  Anv  womau  who  shall  havo  been  married  out  of  this 

«vt  of  thJ0  Torrl-  ^  •' 

*orj.  TeiTitory,  shall,  if  her  husband  afterwards  becomes  a  resident  in 

this  Territory,  claim  all  the  rights  as  to  property,  which  she  may 
have  acquired  by  the  laws  of  any  other  State,  Territory  or  coun- 
try, or  which  she  may  have  acquired  by  virtue  of  any  marriage 
contract  or  settlement,  made  out  of  this  Temtory. 

£Mt**ifow*ma(i«,      S^^'  1"^'  Nothing  in  this  act  contained  shall  invalidate  any 

•otinraiidaud.  mj^j^-iagc  Settlement  or  contract  now  made,  or  to  be  hereafter 
^     ^    made. 

Debu  of  wife^*.  gEc.  13.  lu  all  marriagcs  hereafter  contracted,  the  husband 
shall  be  liable  for  the  debts  and  liabilities  of  the  wife  contracted 
before  marriage,  to  the  extent  of  the  real  and  personal  property 
he  may  receive  with  or  through  her,  or  derive  from  the  sale  or 
rent  of  her  lands,  and  no  further. 

J-i^?""'"  5°*         Sec- 14.  Such  liability  of  the  husband  shall  not  be  extin- 

death  of  irif*.      g^ighed  by  thc  death  of  the  wife. 

Judgment  ren-        Sec.  15.  Whcu    auv  womun,  a^^iunst  Avhom  liability  exists, 

doredjoiutlj.  .  , 

shall  marry,  and  has  or  acquires  lands,  judgment  on  such  liabili- 
ty may  be  rendered  against  her  and  her  husband  jointly,  to  be 
levied  on  such  lands  only, 
xxeesuon  levied  Sec.  16.  Wlicu  any  judgment  is  rendered  against  a  husband 
and  wife  for  the  tort  of  the  wife,  execution  on  such  judgment 
shall  be  first  levied  on  the  land  of  such  wife,  if  she  have  any. 

Sec.  17.  That  the  separate  deed  of  the  husband  shall  convey 
no  interest  in  thc  wife's  lands,  nor  shall  the  separate  deed  of  the 
wife  convey  any  interest  in  the  husband's  lands. 

Sec.  18.  This  act  to  take  efifect  and  be  in  force  from  and  after 
its  passage. 

A.  LARZALERE, 
Speaker  of  House  of  Represcjitatwes. 
C.  W.  BABCOCK, 
President  of  the  Council. 
Approved  February  7,  1859. 
S.  MEDARY, 

Governor, 
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CHAPTER  XCV. 

AN  ACT  to  Authorize  the  Formation  of  Volunteer    Military  Companiea. 

Be  it  enacted  by  the  Governor  and  Legislatijfe  ^issembly  of 

the  Territory  of  Kansas  : 

Section  1.  The  acting  militia  of  this  Territory  shall  consist  Agoofm**. 
of  volunteer  companies,  to  be    composed  of  men  between  the 
ages  of  eighteen  and  forty-five  years. 

Seo.  2.  Whenever  thirty  or  more  men  shall  associate  together  woction  of  o«- 
for  the  purpose  of  forming  a  volunteer  company,  they  shall,  at     , 
their  first  meeting,  or  on  some  day  then  to  be  appointed,  proceed 
to  the  election  of  officers  for  said  company. 

Sec.  3.  Any  volunteer  company  shall  have  power  to  adopt  SjyJiS"**  *** 
such  constitution  and  by-laws  for  its  government  and  discipline, 
not  inconsistent  with  the  laws  of  this  Territory,  as  a  majority  of 
the  members  of  the  company  shall  deem  proper ;  and  all  sen- 
tences and  fines,  imposed  in  pursuance  of  such  constitution  and 
by-laws,  may  be  enforced  and  collected  as  hereinafter  provided. 

Sec.  4.  Whenever  any  company  shall  be  organized  under  the  SJ**JJ'SmtV»- 
provisions  of  this  act,  the  captain  of  such  company  shall  trans-  ■'"f^f  Torriiorj. 
mit  to  the  governor  of  this  Territory  a  copy  of  the  constitution 
and  by-laws,  together  with  the  names  of  the  officers  of  said  com- 
pany, which  copy  shall  be  attested  by  the  clerk  or  secretary  of 
said  company. 

Sec.  5.  It  shall  be  the  duty  of  the  governor  to  commission  one  offl«*rt  oommif. 
captain  and  two  lieutenants  for  said  company  for  .the  time  which 
they  shall  have  been  respectively  elected  under  the  by-laws  of 
said  company. 

Sec.  6.  The  governor  shall,  when  the  persons  have  been  com-  JiVhMm«^,f£, 
missioned*'by  him  under  the  provisions  of  this  act,  order  the  in- 
spector-general to  deliver  to  the  commandant  of  such  company  a 
proper  proportion  of  any  arms  and  accoutrements  at  his  disposal, 
belonging  to  the  Territory,  and  the  governor  shall,  when  he 
delivers  any  arms  or  accoutrements  to  any  company,  take  bond, 
with  approved  security,  for  the  return  of  said  arms  should  a  [re- 
turn] be  ordered  by  any  lawful  authority  of  the  Territory. 

Sec.  7.  Volunteer  companies  shall  parade  for  company  exercise  Paradei. 
at  such  times  and  places  aB  shall  be  provided  by  their  laws. 

Sec.  8.  Every  member  of  a  volunteer  company  shall  be  con-  v«if«nB.tft 
Btantly  provided  with  arms,  equipments  and  uniform  suited  to  the 
particular  corps  to  which  he  belongs,  and  every  member  of  such 
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company,  so  armed,  equipped  and  uniformed,  shall  appear  at  the 
time  and  place  fixed  by  the  Isiws  of  such  company,  and  at  all  other 
times  when  ordered  by  the  commandant  of  the  company. 

Sec.  9.  Any  volunteer  militia,  organized  under  the  provisions 
of  this  act,  shall  first  be  called  into  service  in  case  of  war  or  in- 
vasion, to  prevent  insurrection,  or  to  suppress  riota  or  aid  the 
civil  authorities  in  the  execution  of  the  laws. 

Sec.  10.  Every  volunteer  company,  organized  under  the  pro- 
visions of  this  act,  shall  be  in  strict  subordination  to  the  civil 
power  of  the  Territory. 

Sec.  11.  The  system  of  discipline  and  field  exercise  which  is 
ordered  to  be  observed  by  the  regular  army  of  the  United  States 
in  the  different  corps  of  cavalry,  infantry,  artillery,  light  in- 
fantry and  riflemen,  and  such  other  system  as  may  at  any  time 
hereafter  be  directed  for  the  militia  by  the  laws  of  the  United 
States,  shall  be  observed  by  the  company  in  [the]  exercise  and 
discipline  of  said  corps  respectively. 

Sec.  12.  All  musicians  of  bands,  whether  hired  or  members  of 
the  volunteer  company,  while  actually  on  duty,  shall  be  subject  to 
the  same  commands  and  liable  to  the  same  duties  and  penalties 
as  other  members  of  such  company. 

Sec.  13.  Each  company  may  adopt  some  suitable  uniform,  to 
be  paid  out  of  the  funds  of  the  company  provided  for  that  pur- 
pose, together  with  a  flag,  musical  instruments,  and  any  equip- 
page  necessary  for  the  purpose  of  the  company,  and,  when  any 
member  abandons  or  be  expelled  from  such  company,  the  same, 
together  with  all  arms  and  other  property  belonging  to  the  com- 
pany, shall  be  returned  as  the  property  of  the  company. 

Sec.  14.  Any  member  of  any  company  other  than  a  commis- 
sioned officer  as  herein  provided  for,  may,  upon  a  fair  hearing, 
be  expelled  by  a  vote  of  the  majority  of  the  members  of  said 
company  by  and  with  the  approval  of  the  majority  of  the  com- 
missioned officers  acting  upon  such  trial,  and  all  such  trials  shall 
be  attended  and  presided  over  by  at  least  one  commissioned  officer 
of  the  company. 

Sec.  Id.  Any  commissioned  officer  may  be  removed  by  the 
governor  on  a  petition  of  two-thirds  of  the  members  of  the  com- 
bers of  the  company  to  which  he  may  belong,  whenever  he  may 
deem  it  necessary  or  proper. 

Sec.  16.  The  commanding  officer  of  any  company,  formed 
under  the  provisions  of  this  act,  may  call  out  such  company  for  the 
purpose  of  drill  and  discipline  at  least  once  in  three  months,  and 
oftener  if  thought  proper ;  also,  for  elections  in  the  company  and 
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any  business  pertaining  to  the  company  ;  but  for  no  other  pur- 
poses, except  as  provided  for  by  the  by-laws. 

Sec.  17.  All  moneys  received  by  commandants  of  volunteer  m^«7«  •/ eom- 
companies  for  the  use  of  such  companies,  and  all  moneys  received 
by  such  companies  on  account  of  fines  for  forfeitures  or  otherwise, 
shall  be  appropriated  by  a  majority  vote  of  the  company  or  in 
pursuance  of  the  by-laws  of  such  company. 


Sec.  18.  Every  officer  and  member  of  a  volunteer  company,  JJ»J»'J* 


mi»- 


for  any  neglect  or  refusal  of  duty  required  by  tb^  by-laws  of  such 
company,  shall  forfeit  and  pay  such  sums  as  may  be  prescribed 
by  such  laws,  and  may  be  sued  for  and  recovered  before  any  jus- 
tice of  the  peace,  as  in  other  actions,  upon  complaint  of  said 
company. 

Sec.  19.   The  governor  shall  appoint   and   commission   one  Appointmeat*  b/ 
adjutant-general  and  one  inspector-general  and  two  aids,  with  the 
rank  of  brigadier-general. 

Sec.  20.  The  inspector-general,  under  the  order  of  the  gover-  ooT«aor,  eom- 
nor,  who  is  hereby  declared  to  be  commander-in-chief  of  the  toSSi^aSToi 
military  forces  of  the  Territory,  shall  have  the  custody  and  control 
of  all  arms  belonging  to  the  Territory,  and  shall,  annually,  report 
to  the  Legislative  Assembly  the  condition  of  the  same,  and,  for 
this  purpose,  it  shall  be  the  duty  of  the  captain  or  commanding 
officer  of  each  company  to  report  to  him,  annually,  six  weeks  before 
the  annual  meeting  of  the  Legislative  Assembly,  the  exact  con- 
dition of  the  arms  and  accoutrements,  in  the  possession  of  his 
company,  belonging  to  the  Territory. 

Sec.  21.  The  captain  or  commanding  officer  of  each  company  capuin  to  make 
shall,  annually,  six  weeks  before  the  annual  meeting  of  the  Legis-  to^«SJiitaSt-ie0*- 
lative  Assembly,  make  a  full  and  complete  return  to  the  adjutant- 
general  of  the  names  of  all  officers,  non-commissioned  officers, 
musicians  and  privates,  belonging    to   his  company;  also,  the 
Jates  of  the  commissions  and  places  of  residence  of  the  officers. 

Sec.  22.  The  adjutant-general  and  inspector-general  shall  each  Ratnrnt  prewrT- 
receive  and  preserve  all  returns  directed  by  law  to  bo  sent  to  them, 
and  shall  enter  and  keep,  in  a  book  to  be  kept  for  this  purpose, 
a  complete  abstract  of  such  returns,  showing  the  number  of  com- 
panies, the  number  of  men  comprised  in  each,  and  the  names  of 
the  commissioned  officers,  with  their  places  of  residence ;  also, 
the  amount  of  arms  belonging  to  the  Territory,  and  the  amount 
in  the  hands  of  each  company. 

Sec.  23.  The  adjutant-general  and  inspector-general  shall  be  ^p*|*tjj"i*£f  **" 
allowed  and  paid,  annually,  such  sums  as  the  Legislative  As-  iSSi*i^7** 
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sembly  may  from  time  to  time  direct,  for  books,  stationery  and 
services  in  the  discharge  <Sf  their  lawful  duties. 

Sec.  24.  The  adjutant  and  inspector-general  and  gOTernor's 
aids,  shall  hold  their  offices  for  one  year,  but  may  be  removed  by 
the  governor  at  his  discretion. 

Sec.  25.  All  previous  acts,  organizing  the  militia  of  this  Tor-  ' 
ritory,  are  hereby  repealed. 

Sec.  26.  This  act  to  take  effect  and  be  in  force  from  and  after 
its  passage. 

A.  LxiRZALERE, 
Speaker  of  House  of  Representatives. 
C.  W.  BABCOCK, 
President  of  the  Council. 
Approved  February  11,  1859. 
S.  MEDARY, 

Governor, 


CHAPTER  XCVI. 
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AN  ACT  Relating  to  Minors. 

Be  it  enacted  by  the  Governor  and  Legislative  •>9ssemhly  of 

the  Territory  of  Kansas  : 

Section  1.  The  period  of  minority  extends,  in  males,  to  the 
age  of.  twenty-one  years,  and,  in  females,  to  that  of  eighteen 
years. 

Sec.  2.  A  minor  is  bound,  not  only  by  contracts  for  necessa- 
ries, but,  also,  by  his  other  contracts,  unless  he  disaffirms  them 
within  a  reasonable  time  after  he  attains  his  majority,  and  restores 
to  the  other  party  all  money  or  property  received  by  him,  by  virtue 
of  the  contract,  and  remaining  within  his  control  at  any  time  after 
his  attaining  his  majority. 

Sec.  8.  No  contract  can  be  thus  disaffirmed  in  cases  where,  on 
account  of  the  minor's  own  misrepresentations  aa  to  his  majority 
or  from  his  having  engaged  in  business  as  an  adult,  the  other 
party  had  good  reasons  to  believe  the  minor  capable  of  contract- 


Right  to  r«o«iTo 
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Sec.  4.  When  a  contract  for  the  personal  service  of  a  minor 
has  been  made  with  him  alone,  and  those  services  are  afterwards 
performed,  payment  made  therefor  to  such  minor,  in  accordance 
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with  the  terms  of  the  contract,  is  a  full  satisfaction  for  those 
services,  and  the  parent  or  guardian  cannot  recover  therefor. 

Sbc.  5.  This  act  shall  take  effect  and  be  in  force  from  and 
after  the  first  day  of  June  next. 

A.  LARZALERE, 
Speaker  of  House  of  Representatives, 
C.  W.  BABCOCK, 
President  of  the  Council, 
Approved  February  8, 1859. 
S.  MEDARY, 

Governor. 


fer»- 
dUtrlet 


CHAPTER  XCVn. 

AN  ACT  to  Provide  for  the  Forecloaure  of  Mortgages. 

Be  it  enacted  by  the  Governor  and  Legislative  Assembly  of 
the  Territory  of  Kansas: 

Section  1.  That  mortgages  upon  real  estate,  given  to  secure  JJJSRf^ 
the  payment  of  Aioney,  shall  be  foreclosed  by  petition  in  the  dis-  •**'*• 
trict  court  of  the  county  in  which  the  real  estate  is  situated,  or  of 
the  county  to  which  the  county,  in  which  the  real  estate  is  situated, 
IS  attached  for  judicial  purposes. 

Sbc.  2.  All  deeds  of  trust,  given  to  secure  the  payment  of  SUJid'JSw 
money,  shall  be  deemed  mortgages  within  the  meaning  of  this  *■•*■• 
act,  and  shall  be  foreclosed  in  the  same  manner  as  mortgages  on 
real  estate  arc  foreclosed. 

Sbc.  S.  All  proceedings,  to  foreclose  mortgages,  shall  be  con-  Hnttbe 
ducted  in  conformity  to  the  provisions  of  an  act  entitled  "An  «»▼"<«><»•. 
Act  to  establish  a  Code  of  Civil  Procedure,"  passed  at  the  present 
session  of  the  Legislative  Assembly.   !No  court  shall  tax  over  two 
dollars  as  attorney  fees,  in   any  case,  for  foreclosure  of  any  Attoravi  f«M. 
mortgage  or  trust  deeds,  or  for  collection  of  the  same. 

Sbc.  4.  This  act  shall  take  effect  and  be  in  force  from  and  after 
the  first  day  of  June  next. 

A.  LARZALERE, 
Speaker  of  House  of  JReprescntatives. 
C.  W.  BABCOCK, 
President  of  the  Council. 
Approved  Febrnary  11,  1859. 
S.  MEDARY, 

Governor. 
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AN  ACT  Changing  the  name  of  the  Town  and  Township  of  Brownsrille  to 
that  of  Auburn. 

Be  it  enacted  by  the  Governor  and  Legislative  •Assembly  of 
the  Territory  of  Kansas: 

Section  1.  That  the  name  of  the  town  of  Brownsville,  in  the 
county  of  Shawnee  and  Territory  of  Kansas,  be  and  the  same  is 
hereby  changed  to  and  shall  hereafter  be  known  by  the  name  of 
Auburn. 

Seo.  2.  That  the  name  of  the  municipal  township  of  Browns- 
ville, county  of  Shawnee  and  Territory  of  Kansas,  be  and  the 
same  is  hereby  changed  to  and  shall  hereafter  be  known  by  the 
name  of  Auburn. 

Sec.  3.  This  act  to  take  eSfect  and  be  in  force  from  and  after 
its  passage. 

A.  LARZALERB, 
Speaker  of  the  House  of  Representatives  * 
C.  W.  BABCOCK, 
President  of  the  Council. 
Approved  February  7,  1869. 
S.  MEDARY, 

Governor. 


CHAPTER  XCIX. 


AN  ACT  to  change  Uic  name  of  Calhoun  County. 

Be  it  enacted  by  the  Governor  and  Legislative  •/Assembly  of 
the  Territory  of  Kansas  : 
Section  1.  That  the  name  of  Calhoun  county,  be  and  the  same 


.  (Utlhovn  eovntj 
Qha&ged  to  Jaok- 

toQ  6»aBt7.        jg  hereby  changed  to  Jackson  county. 

Sec.  2.  This  act  to  take  effect  from  and  after  its  passage. 

A.  LARZALERE, 
Speaker  of  House  of  Rep7*esentatives. 
C.  W.  BABCOCK, 
President  of  the  Council, 
Approved  February  11,  1859. 
S.  MEDARY, 

Governor. 


Digitized  by 


Google 


Ch.    100.]  NAME  CnANQED.  573 

CHAPTER  C. 

AN  ACT  to  change  the  name  of  Weller  County,  and  to  provide  for  the  or- 
ganization thereof. 

Be  it  enacted  by  the  Governor  and  Legislative  Assembly  of 
the  Territory  of  Kansas  : 

Section  1.  That  the  name   of  Weller  county  be  and  hereby  is  changed  »««•, 
changed  to  Osage. 

Sec.  2.  That  Abraham  Leonard,  A.  H.  Shurtleff  and  T.  R.  JSi£*}J\*^*2r*  ** 
Merritt  be  appointed  commissioners  to  divide  said  county  into  ^^''•^^•• 
townships,  not  to  exceed  three  in  number,  each  of  which  shall  be 
an  election  precinct,  and  it  shall  be  their  duty  to  select,  for  each  seieetj«4getof 
precinct,  three  judges  of  election  and  a  place  for  holding   a  *'*  "*"' 
special  election  as  hereinafter  provided,  and  to  make  all  needful 
arrangements  for  holding  said  election. 

Seo.  3.  That  a  special  election  shall  be  held  for  county  officers  spMiai  eiMtiM. 
on  the  fourth  Monday  of  March,  1859,  which  shall  be  governed* 
by  the  rules  and  regulations  of  the  general  election  law,  and  the 
persons  thus  elected,  shall  respectively  hold  their  offices  until  the 
next  general  election  for  county  officers,  and  until  their  successors 
shall  be  duly  qualified.     At  the  same  time  and  place  a  poll  shall  Election fOTe«w. 
be  opened  for  the  election  of  a  county  seat,  by  ballot ;  and  the  '^  **'*" 
place  having  a  majority  of  all  the  votes  cast  shall  be  the  perma- 
nent seat  of  justice  of  the  county. 

Sec.  4.  At  the  close  of  the  election,  a  return  of  all  the  votes  c»nTM«of  totei, 
t^ast  shall  be  made  by  the  judges  to  the  chairman  of  the  commis-  ^«- 
sionei's  above  named ;  and  it  shall  be  the  duty  of  said  commis- 
sioners to  issue  certificates  to  the  persons  elected,  and  to  file  one 
copy  of  the  returns  in  the  office  of  the  clerk  of  the  county,  and 
to  transmit  another  to  the  secretary  of  the  Territory. 

Seo.  5.  It  shall  be  the  duty  of  the  county  clerk,  chosen  at  such  igtj  of  ocwiy 
election,  to  procure  from  the  office  of  the  clerk  of  Shawnee  county, 
a  transcript  of  all  deeds,  mortgages  and  liens  of  every  descrip- 
tion upon  real  and  personal  property  lying  in  Osage  county, 
together  with  all  the  cases  pending  in  the  courts  of  Shawnee 
county,  and  put  the  same  upon  record  in  his  office,  and,  in  addi- 
tion to  the  usual  legal  fees  for  such  record,  he  shall  be  entitled 
to  receive  fifteen  dollars  for  traveling  expenses  out  of  the  treasury  ooap^mattom. 
of  the  county,  and  all  said  cases,,  now  pending  as  aforesaid  in 
the  courts  of  Shawnee  county,  shall  be  finally  prosecuted  to  judg- 
ment in  the  courts  of  the  county  of  Osage.  ^ 
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Sec.  6.  All  provisions  of  law  conflicting    with  this  act  are 
hereby  repealed. 

Sec.  7.  This  act  to  take   effect  and  be  in  force  from  and 
after  its  passage. 

A.  LARZALERE, 
Speaker  of  House  of  Representatives. 
C.  W.  BABCOCK, 
President  of  the  Council. 
Approved  February  11,  1859. 
S.  MEDARY, 

Governor. 


CHAPTER  CI. 

AN  ACT  reepecting  Notaries  Public. 

Be  it  enacted  by  the  Governor  and  Legislative  Assembly  €}f 
the  Territory  of  Kansas : 

ooreraorto  *p-  SECTION  1.  The  govcmor  shall  appoint  and  commission  in  each 
county,  as  occasion  may  require,  one  or  more  notaries  public, 
who  shall  hold  their  offices  for  four  years. 

Jiui.'*'"'**'*  Sec.  2.  They  may  receive  the  proof  or  acknowledgment  of  all 
instruments  of  writing  relating  to  commerce  and  navigation,  re- 
ceive and  authenticate  acknowledgments  of  powers  of  attorney, 
make  declarations  and  protests,  and  certify  the  truth  thereof 
under  their  official  seals,  concerning  all  matters  by  them  done  by 
virtue  of  their  offices,  and  shall  have  all  the  powers  and  perform 
all  the  duties  of  register  of  boatmen. 

Tj^ktep*  weord,  gg^^  3  Every  notary  shall  keep  a  fair  record  of  his  official 
acts,  and,  if  required,  shall  give  a  certified  copy  of  any  record 
in  his  office,  upon  the  payment  of  the  fees  therefor. 

i!iSliLS!Si      Sec.  4.  If  any  notary  die,  resign,  be  disqualified  or  remove 

lurnMto%«^^  from  the  county,  his  record  and  official  and  public  papers  of  his 
office  shall,  within  thirty  days,  be  delivered  to  the  register  of 
deeds  of  the  county,  to  be  delivered  to  his  successor  when  qualified. 

JifuMi*  *"*"  S^^-  ^'  Every  notary  shall  provide  a  notarial  seal,  containing 
his  name,  and  place  of  residence,  and  he  shall  authenticate  all 
his  official  acts,  attestations  and  instruments  therewith. 

2th*andli"  Sec  6.  Every  notary  public,  before  entering  on  the  duties  of 

^''^'  his  office,  shall  take  the  oath  of  office  prescribed  by  law,  whioh 
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shall  be  indorsed  on  his' commission,  and  shall  give  bond  to  the 
Territory  of  Kansas  in  the  sum  of  five  hundred  dollars,  with  good 
securities,  conditioned  for  the  faithful  performance  of  the  duties  conditio*  uwof 
of  his  ofiSce. 

Sec.  7.  Such  bond,  commission  and  oath  shall  be  recorded  in  S^JiotJ^dl***" 
the  register's  office  of  the  county,  and  the  bond  shall  be  filed  in  ^^^ 
the  office  of  the  secretary  of  the  Territory,  and  may  be  sued  on 
by  any  party  injured. 

Sec.  8.  No  suit  shall  be  instituted  against  any  such  notary  or  wmiutua  of  «•- 
hjs  securities  more  than  three  years  after  such  cause  of  action  *^*«*- 
[accrues.] 

Sbc.  9.  Notaries  public  shall  have  authority  to  administer  all  Pow««o£aotor/. 
oaths  provided  for  by  law,  and  to  take  the  acknowledgment  of 
deeds  and  other  instruments  of  writing,  conveying  or  affecting 
lands  or  other  property  in  any  part  of  this  Territory. 

Sec.  10.  All  acknowledgments  heretofore  taken  by  notaries  ^22fSJJl£J»r» 
public  of  deeds  or  other  instruments,  conveying  or  affecting  lands  *»keii  to  u  T»ud. 
out  of  the  county  in  which  such  notary  resided,  are  hereby  con- 
firmed and  made  valid,  if  otherwise  correct. 

Sec.  11.  This  act  to  take  effect  and  be  in  force  from  and  after 
the  first  day  of  June  next. 

A.  LARZALERE, 
Speaker  of  House  of  Representatives, 
0.  W.  BABCOCK, 
President  of  the  Council. 
Approved  February  3,  1859. 
S.  MEDARY, 

Governor. 


CHAPTER  cn.  ., 

AN  ACT  Regulating  Oaths  and  prescribing  the  Form  of  Oaths  of  Office. 

Be  it  enacted  hy  the  Governor  and  Legislative  Jissemhly  of 

the  Territory  of  Kansas : 

Sbctton  1.  That  every  judge,  justice  of  the  peace,  clerk  of  a  5\^?;*^SXi^ 
court  of  record,  clerk  of  the  board  of  supervisors  or  notary  pub-  *•'•****• 
lie,  within  this  Territory,  shall  be  authorized  to  administer  oaths. 

Sec.  2.  All  oaths  in  this  Territory,  shall  be  administered  by  Howftd«ini«. 
laying  the  hand  on  the  Holy  Bible,  or  they  may  swear  with  up- 
lifted hand  or  affirm.  r-^         j 
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r«rm  of  oath  and      Sec.  3.  All  oaths  shall  commence  and  conclude  as  follows: 

afirmation. 

"You  do  solemnly  swear,  &c.,  so  help  you  God."     Affirmation 
shall  commence  and  conclude  as  follows  :     *'You  do  solemnly, 
sincerely  and  truly  declare  and  affirm,  &c.,  and  this   you   do 
under  the  pains  and  penalties  of  perjury." 
ofpniuTT.  gBQ^  4^  ^11  oaths  and  affirmations  alike  subject  the  party  who 

shall  falsify  them  to  the  pains  and  penalties  of  perjury. 
Oath  to  be  token  Sec.  5.  All  officcrs,  olcctcd  or  appointed  under  any  existing  or 
subsequently  enacted  laws  of  this  Temtory,  shall  take  and  sab- 
scribe  the  following  oath  or  affirmation:  ''I  do  solemnly  swear, 
(or  affirm,  as  the  case  may  be)  that  I  will  support  the  constitution 
of  the  United  States,  and  that  I  will  support  and  sustain,  the 
provisions  of  an  act  entitled  '*An  Act  to  organize  the  Territories 
of  Nebraska  and  Kansas,"  and  faithfully  and  impartially,  and  to 
the  best  of  my  ability  demean  myself  in  the  discharge  of  my 

duties  in  the  office  of ." 

Sec.  6.  This  act  to  take  effect  from  and  after  the  first  day  of 
June  next. 

A.  LARZALERE, 
Speaker  qf  House  of  Representatives^ 
C.  W.  BABCOCK, 
President  of  the  Council, 
Approved  February  7,  1859. 
S.  MEDARY, 

Governor, 


pardoned. 


CHAPTER  cm. 

[AN  ACT  Pardoning  John  Sullivan.] 

Be  it  enacted  by  the  Governor  and  Legislative  Assembly  of 
the  Territory  qf  Kansas  : 
joha  soiiiTw  Section  1.  That  John  Sullivan  be  and  is  hereby  granted  a  full 

and  free  pardon  for  the  offense  upon  which  he  is  now  held,  and 
ihat  he  be  immediately  released  from  custody. 

Sec.  2.  This  act  to  take  .effect  and  be  in  force  from  and  after 
its  passage. 

A.  LARZALERE, 
Speaker  oj  House  of  Representatives. 
^   C.W.  BABCOCK, 
President  of  the  Council, 
Approved  February  11,  1859. 
S.  MEDARY, 

Governor.  digitized  by  GoOglc 
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CHAPTER  CIV. 

AN  ACT  to  Establiah  Peace  in  Kansas. 

Be  it  enacted  by  the  Governor  and  Legislative  Assembly  of 
the  Territory  of  Kansas  : 

Section  1.  That  no  criminal  offense  heretofore  committed  in  ^^^^^^^^If 
the  counties  of  Lykins,  Linn,  Bourbon,  McGee,  Allen  and  An-  Jr^im'Ir'iX^ 
derson,  growing  out  of  any  political  differences  of  opinion,  or  thS«ooSSili.* 
arising,  in  any  way,  from  such  political  differences  of  opinion, 
shall  be  subject  to  any  prosecution,  on  any  complaint  or  indict- 
ment, in  any  court  whatsoever  in  this  Territory. 

Sec.  2.  That  all  criminal  actions  now  commenced,  growing  STlT^fiSAimd?* 
out  of  political  differences  of  opinion,  shall  be  dismissed. 

Sec.  3.  This  act  to  take  effect  and  be  in  force  from  and  after 
its  passage. 

A.  LARZALEBE,  " 
Speaker  of  the  House  of  Representatives* 
C.  W.  BABCOCK, 
President  of  the  Council, 
Approved  February  11, 1859. 
S.  MEDARY, 

Governor, 


CHAPTER  CV. 

AN  ACT  to  Establish  a  Penitentiary. 

Be  it  enacted  by  the  Governor  and  Legislative  Assembly  of 

the  Territory  of  Kansas  : 

Section  1.  That  John  Ritchey,  of  Shawnee  county,  S.  B.  ^^^^{j 
Prentiss,  of  Douglas  county,  and  Fielding  Johnson,  of  Wyandott  **"*"  *•** 
county,  be  and  are  hereby  appointed  commissioners  to  erect  and 
maintain  a  penitentiary  for  the  Territory  of  Kansas. 

Sbo.  2.  That  said  commissioners  shall  meet  in  the  seat  of  TogiTt 
government  of  this  Territory,  on  the  second  Monday  in  February 
next,  and  take  the  oath  of  office,  and  each*give  bond  and  security, 
to  the  satisfaction  of  the  governor  of  the  Territory,  for  the  faith- 
ful performance  of  their  respective  duties,  which  bonds  shall  be 
in  the  penalty  of  five  thousand  dollars  each,  with  at  least  two 
good  securities. 
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Goreraorto  fill  Sbc.  3.  That  any  vacancy,  by  either  of  said  commissioners 
refusing  to  qualify  or  give  bond  as  herein  required  or  otherwise, 
shall  be  filled  by  the  governor  until  the  next  meeting  of  the  Legis- 
lature. 

2S?u?y*JiT*«-       Sec.  4.  That  the  bonds  so  executed  by  the  aforesaid  commia- 

'^**'^'  sioners  shall  be  filed  in  the  office  of  the  secretary  of  the  Territory. 

Slmm'  **""^*'  Sec.  6.  That  said  commissioners  shall  proceed  immediately  to 
select  a  tract  of  land  of  not  less  than  forty  acres  and  not  exceed- 
ing one  hundred  and  sixty  acres,  on  which  shall  be  good  building 
Btone,  and  shall  purchase  such  tract,  if  the  title  is  clear  and 
unincumbered  and  the  same  can  be  had  at  a  fair  price. 

4w"(£**on*pS.*^  Sec.  6.  That  said  commissioners  shall  then  decide  on  a  plan, 
for  a  prison  adequat*e  to  the  wants  of  Kansas  for  the  next  twenty 
years,  and  shall  lay  out  the  ground  plan  thereof ;  and  said  grounds, 
80  laid  out,  the  said  commissioners  shall  proceed  immediately  to 

shtu^teoioM  inclose,  witU  a  strong  wooden  picket,  so  as  to  render  the  same  as 
safe  as  possible  for  the  safe  keeping  of  prisoners,  and  to  erect 
therein  temporary  buildings  for  the  accommodation  of  officers, 
guards  and  prisoners. 

ISSiS.!****^*  Sec.  7.  That,  as  soon  as  said  wooden  inclosure  is  completed, 
said  commissioners  shall  give  notice  that  the  prison  is  ready  to 
receive  prisoners,  and  they  shall  appoint  keepers,  wardens,  guards, 
and  all  necessary  officers  and  servants,  and  shall  establish  all 
necessary  rules  and  regulations,  and,  at  their  pleasure,  remove 
said  persons  so  appointed  and  appoint  others  in  their  places,  and 
alter  and  amend  said  ruleif  as  they  may  think  best ;  dnd  said 
commissioners  shall  report  annually  to  the  Legislature. 

Sec.  8.  That,  if  the  United  States  shall  make  any  appropria- 
tions for  a  prison  in  this  Territory,  then  the  governor  of  the  Ter- 
ritory for  the  time  being  shall  be  an  additional  commissioner,  bat 
shall  not  be  required  to  file  any  bond. 

Bapiormmt  t  Sec.  9.  That  the  prisoners  shall  be,  as  far  as  possible,  engaged 
in  cutting  stone  for  market,  and,  at  all  other  times,  in  erecting 
the  permanent  walls  and  houses  therein,  on. the  plan  adopted  by 
the  commissioners. 

compmMtioBof       Sbo.  10.  That  Said  commissioners  shall  receive  three  dollars 

oonaUBioatrs. 

per  day,  as  compensation  for  their  services,  for  the  time  actually 
employed,  and  no  person  in  their  employ  shall  receive  a  higher 
compensation, 
iipproprutioii.  Sec.  11.  That  the  sum  of  twenty  thousand  dollars  of  any 
money  in  the  Territorial  treasury  is  applied  to  carry  out  the  pro- 
visions of  this  act. 
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Sec.  12,  That  said  commissioners  shall  keop  a  record  o£  all  comm!88iott«ri  t» 

^  keep  reoords  and 

their  proceedings,  and  an  account  of  all  receipts  and  expenditures,  »««<'«»*•• 
and  shall  require  a  minute  account  of  all  oflScers  in  their  employ, 
and,  for  any  malfeasance  in  ofSce,  any  one  of  said  commissioners  xaj  ^  renorod. 
may  be  removed,  by  the  governor,  from  office. 

Sec.  13.  That  said  commissioners  shall  elect  one  of  their  own  Pwtidem  and  ••- 
body  president  and  another  secretary ;  and  if,  in  carrying  out 
the  provisions  of  this  bill,  the  money  hereby  appropriated  is  not 
in  the  treasury,  the  secretary  of  said  commissioners  may  draw  soeretarytodraw 
from  the  Territorial  treasury  for  the  unexpended  balance,  and 
the  said  treasurer  shall  accept  said  drafts,  and  said  drafts  shall  J'/^'JJSi.Vb; 
be  receivable  for  State  or  Territorial  tax  in  any  county  in  this  l^n.^  '*' 
Territory. 

Sec.  14.  That  one  of  said  commissioners  shall  be  elected  an-  f^^^l,^}^t' 
nually  by  the  Legislature  for  three  years,  and,  of  those  appointed  •"• 
in  thiis  bill,  one  shall  be  selected  by  the  governor  by  lot,  who  shall 
serve  one  year,  and  a  second  t^yo  years,  and  the  third  shall  serve 
three  years,  so  that  hereafter  one  shall  be  selected  each  year  to 
serve  three  years. 

Sec.  15.  That  said  penitentiary  may  be  adopted  as  a  county  vayiMUMd  ana 
jail  of  any  county  in  this  Territory,  and  that  said  county  shall 
pay  the  keepers  three  dollars  per  week  for  the  boarding  of  pris- 
oners so  committed. 

A.  LARZALERE,    . 
Sjyeaker  of  House  of  Representatives. 
C.  W.  BABCOCK, 
President  of  the  Council. 
Approved  February  10,  1859. 
S.  MEDARY, 

Governor. 


CHAPTER  CVI. 

AN  ACT  concerning  Writs  of  Quo  Warranto. 

Be  it  enacted  hy  the  Governor  and  Legislative  Assembly  of 

the  Territory  of  Kansas : 

Section  1.  In  case  any  person  shall  usurp,  intrude  into  or  ^«n  writ  imed 
unlawfully  hold  or  execute  any  office  or  franchise,  the  Territorial 
or  county  attorney  of  the  proper  county,  with  the  leave  of  any 
district  court,  shall  exhibit  to  such  court  an  information  ia^tbCL^i^  "*  ' 
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nature  of  a  quo  warranto^  at  the  relation  of  any  person  desiring 
.to  prosecute  the  same. 

Bowaet«<iupoa.  ggfi.  o.  The  roktor  shall  be  named  as  such  in  the  information 
against  such  person  as  usurping,  intruding  into,  or  unlawfully 
holding  or  executing  any  such  office  or  franchise,  and  shall  pro- 
ceed thereon  in  such  manner  as  is  usual  in  cases  of  information 
in  the  nature  of  a  quo  loarranto, 

Trw.  Sec.  3.  If  it  shall  appear  to  such  court  that  the  several  rights 

of  divers  persons  to  the  same  office  or  franchise  may  properly  be 
determined  on  one  information,  the  said  courts  may  give  leave  to 
exhibit  one  information  against  several  persons  to  try  their  res- 
pective rights  to  such  office  or  franchise. 

Fi«A4iBgi.  gEo.  4.    Such  person,   against  whom  an  information  in  the 

nature  of  a  quo  toarranio  shall  be  prosecuted,  shall  appear  and 
plead  at  the  same  term  in  which  the  said  information  shall  be 
filed,  unless  the  court  shall  give  further  time ;  and  such  person, 
prosecuting  such  information,  shall  proceed  thereupon  with  the 
most  convenient  speed. 

rtttAitj.  Sec.  5.  In  case  any  person,  against  whom  any  such  informa- 

tion, in  the  nature  of  a  quo  warranto^  shall  be  prosecuted,  shall 
be  adjudged  guilty  of  any  usurpation  or  intrusion  into  or  unlaw- 
fully holding  and  executing  any  office  or  franchise,  it  may  be 
lawful  for  the  court  as  well  to  give  judgment  of  ouster  against 
such  person  from  any  of  the  said  offices  or  franchises,  as  to  fine 
such  person  for  his  usurpation,  intruding  into  or  unlawfully  hold- 
ing and  executing  any  such  office  or  franchise,  and  to  give  judg- 
ment that  the  relator,  in  such  information  named,  shall  recover 

coit«.  his  costs  of  such  prosecution  ;  and,  if  judgment  shall  be  given 

for  the  defendant  in  such  information,  he  shall  recover  his  costs 
against  such  relator. 

Time  oi  pleading.  Sec.  6.  The  court  iu  which  any  information  shall  be  exhibited 
shall  allow  to  the  relator  and  the  defendant  such  convenient  time 
to  plead,  reply,  rejoin  or  demur,  as  shall  seem  just  and  reason- 
able. 

Seo.  7.  This  act  to  take  effect  and  be  in  force  from  and  after 
the  first  day  of  June  next. 

A.  LARZALERE, 

Speaker  of  House  of  Representatives, 

C.  W.  BABCOCK, 

President  of  the  Council. 

Approved  February  10,  1859. 

S.  MEDARY, 

Governor.  og^zed  by  GoOglc 
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CHAPTER  CVn. 

AN  ACT  to  recover  Public  Records. 

Be  it  enacted  by  the  Governor  (pxd  Legislative  Jlssembly  of 
the  Territory  of  Kansas: 
Section  1,  I£  any  civil  officer,  having  any  record,  books  or  p»biio  mmms 

.    .  1  1 .         rt-  ,     „  dellT*r»bl«  to 

papers  appertaining  to  any  public  omce  or  any  court,  shall  resjgn  "••••■or. 
or  his  office  be  vacated,  he  shall  deliver  to  his  successors  all  such 
records  and  papers. 

Sec.  2.  When  such  officer  shall  die,  his  executor  or  adminis-  '»••••  of  4«ath. 
trotor  shall  deliver  such  records,  books  and  papers  to  his  suc- 
cessor. 

Sec.  3.  If  any  such  officer,  or  the  executor  or  administrator  of  JJS^**5r  for  with- 
such  officer,  shall  fail  to  deliver  such  records,  books  or  papers, 
he  or  they  shall  forfeit  not  more  than  one  thousand  nor  less  than 
one  hundred  dollars,  to  be  recovered  by  civil  action  or  indictment, 
to  the  use  of  the  county. 

Seo.  4.   Such  officer,  or  the  executor  or  administrator  of  such  ^iS***'^^''* 
officer,  shall  pay  to  any  person  injured  by  the  detention  of  such 
records,  books  or  papers,  all  damages  which  may  accrue  to  him, 
to  be  recovered  by  action  on  the  c^se. 

Sec.  5.  If  any  person,  whose  office  has  become  vacated,  or  his  Jj^^jy^*'  ^^^ 
executors  or  administrators  shall  fail  to  deliver  any  record,  book 
or  paper,  to  the  person  entitled  to  the  same,  any  judge  of  the 
supreme  or  district  court,  upon  the  affidavit  of  any  credible  per- 
son setting  forth  the  facts,  may  issue  his  warrant,  directed  to  the  how  wT.d. 
sherifif  or  coroner,  commanding  him  to  seize  all  the  records,  books 
and  papers  appertaining  to  such  officer,  and  deliver  them  to  the 
proper  officer  named  in  such  warrant. 

Sec.  6.  The  officer,  executing  such  warrant,  may  break  open  saweh. 
any  doors,  trunks  or  places  in  which  any  records,  books  or  papers 
named  in  such  warrant  may  be,  or  in  which  he  may  suspect  them 
to  be,  and  may  arrest  any  person,  who  shall  resist  the  execution 
of  such  warrant,  and  carry  him  before  some  judge  or  justice  of 
the  peace,  to  be  dealt  with  for  obstructing  the  execution  of  pro- 
cess. 

Sec.  7.  Any  officer,  to  whom  any  such  warrant  maybe  directed  S?"J"Jfflc«.*'*" 
and  delivered,  who  shall  fail  to  execute  or  return  the  same,  or  to 
perform  any  duty  required  of  him  in  relation  thereto,  shall  forfeit 
not  more  than  one  thousand  nor  less  than  one  hundred  dollars,  to 
be  recovered  by  indictment  or  action  on  the  case,  to  the  use  of 
the  county. 
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nution  of  wiu       Sec.  8.   Any  person,  aggrieved  by  any  such  warrant,  may 
apply  to  any  judge  of  the  supreme  or  district  court,  who,  upon 
aflBdayit  of  the  applicant  that  injustice  has  been  or  is  about  to  be 
done  by  such  warrant,  ^shall  issue  a  citation  to  all  persons  inter- 
ested, commanding  them  to  appear  before  him,  at  a  place  and 
time  named  in  the  citation,  which  shall  be  served  by  the  sheriff  or 
coroner. 
E«tfore^^i.y»t-        gEc.  9.  Thc  judge  may  enforce  obedience  to  such  citation  by 
attachment,  and  shall  proceed,  in' a  summary  manner,  and  deter- 
mine aqpording  to  right  and  justice,  and  may  issue  his  warrant 
for  the  restoration  of  any  book,  record  or  paper,  found  to  have 
been  improperly  seized. 
dSiw  JCSrt  U*      Sbc.  10.  If  any  private  person  shall  have  or  obtain  possessioa 
ofli«r.  ^£  g^j^y  books,  records  or  papers  appertaining  to  any  public  office, 

he  shall  deliver  them  to  the  officer  entitled  to  the  same. 
"Sttrt  '*'••••*•*      Sec.  11.  If  any  person  fail  to  do  as  required  in  the  preceding 
section,  he  shall  be  proceeded  against,  in  all  respects,  as  is  pro- 
vided for  in  cases  of  officers  by  this  act. 

Sec.  12.  This  act  to  take  effect  and  be  in  force  from  and  after 
the  first  day  of  June  next. 

A.  LARZALEKE, 
Spcaker'of  House  of  Sepresentatives. 
C.  W.  BABCOCK, 
President  of  the  Council. 
Approved  February  10,  1859. 
S.  MEDARY, 

Governor. 


CHAPTER  OVni. 

AN  ACT  Authorizing  the  Governor  of  Kansas  Territory  to  offer  Rewards 
in  certain  cases. 

Be  it  enacted  hy  the  Governor  and  Legislative  Jlssemhly  of 

the  Territory  of  Kansas  : 

Reward  of  Art         SECTION  1.  That  tho  govcmor  of  Kansas  Territory  be  and  is 

for  whom.  hereby  authorized  to  ofier  a  reward  of  five  hundred  dollars  for  the 

arrest  of  Charles  A.  Hamilton,  and  one  hundred  dollars  each  for 

the  arrest  of  either  of  the  other  persons  engaged  in  the  murder, 

committed  on  the  19th  day  of  May,  A.  D.  1858,  in  the  county 
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of  Linn,  and  that  he  make  requisitions  on  any  of  the  States  or 
Territories  where  they  may  be  found. 

Sec.  2.  That,  upon  the  delivering  up,  by  any  person,  of  Charles  S^aviotiii''^* 
A.  Hamilton  or  either  of  his  associates,  as  provided  for  in  the 
foregoing  section  of  this  act,  and  after  he  or  they  shall  have  been 
duly  convicted  of  such  offense,  it  shall  be  the  duty  of  the  governor 
to  certify  the  fact  to  the  comptroller  of  the  treasury,  and  upon 
such  certificate  it  shall  be  the  duty  of  said  comptroller  to  draw 
his  warrant  on  the  Territorial  treasurer  for  such  amount  as  may 
be  specified  in  said  certificate,  and  said  treasurer  shall  pay  the 
same  out  of  any  money  in  the  treasury,  not  otherwise  appropriated. 
Sbc.  3.  This  act  to  take  effect  and  be  in  force  from  and  after 
its  passage. 

A.  LARZALERE, 
Speaker  of  House  of  Representatives. 
C.  W.  BABCOCK, 
President  of  the  CounciL 
Approved  February.  7, 1859. 
S.  MEDARY,  Governor. 


CHAPTER  CIX. 

AN  ACT  to  establish  a  Territorial  Road  from  the  State  line  of  Missouri, 
commencing  on  the  boundary  line  between  Lykins  and  Johnson  Counties, 
then  west  via  Spring  Hill  to  Minneola. 

Be  it  enacted  by  the  Governor  and  Legislative  ^^ssembly  of 
the  Territory  of  Kansas : 

Section  1.  That  A.  B.  Simmons,  Wm.  A.  Jenkinson  and  J^if^SJi^ 
Perry  Fuller  be  and  are  hereby  appointed  commissioners  to  view,  awil.^^******" 
mark  out  and  locate  a  Territorial  road  from  the  State  line  of 
Missouri,  commencing  on  the  boundary  line  between  Lykins  and 
Johnson  counties,  then  running  west  via  Spring  Hill  to  Min- 
neola. 

Sec.  2.  The  above  named  persons  shall  act  as  a  board  of  com-  S ""wjIJS^  ** 
missioners,  and  be  governed,  in  all  cases,  by  the  provisions  of  the  Sm.****'*^  **** 
first  general  road  bill,  parsed  at  this  session  of  the  Legislature. 

A.  LARZALERE, 
Speake  r  of  House  of  Representatives. 
0.  W.  BABCOCK, 
President  of  the  CounciL 
Approved  February  11,  1859. 
S.  MEDARY,  Governor. 

Digitized  by  VjOOQ IC  ■ 


584      '  ROADS.      ^  [Cfl.  110-111. 

CHAPTER   ex. 

AN  ACT  to  make  certain  Military  Roada  Territorial  Roada. 

Be  it  enacted  by  the  Governor  and' Legislative  Assembly  of 
the  Territory  of  Kansas  : 
AiimiiitMyrMMit      Section  1.  That  all  roads  now  used  as  military  roads  in  the 
'*»^-  Territory,  be  and  the  same  are  hereby  made  Territorial  roads, 

and  are  established  on  the  best  and  most  traveled  track  at  the 
passage  of  this  act. 

S£C.  2.  That  this  act  shall  be  in  force  from  and  after  its  pas- 
sage. 

A.  LARZALERE, 
Speaker  of  House  of  Representatives. 
C.  W.  BABCOCK, 
President  of  the  Council. 
Approved  February  7,  1859. 
S.  MEDARY, 

Governor. 


CHAPTER    CXI. 

AN  ACT  to  eatablish  certain  Territorial  Roada. 

Be  it  enacted  by  the  Governor  and  Legislative  Assembly  of 
the  Territory  of  Kansas'. 

S^tebiuhiS!  Section  1.  That  eleven  Territorial  roads,  as  described  in  the 
following  sections,  shall  be  located  according  to  the  provisions  of 
this  act,  and  that  the  persons  whose  names  are  hereinafter  given 
in  connection  with  said  roads  shall  act  respectively  as  commis- 
sioners for  that  purpose. 

Sbc.  2.  The  roads  and  commissioners  shall  be  the  following, 

uwood to iiM7f  to  wit:  First,  One  from  Elwood  to  Marysville,  by  way  of  Wa- 
thena  ;  commissioners,  John  Starwalt,  Westly  BoKn  of  Elwood, 

LMyMiwMthu    Edwin  Miller  of  Albany:     Second,  One  from  Leavenworth  to 

Ftrl  Rlloy.  *' 

Fort  Riley,  by  way  of  Grasshopper  Falls  and  Manhattan ;  com- 
missioners, Lyman  Scott  of  Leavenworth,  James  Frasier  of 
Grasshopper  Falls,  Dr.  L.  B.  Palmer  of  Pottawattamie  county  : 
AUbiMa  to  8«.  Third,  One  from  Atchison  to  Superior,  by  way  of  Grasshopper 
Falls  and  Topeka ;  commissioners,  Willis  L.  Gaylord,  Robert 
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Riddle  of  Grasshopper  Falls,  MarmadukeRambo  :     Fourth,  One  ^JJIf^SJ^** 
from  Leavenworth  to  Burlington,  by  way  of  Lawrence,  Minneola 
and  the  Sac  and  Fox  Agency ;  commissioners,  J.  B.  Stockton  of 
Leavenworth  City,  Perry  Fuller,  B.  L.  Kingsbury:     Fifth,  One  J^^SJitf***** 
from  Leavenworth  to  Fort  Scott,  by  way  of  Olathe,  Spring  Hill, 
Paola,  Paris  and  Mound  City;  commissioners.  Nelson  McCracken 
of  Leavenworth,  Charles  Clark  of  Linn  county,  G.  W.  Miller  of 
Lykins  county :     Sixth,  One  from  Quindaro  to  Salina,  by  way  Saint!"** 
of  Lawrence  and  Topeka ;  commissioners,  0.  B.  Gunn,  Robert 
Morrow,  W.  A.  Phillips  :     Seventh,  One  from  Lawrence  to  Em-  JorTr*'*  ^  '"" 
poria,  by  way  of  Clinton,  Twin  Mound  and  Superior ;  commis- 
sioners, G.  W.   Deitzler,   Abraham  Leonard,   P.    B.   Plumb : 
Eighth,  One  from  Wyandott,  South-west  towards  Santa  Fe,  one  rid^tlinuV.. 
hundred  and  fifty  miles ;  commissioners,  J.  M.  Winchell,  John 
T.  Barton,  Arthur  I.  Baker :     Ninth,  One  from  Fort  Scott  to  liVky^Hhuiw. 
the  Smoky  Hill  river,  at  or  near  the  junction  with  Solomon's  Fork, 
by  way  of  Le  Roy,  Burlington,  Ottumwa  and  Emporia ;  commis- 
sioners,  J.  M.  Elliott,  J.   H.  Watson,  William  R.   GrifiSth: 
Tenth,  One  from  the  Big  Blue  river,  running  west  on  the  first  ?«t?tMdIr?* 
standard  parallel   to  the  Republican  river;    [commissioners,]  iic»n'i^w. 
Hugh  Bay  of  Atchison,  G.  W.  Culon,  Eli  Hamilton:     Eleventh,  LMrenworthi^ 
One  road  from  Leavenworth  City  to  the  line  of  Nebraska  Terri-  lyf     ""    ***" 
tory,  on  the  line  of  the  best  and  most  direct  route  leading  to  Fort 
Kearney ;  commfssioners,  Geo.  D.  Pearce  of  Marysville,  John 
P.  Nickles  of  Leavenworth,  Henry  McKee  of  Leavenworth. 

Sec.  3.  The  three  persons  named  in  connection  with  each  road,  JJr'iMh'rol??*. 
shall  act  as  a  board  of  commissioners  to  locate  the  same,  under  Jtt??.'**"*'' 
the  rules  and  regulations  hereinafter  given,  and  each  board  shall, 
in  all  respects,  be  entirely  independent  in  its  powers  of  each 
other's  board  erected  by  this  act. 

Sec.  4.  Each  board  of  commissioners  shall  meet  on  the  second  JlJJ,*iott.«**"' 
Monday  in  March  next,  or  as  soon  thereafter  as  practicable,  at 
the  place  designated  for  the  commencement  of  the  road  they  are 
to  locate,  and,  having  first  elected  one  of  their  number  chairman  McretS-VI** 
and  another  secretary,   and  been  sworn  faithfully  to  discharge  T*ke  oath.  »o- 
their  respective  duties,  shall  appoint  a  competent  engineer,  and  K*nM?J»iimSi- 
proceed  to  make  a  preliminary  survey  of  the  whole  route.    Should 
any  commissioner  be  unable  to  serve  as  such,  he  may  designate 
a  suitable  person  to  act  in  his  place,  or  to  fill  any  vacancy  caused  Jiudf  *"'* 
by  his  resignation  ;  and,  should  he  fail  to  de^^ignate  such  substi- 
tutes, the  remainder  of  the  board  may  fill  the  vacancy  with  some 
suitable  person  or  persons  from  the  same  locality. 
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X^^hTM^r**"  ^®^'"  *^'  -^^^^^  ^^^  completion  of  the  preliminary  survey,  the 
board  shall  procure  necessary  aesUtance  and  outfits,  and  proceed 
to  locate  the  road  upon  the  moat  direct  and  practicable  routes, 
not  less  than  eighty  feet  in  vidth,  carefully  planting  dui'able 
stakes  or  stones  in  the  exact  middle,  and  at  distances  apart  not 
greater  than  one  hundred  rods ;  and  said  road  shall  be  opened 
and  forever  remain  open  for  the  purjioscs  oL'  public  travel. 

mJIIJIS!***  Sec.  6.  The  whole  amount  of  expense  incurred  by  this  board, 

in  locating  their  road,  shall  not  exceed  ten  dollaa-s  per  mile,  in- 
cluding their  own  expenses,  and  per  diem  of  three  dollars  each 

SSdilJl tewm"  for  each  day  spent  in  actual  service.     Said  board  shall  cause  to 

"  "'  be  kept  an  account  of  all  expenditures  in  detail,  which  account 

shall  be  rendered  to  the  comptroller  of  the  Territory  on  the  com- 
pletion of  their  labors,  and  the  comptroller  of  the  Territory  shall 

payaant,  1,6  authorizcd  and  instructed  to  audit  the  same,  and  draw  warrants 

upon  the  treasury  therefor. 

ii?riBhfc*f T«"!*  Seo.  7.  Said  commissioners  are  authorized  to  negotiate  with 
the  owners  of  lands  and  improvements  through  which  the .  road 
may  pass,  for  the  right  of  roadway ;  and  all  agreements  shall  be 
in  writing)  and  signed  by  the  owner  of  the  land,  and  at  least  two 


vpoa  ro«ord, 


•muted  Qf  the  commissioners,  and  a  minute  made  upon  the  record  of  the 
survey,  showing  the  amount  of  damage  claimed,  if  any,  and  all 
amounts  of  any  damages  allowed,  shall  be  rendered  to  the  tribunal 
JSSISd  S^Sran-  transacting  county  business  for  the  county,  in  which  such  dam- 
ages may  be  allowed,  who  shall  be  authorized  and  required  t6 
audit  the  same,  and  di'aw  warrants  attested  by  the  proper  officer, 
upon  the  county  treasurer  therefor. 

iiSro^whSr         S®^*  ^'  That,  when  no  satisfactory  agreement  can  be  made 
d^sacresmentfl  00-  ^j^jj^  ^^^q  owner  ot*  any  lands  or  improvements  through  which  any 
road  may  be  located,  the  commissioners  shall  return  a  record  of 
the  amount  oflered  by  them  to  such  person,  to  the  tribunal  trans- 
acting county  business. 
i'SiuiiX  wiV       Sbc.  9.  Any  owner  of  land,  claiming  damages  not  allowed  by 
TtjiMjt,     ^^^  commissioners,  by  reason  of  the  opening  of  any  road,  may 
appeal  to  the  district  court  of  the  county  in  which  said  land  ia 
located,  provided  such  appeal  be  made  within  thirty  days  after 
the  location  of  said  road,  and  the  decisions  of  said  court  shall  be 
final,  and,  if  the  damages  thus  awarded  shall  exceed  the  amount 
ofiFered  by  the  commissioners,  the  costs  of  the  suit,  together  with 
all  damages  allowed,  shall  be  borno  by  the  county  ;  but,  if  they 
shall  not  exceed  the  amount  offered,  the  corfts  shall  bo  adjudged 
against  said  claimant,  and  till  paid  shall  stand  as  a  judgment 
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against  his  property,  the  same  as  though  rendered  in  any  other 
suit. 

Sec.  10.  It  shall  be  the  duty  of  each  board  to  make  a  full  naportoi  oom- 

■^  miBsioneri  m«4« 

report  of  their  proceedings  to  the  secretary  of  the  Territory,  and  *•*»>•"• 
to  the  tribunal  transacting  county  business  of  each  county  through 
which  their  road  shall  pass,  and  said  report  shall  be  accompanied 
by  a  map  or  chart  showing  the  length  of  the  road  in  miles,  and 
the  counties,  townships,  sections  and  quarter  section  lines  through 
which  it  passes. 

Sbc.  11.  It  shall  be  the  duty  of  the  several  boards  of  commis-  i)utyofcomBiit- 
sioners,  in  creating  the  various  roads  provided  for  in  this  act,  ***  '**•*- 
to  locate  the  same  upon  the  best  possible  ground,  consistent  with 
straight  and  direct  lines,  avoiding,  in  all  cases,  making  two  or 
more  angles,  where  good  ground  for  a  road  can  be  had  upon  a 
direct  course  with  but  one  angle. 

Sbo.  12.  Upon  the  receipt  of  said  report,  it  shall  be  the  duty  i>iityofew»ty 
of  the  county  board  of  any  county,  immediately,  to  cause  said 
road  to  be  opened  through  said  county,  according  to  law. 

Seo.  18.  This  act  to  take  effect  and  be  in  force  from  and 
after  its  passage. 

A.  LARZALERE, 
Speaker  oj  House  of  Representaiives. 
C.  W.  BABCOCK, 
President  of  the  Council, 
Approved  February  7, 1859. 
S.  MEDARY, 

Governor. 
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CHAPTER  CXn. 

AN  ACT  to  establish  certain  Territorial  Roads. 

Be  it  enacted  by  the  Governor  and  Legislative  Assembly  of 

the  Territory  of  Kansas  : 

Section  1.  That  Territorial  roads,  as  described  in  the  follow-  how  rndt  i*Mi. 
ing  sections,  shall  be  located  according  to  the  provisions  of  this  tn. 
act,  and  that  the  persons  whose  names  are  hereinafter  given  in 
connection  with  said  roads,  shall  act  respectively  as  commission- 
ers for  that  purpose. 
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Fint.  from  wy-      Ssc.  2.  That  tho  Foads  and  commissioners  shall  be  as  follows: 

andott  to  Atchi-  ^^ 

••"•  From  Wyandott  to  Quindaro,  Leavenworth  and  Atchison  to  El- 

wood  ;  commissioners,  Fielding  Johnson,  E.  L.  Bertroat  and  Ed. 
seMftd,  from       RussoU :     Sccond,  From  Quindaro  to  Shawnee :  commissioners, 

Qvlndaro  to  7  ^  ?  » 

sh&waM.  Abelard  Guthrie,  Ebenezer  0.  Yane  and  Wm.  A.  Holmes. 

5ll?d«S*o'?ue^*"      Sec.  8.  The  three  persons  named  in  connection  with  each 

otter.  ^^^j  gj^^lj  ^^|.  ^  ^  board  of  commissioner  to  locate  the  same, 

under  the  rules  and  regulations  hereinafter  given,  and  such  board 
shall,  in  all  respects,  be  entirely  independent  in  its  powers  of  each 
other  board  erected  by  this  act. 

miJdiS*?""**  Sec.  4.  Each  board  of  commissioners  shall  meet  on  the  second 
Monday  in  March  next,  or  as  soon  thereafter  as  practicable,  at 
the  places  designated  for  tho  commencement  of  the  road  they  are 
to  locate,  and,  having  first  elected  one  of  their  number  as  chair- 

Tako  oath.         man  and  another  as  secretary,  and  been  sworn  faithfully  to  dis- 

EBKinMr.  charge  their  respective  duties,  shall  appoint  a  competent  engineer 

and  proceed  to  make  a  preliminary  survey  of  the  whole  route. 
Should  any  commissioner  be  unable  to  serve  as  such,  he  may  des- 
ignate a  suitable  person  to  act  in  his  place  or  to  fill  any  vacancy 

riuing  racanoy.  causcd  by  his  resignation,  and  should  he  fail  to  designate  such 
substitute,  the  remainder  of  the  board  may  fill  the  vacancy  with 
some  suitable  person  or  persons  from  the  same  locality. 

uoatioBofthe  Sbo.  5.  Aftcr  the  completion  of  the  preliminary  survey,  the 
board  shall  procure  the  necessary  assistants  and  outfit,  and  pro- 
ceed to  locate  the  road  upon  the  most  direct  and  practicable 
route,  not  less  than  eighty  feet  in  width,  carefully  planting  dur- 
able stakes  or  stones  in  the  exact  middle,  and  at  distances  apart 
not  greater  than  one  hundred  rods,  and  said  road  shall  be  opened 
and  forever  remain  open  for  the  purposes  of  public  travel. 

\  "ibd^'ill"  "^  '^"  )  Sbc.  ^.  Tho  whole  amount  of  expense  incurred  by  the  board  in 
locating  their  road  shall  not  exceed  ten  dollars  per  mile,  includ- 
ing their  own  expenses,  and  per  diem  of  three  dollars  each  for 
each  day  spent  in  actual  service.  Said  board  shall  cause  to  bo 
kept  an  accurate  account  of  all  expenditures  in  detail,  which  ac- 
count shall  be  rendered  to  the  comptroller  of  the  Territory  on  the 
completion  of  their  labors,  and  the  comptroller  of  the  Territory 
shall  be  authorized  and  instructed  to  audit  the  same  and  draw 
waiTants  upon  the  treasury  therefor. 

iSn^i"**  ^«  Sec.  7.  Said  commissioners  arc  authorized  to  negotiate  with 
owners  of  lands  and  improvements  through  which  tho  road  may 
pass,  for  the  right  of  roadway,  and  all  agreements  shall  be  in 
writing  and  signed  by  the  owner  of  the  land,  and  at  least  two  of 
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the  commissioners,  and  a  minute  made  upon  the  record  of  the 
survey,  showing  the  amount  of  damage  claimed,  if  any,  and  all  J;^^*,"^^^/^^^^ 
accounts  of  any  damage  allowed,  shall  be  rendered  to  the  tribu-  SLif'''*"*^  *'**"*' 
nal  transacting  county  business  for  the  county  in  which  such 
damages  may  be  allowed,  who  shall  be  authorized  and  required  Z^^SmSHw. 
to  audit  the  same  and  di*aw  warrants,  attested  by  the  proper  offi- 
cer, upon  the  county  treasurer  therefor. 

Sec.  8.  That,  when  no  satisfactory  agreement  can  be  made  w»«««eiB«nto 
with  the  owner  of  any  lands  or  improvements  through  w^i]fh,  any  *y^*»*- 
road  may  be  located,  the  commissioners  shall  return  a  ^ecpru'  of 
the  amount  offered  by  them  to  such  person,  to  the  tribunal  trans-         ; 
acting  county  business.  ^  *     \ 

Sec.  9.  Any  owner  of  land  claiming  damages  not  allowed  by  e<JK*i^tCr^** 
the  commissioners  by  reason  of  the  opening  of  any  road,  may  **'*• 
appeal  to  the  probate  court  of  the  county  in  which  said  land  is 
located :    Provided^  Such  appeal  be  made  within  thirty  days 
after  the  location  of  said  road ;  and  the  decision  of  said  court  Bteisioa  flnu. 
shall  be  final,  and,  if  the  damages  thus  awarded  shall  exceed  the 
amount  offered  by  the  commissioners,  the  costs  of  the  suit,  to-  ^^^^  «aadw««^ 
gether  with  all  damages  allowed,  shall  be  borne  by  the  county, 
but,  if  they  shall  not  exceed  the  amount  offered,  the  costs  shall  be 
adjudged  against  the  claimants,  and,  till  p&id,'  shall  stand  as  a 
judgment  against  his  property,  the  same  as  though  rendered  in 
any  other  suit.  •    ^  . 

•^  Hmort  to  ooQnly 

Sec.  10.  It  shall  be  the  duty  of  each  board  to  make  a  full  re-  wtJyof Verritll 
port  of  their  proceedings  to  the  secretary  of  the  Territory  and  to 
the  tribunal  transacting  county  business  of  each  county  through 
which  the  roads  shall  pa<ss,  and  said  report  shall  be  accompanied 
by  a  map  or  chart,  showing  the  length  of  the  road  in  miles,  and 
the  counties,  townships,  sections  and  quarter  section  lines  through 
which  it  passes. 

Sec.  11.  It  shall  be  the  duty  of  the  several  boards  of  commis-  i>nty  of  «ommi*. 
sioners,  in  creating  the  various  roads  provided  for  in  this  act,  to  *»«"»*• 
locate  the  same  upon  the  best  possible  ground,  consistent  with 
straight  and  direct  lines,  avoiding,  in  all  cases,  making  two  or 
more  angles  when  good  ground  for  a  road  can  be  had  upon  a 
direct  course  with  but  one  angle. 

Sbo.  12.  Upon  the  receipt  of  said  report,  it  shall  be  the  duty  f'JJ^^^'*** 
of  the  county  board  of  any  county,  immediately,  to  cause  said 
road  to  be  opened  through  said  county,  according  to  law. 
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Sec.  12.  This  act  to  take  effect  and  be  in  force  from  and  after 
its  passage. 

A.  LARZALERE, 
Speaker  of  the  House  of  Representatives. 
0.  W.  BABCOCK, 
President  of  the  Council. 
Approved  February  7,  1859. 
S.  MEDARY, 

Governor. 


CHAPTER  OXin. 

AN  ACT  to  establish  a  Territorial  Road. 

Be  it  enacted  by  the  Governor  and  Legislative  Jissembfy  of 
the  Territory  of  Kansas : 
';?"L'£:?'****.*      Section  1,  That  Ambrose  Todd,  Moses  Yonkin  and  Abra- 

«Il7  to  Solomoik'f  ' 

^^'^'  ham  Barry  be  and  are  hereby  appointed  commissioners  to  lay  out 

and  locate  a  Territorial  road  from  Manhattan  city  by  way  of 
Bachelder  to  Solomon's  Fork,  at  the  point  where  the  Military 
road  crosses  the  said  river. 

mutiM«A!  **■■  Sec.  2.  The  board  of  commissioners  shall  meet  on  the  first 
Monday  in  April  next,  or  as  soon  thereafter  as  practicable,  at 

otsaAiiftiioik  of  Manhattan  city,  and,  having  first  elected  one  of  their  number 
chairman  and  another  secretary,  and  been  sworn  faithfully  to 
discharge  their  respective  duties,  shall  appoint  a  competent  en- 
gineer, and  proceed  to  make  a  preliminary  survey  of  the  whole 
route.  Should  any  conmiissioner  be  unable  to  serve  as  such,  he 
may  designate  some  suitable  person  to  act  in  his  place,  or  to  fill 
any  vacancy  caused  by  his  resignation,  and,  should  he  fail  to  des- 
ignate such  substitute,  the  remainder  of  the  board  may  fill  the  va- 
cancy with  some  suitable  person  from  the  same  locality. 

Sec.  3.  After  the  completion  of  the  preliminary  survey,  the 
board  shall  procure  the  necessary  assistants  and  outfit,  and  pro- 
ceed to  locate  the  road  upon  the  most  direct  and  practicable  routes, 
not  less  than  eighty  feet  in  width,  carefully  planting  durable 
stakes  or  stones  in  the  exact  middle,  and  at  distances  apart  not 
greater  than  one  hundred  rods ;  and  said  road  shall  be  opened 
and  forever  remain  open  for  the  purposes  of  public  travel. 
Seo.  4.  The  whole  amount  of  expenses  incurred  by  said  boacds 
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in  locating  their  roads,  shall  not  exceed  ten  dollars  per  mile,  in- 
cluding their  own  expenses,  and  per  diem  of  three  dollars  each  • 
for  each  day  spent  in  actual  service.  Said  board  shall  cause  to  4'wiplwui?** 
be  kept  an  accurate  account  of  all  expenditures  in  detail,  which 
account  shall  be  rendered  to  the  comptroller  of  the  Territory,  on 
the  completion  of  their  labors,  and  the  comptroller  of  the  Terri- 
tory shall  be  authorized  and  instructed  to  audit  the  same  and 
draw  warrants  on  the  treasury  therefor. 

Sec.  5.  Said  commissioners  are  authorized  to  negotiate  with  «*«"•' w»j. 
the  owners  of  lands  and  improvements  through  which  the  road 
.  may  pass,  for  the  right  of  roadway ;  and  all  agreements  shall  be 
in  writing  and  signed  by  the  owner  of  the  land,  and  at  least  two 
of  the  commissioners,  and  a  minute  made  upon  the  record  of  the 
survey,  showing  the  amount  of  damage  claimed,  if  any ;  and  all  to^i/?riJS!^ 
amounts  of  damages  allowed,  shall  be  rendered  to.  the  tribunal  * 
transacting  county  business  for  the  county  in  which  such  damages 
may  be  allowed,  who  shall  be  authorized  and  required  to  audit 
the  same,  and  draw  warrants,  attested  by  the  proper  officer,  upon 
the  county  treasurer  therefor. 

Sec.  6.  That  where  no  satisfactory  agreement  can  be  made  MnSnSITi.tt- 
with  the  owner  of  any  lands  or  improvements  through  which  the  *'  *'^^**»^- 
road  may  be  located,  the  commissioners  shall  return  a  record  of 
the  amount  offered  by  them  to  such  person,  to  the  tribunal  trans- 
acting county  business. 

Sbc.  7.  Any  owner  of  land  claiming  damages  not  allowed  by  ^'JS?****^'*'*** 
the  commissioners,  by  reason  of  the  opening  of  any  road,  may 
appeal  to  th&  district  court  of  the  county  in  which  said  land  is 
located :  Provided^  Such  appeal  be  made  within  thirty  days 
after  the  location  of  said  road,  and  the  decision  of  said  court 
shall  be  final ;  and,  if  the  damages  thus  awarded  shall  exceed  the 
amount  offered  by  the  commissioners,  the  costs  of  suit,  together 
with  all  damages  allowed,  shall  be  borne  by  the  county ;  but,  if 
they  shnll  not  exceed  the  amount  offered,  the  costs  shall  be  ad- 
justed ai^ainst  said  claimant,  and,  till  paid,  shall  stand  as  a  judg- 
ment against  his  property,  the  same  as  though  rendered  in  any 
other  suit. 

Sbc.  8.  It  shall  be  the  duty  of  each  board  to  make  a  full  re-  ^•JJ'J.J^iSJj!*' 
port  of  their  proceedings  to  'the  secretary  of  the  Territory,  and 
to  the  tribunal  transacting  county  business  of  each  county  through 
which  their  road  shall  pass,  and  said  reports  shall  be  accompanied 
by  a  map  or  chart,  showing  the  length  of  the  road,  in  miles,  and 
the  counties,  townships,  sections  and  quarter  section  lines  through 
which  it  passes.  Digitized  by  CiOOglc 
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ihity  in  locftting.       Sbc.  9.  It  sliall  bc  the  daty  of  the  several  boards  of  commis- 
$  sioners,  in  creating  the  various  roads  provided  for  in  this  act,  to 

locate  the  same  upon  the  best  possible  ground,  consistent  with 
straight  and  direct  lines,  avoiding,  in  all  cases,  making  two  or 
more  angles,  when  good  ground  for  a  road  can  be  had  upon  a 
direct  course  with  but  one  angle. 
SSTwiId.*'*  **  ^^^'  ^^'  Upon  the  receipt  of  said  report,  it  shall  be  the  duty 
of  the  county  board  of  any  county,  immediately  to  cause  said 
road  to  be  opened  through  said  county,  according  to  law. 

Sbc.  11.  This  act  to  take  effect  and  be  in  force  from  and  after 
its  passage. 

A.  LARZALERE, 

Speaker  of  tht  House  of  Pepresenialives* 

C.  W.  BABCOCK, 

President  of  the  Councit. 

Approved  February  11, 1859. 

S.  MEDARY, 

Governor. 


Topekft. 


Tin*  of  fliMiins. 


CHAPTER  CXIV. 

AN  ACT  to  locate  a  Territorial  Road  from  Leavenworth  City  to  Topeka. 

Be  it  enacted  by  the  Governor  and  Lcgistativc  •.Assembly  of 
the  Territory  of  Kansas  : 

L«T«worih to  Section  1.  That  Henry  Owens;  of  Jefferson  county;  Jos^h 
T.  Wright  and  Daniel  Melvili,  of  Leavenworth  county,  be  and 
they  are  hereby  appointed  commissioners  to  view  and  mark  oat 
a  Territorial  road  from  Leavenworth  city,  crossing  the  Big 
Stranger  below  the  mouth  of  Fall  Creek,  thence  to  Topeka. 

Sec.  2.  Said  commissioners  shall  meet  at  Leavenworth  city  on 
the  first  day  of  March  next,  or  on  some  day  that  may  be  fixed  by 
said  commissioners,  as  soon  as  convenient,  and  thence  proceed  to 
view  and  mark  out  the  said  road  according  to  law. 

vwtukeMih.  gg^  g^  gjj^j^j  commissioners,  before  entering  upon  their  duties 
shall  each  take  an  oath,  to  bo  administered  by  some  office  au- 
thorized by  law  to  administer  the  same,  faithfully  to  perform  the 
duties  assigned  them  by  this  act. 

nuiBf  TMftaey-       Sbc.  4.  Should  a  vacancy  occur  in  said  board  of  commission- 
ers, the  remaining  commissioner  or  commissioners  shall  appoint 
^^  some  suitable  person  or  persons  to  act  as  such. 
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Sbc.  5.  Said  commissioners' sllSIi  Employ  it  surveyor^(^Jwo«{^^^ 


chain  earners  to  accompany  them,' and  shall  cause  their  8umy-^**T~'  ,,  '^ 
ors  to  make  out  a  complete  plat  of  said  road,  which  shall  be  filed     *    c^  J    !" 
in  the  oflSces  of  the  clerks  of  county  courts  of  tho  respective  coun-  0     • 

ties  through  which  said  road  may  pass.  I 

A.  LARZALERE, 
Speaker  of  the  House  of  Representatives. 
0.  W.  BABCOCK, 
President  of  the  Council.  H  ^  /• 

Approved  February  7, 1859.  '  >  ^     V  L 

S.  MEDARY,  ^  ^^] 

Governor.  i 


CHAPTER  CXV. 

AN  ACT  to  declare  a  certain  Road  a  Territorial  Road. 

Be  it  enacted  by  the  Govemar  and  Legislative  Assembly  qf 
the  Territory  of  Kansas : 

Sbction  1 .  The  road  leading  from  El  wood,  on  the  Missouri  Jj^^^^j! 
river,  running  thence  up  Peter's  Creek  by  way  of  the  town  of  ^^"^  *«^- 
Troy,  Lewis'  crossing  of  Wolf  river,  Highland,  Hiawatha,  Sen- 
eca and  Marysville,  is  hereby  declared  a  Territorial  road,  and 
shall  be  put  and  kept  in  repair,  as  provided  for  by  laws  for  Ter- 
ritorial roads. 

Sec.  2.  This  act  to  take  effect  and  be  in  force  from  and  after 
its  passage. 

A.  LARZALERE, 
Speaker  of  the  House  of  Representatives. 
C.  W.  BABCOCK, 
President  of  the  Council. 
Approved  February  11,  1859. 
S.  MEDARY, 

Governor. 
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^  1^  ^                          CHAraER  CXVI. 

Cj   \i>  AN  ACT  to  provide  for  the  Organization,  Supervision  and  Maintenance  of 

O  Common  Schools. 


Be  it  enacted  by  the  Governor  and  Legislative  J^ssembly  of 
the  Territory  of  Kansas  : 
BtMUtn  ia  iMo.       SECTION  1.  There  shall  be  elected,  at  the  general  election  io 

1^  ^      the  year  1860,  and  every  one  year  thereafter,  a  territorial  super- 
(  ^     vA V      intendent  of  common  schools,  who  shall  hold  his  of&ce  for  the 
<I^  \        term  of  one  year,  and  until  his  successor  is  duly  elected  and 

qualified. 
oMhtakttud        Sec.  2.  The  said  superintendent  shall,  before  he  enters  upon 
tocyof  Twrritory.  j^q  dutics  of  his  oflBcc,  take  and  subscribe  an  oath  or  affirmation 
to  support  the  constitution  Of  the  United  States  and  the  Organic 
Act  of  this  Territory,  and  faithfully  to  discharge  the  duties  of 
his  office  to  the  best  of  his  ability,  Mrhich  oath  or  affirmation  shall 
be  filed  in  the  office  of  the  secretary  of  the  Territory. 
s^»T.  Sec.  3.  The  said  superintendent  shall  receive  for  his  services 

the  sum  of  fifteen  hundred  dollars  per  annum,  and  the  further 
sum  of  two  hundred  dollars  per  annum,  for  office  rent,  stationery, 
&c.,  payable  quarter-yearly  out  of  the  ten-itorial  treasury. 
<i«Mfia  raperiii-       Sec.  4.  He  shall  have  a  general  supervision  over  the  comtnon 
tJitttjy^Sj.     schools  in  this  Territory,  and  it  shall  be  his  duty  to  visit  every 
county  in  the  Territory,  at  least  once  in  each  year,  for  the  pur- 
pose of  inspecting  the  schools,  awakening  an  interest  favorable 
to  the  cause  of  education,  and  diffusing  as  widely  as  possible,  by 
public  addresses  and  personal  communication  with  school  officers, 
teachers  and  parents,  a  knowledge  of  existing  defects  and  of  de- 
sirable improvements  in  the  government  and  the  instruction  of 
the  schools. 
BMonm«Adbooki      Sbc.  5.  It  shall  be  his  duty  to  recommend  the  introduction  of 
utmxtj,  ^^  jj^Qgt  approved  text  books,  and,  as  far  as  practicable,  to  se- 

cure a  uniformity  in  the  use  of  text  books  in  the  common  schools 
throughout  the  Territory :  to  discourage  the  use  of  sectarian 
books  and  sectarian  instruction  in  the  schools,  and  to  open  such 
correspondence  abroad  as  may  enable  him  to  obtain,  so  far  as 
practicable,  information  relative  to  the  system  of  common  schools 
and  its  improvements  in  other  States  and  countries,  which  he 
shall  embody  in  his  annual  report  to  the  Legislature. 
k^^iJaS'^  Skc.  6.  He  shall  prepare,  for  the  use  of  common  school  offi- 
cers, suitable  forms  for  making  reports  and  conducting  all  ne- 
cessary proceedings  ;  and  he  shall  cause  the  laws  relating  to  com- 
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mon  schools,  with  the  rules,  regulations  and  forms  aforesaid,  and 
such  instructions  as  he  maj  deem  necessary  to  be  printed,  to- 
gether with  a  suitable  index  in  pamphlet  form,  by  the  person  au- 
thorized to  do  the  Territorial  printing,  at  the  expense  of  the  Ter- 
ritory ;  and  he  shall  cause  the  same  to  be  distributed  among  the 
several  school  districts,  and  other  oflScers  having  the  care  of  com- 
mon schools  throughout  the  Territory. 

Sec.  7.  He  shall  examine  and  determine  all  appeals  duly  made  »•««•  •pp«*i«. 
to  him  from  the  decision  of  any  school  district  meeting,  or  from 
the  decision  of  any  county  superintendent,  in  forming  or  altering, 
or  in  refusing  to  form  or  alter  any  school  district,  or  concerning 
any  other  matter  under  the  common  school  law  of  this  Territory, 
and  his  decision  thereon  shall  be  final. 

Sbc.  8.  He  shall  prepare,  in  each  year,  a  report,  to  be  sub-  R^rt^ugiiU- 
mitted  to  the  Legislature,  bearing  date  on  the  last  day  of  De- 
cember in  each  year,  containing  :  First,  An  abstract  of  all  the 
common  school  reports  received  by  him  from  the  clerks  of  the 
several  counties  in  the  Territory :  Second,  A  statement  of  the 
condition  of  common  schools  in  this  Territory :  Third,  Estimates 
and  accounts  of  the  expenditures  of  the  school  money  :  Fourth, 
Plans  for  the  improvement  and  management  of  the  common  school 
fund,  and  for  the  better  organization  of  the  common  schools : 
and,  Fifth,  All  such  matters  relating  to  his  office  and  the  common 
schools  of  the  Territory  aa  he  shall  deem  expedient  to  commun- 
icate. 

Sec.  9.  It  shall  be  the  duty  of  the  Territorial  superintendent,  a jportiwi  lohooi 
on  or  before  the  tenth  day  of  February,  in  each  year,  to  appor- 
tion the  amount  of  school  money  to  be  distributed  in  each  year 
among  the  several  counties  of  the  Territory,  according  to  the 
number  of  children  in  each  over  the  age  of  five  and  under  the 
age  of  twenty-one  years,  according  to  the  returns  thereof,  as 
made  to  his  office,  for  the  preceding  year.  / 

Sec.  10.  He  shall  certify  such  apportionment  to  the  treasurer  S^JJ^^y^J^Jj;^ 
of  the  Territory,  and  he  shall  give  immediate  notice  thereof  to  «'«o"«"**<»»j- 
the  clerk  of  each  county,  stating  the  amount  apportioned  to  his 
county  and  the  time  when  the  same  will  be  payable  to  the  treas- 
urer of  such  county.  9 

Sec.  11.  The  Territorial  superintendent  shall  have  an  office  2!!rai55!*' 
at  the  seat  of  government,  where  shall  be  deposited  all  papers 
and  documents  appertaining  to  the  business  of  his  office,  and  to 
which  place  communications  on  the  subject  of  common  schools 
may  be  addressed  to  him. 
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j^on.  iben^eJi-'        ^^^*  ^^'  ^opics  oE  all  papcps  deposited  or  filed  in  the  office  of 

*^*""*'*-  the  Terri  tori  111  superintendent  of  common  schools  and  all  acts  and 

decisions  of  such  superintendent  shall  be  certified  by  him,   and, 

when  so  certified,  shall  be  evidence  equally  and  in  like  manner  afi 

the  originals. 

fyMP«i2l«Jdea"t  Sec.  13.  That  there  shall  be  elected,  at  the  general  election  in 
the  year  1859,  and  every  year  thereafter,  a  county  superintendent, 
-who  shall  hold  his  office  for  one  year,  and  until  his  successor  is 
elected  and  qualified. 

KyiVndVv^**'       Sec.  14.  It  shall  be  the  duty  of  the  county  superintendent  o£ 
^■**  common  schools,  within  ten  days  after  he  shall  have  been  notified 

of  his  election  or  appointment,  to  execute,  to  the  board  of  county 
supeiTisors  of  his  county,  and  file  with  the  county  clerk,  a  bond, 
with  one  or  more  sufficient  securities,  to  be  approved  by  said 
clerk,  by  indorsement  over  his  own  signature  on  said  bond,  with 
a  penalty,  as  near  as  can  be  ascertained,  of  double  the  amount  of 
all  school  moneys  to  come  into  his  hands  during  the  term  of  his 
office,  and  conditioned  for  the  faithful  application  and' legal  dis- 
bursement of  all  such  school  moneys,  according  to  law,  and  for 
the  faithful  discharge  of  the  duties  of  his  office  ;  and,  in  case 
such  bond  shall  not  be  executed,  approved  and  filed,  as  prescribed 
by  this  section,  the  office  of  such  county  superintendent  shall  be 
deemed  vacant. 

To  dwid«  ooMtr       Sec.  15.  It  shall  be  the  duty  of  the  county  superintendent  of 

into  distriota.  n  ^  T-i.  m        1      .  •.        1  . 

of  each  county:  First,  To  divide  the  county  into  a  convenient 
number  of  school  districts,  and  to  regulate  and  alter  such  dis- 
tricts, as  provided  in  this  act :  Second,  To  describe  and  number 
the  school  districts,  and  to  file  the  description  thereof  and  num- 
bers, in  writing,  in  his  office,  immediately  after  the  formation  or 
TorMeireand      alteration  thcreof  :     Third,  To  apply  for  and  receive,  from  the 

dif bnrM ■•hool  '  ,        .        i  j.   »  i 

noMj.  county  treasurer  or  any  person  authorized  to  disburse  the  same, 

all  moneys  apportioned  or  levied  for  the  use  of  common  schools 
Apportion iohooi  ^°  ^^^  county :  Fourth,  To  apportion  the  school  moneys  he  may 
""*^*  receive,  on  the  first  Monday  of  April,  in  each  year,  to  the  several 

districts  and  parts  of  districts  within  the  county,  in  proportion  to 
tl^  number  of  children  residing  in  each  over  the  age  of  five  and 
under  the  age  of  twenty-one  ^ears,  as  the  same  shall  have  ap- 
peared from  the  last  annual  report  of  their  respective  clerks : 
MhSSSfSSt*'  Fifth,  To  see  that  the  annual  reports  of  the  clerks  of  the  several 
•itrks  ue  oorrect  g^hool  districts  iu  his  county  are  made  correctly  and  in  due  time ; 
8««ud  «ou«oi     Sixth,  To  sue  for  and  collect,  in  his  name  of  office,  all  penalties 
and  forfeitures  imposed  in  this  act,  which  shall  be  incurred  by 
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any  oflScer  or  inhabitant  of  his  county,  in  respect  to  which  no 
other  provision  is  made. 

Seo.  16.  It  shall  be  the  duty  of  the  county  superintendent,  Sr^JiUpo^ria'-' 
between  the  first  and  fifteenth  days  of  October,  in  each  year,  to  **'*'*'°*- 
make  and  transmit  to  the  Territorial  superintendent  a  report,  in- 
writing,  bearing  date  on  the  first  day  of  October,  in  the  year  of 
its  transmission,  stating  :  First,  The  whole  number  of  school  XiiVwiKTu. 
districts  separately  set  ofi*  within  the  county :  Second,  The  dis- 
tricts and  parts  of  districts  from  which  reports  shall  have  been 
made  to  him  or  his  immediate  predecessor  in  ofiGice,  within  the  time 
limited  for  that  purpose :  Third,  The  length  of  time  a  school 
shall  have  been  kept  in  each  of  such  districts  or  parts  of  districts, 
distinguishing  what  portion  of  that  time  the  school  has  been  kept 
by  qualified  teachers  :  Fourth,  The  amount  of  public  moneys  re- 
ceived in  each  of  such  districts  or  parts  of  districts :  Fifth,  The 
number  of  children  taught  in  each,  and  the  number  of  children 
over  five  and  under  the  age  of  twenty- one  years  residing  in  each  : 
Sixth,  The  whole  amount  of  moneys  received  by  him  or  his  pre- 
decessor in  oflBce  since  the  date  of  the  last  preceding  report: 
Seventh,  The  manner  in  which  such  moneys  have  been  expended, 
and  whether  any  and  what  part  remains  unexpended,  and  for 
what  cause:  Eighth,  The  amount  of  money  raised  in  the  dis- 
tricts and  paid  for  teachers'  wages,  in  addition  to  the  public 
money  paid  therefor  ;  the  amount  of  taxes  raised  for  purchasing 
school  sites,  for  building,  hiring,  purchasing,  repairing  and  in- 
suring school  houses,  for  fuel,  or  for  any  other  purpose  allowed 
by  law,  in  the  districts  or  parts  of  districts  from  which  reports 
shall  have  been  received,  by  him  or  his  predecessor,  since  the  date 
of  the  last  preceding  report,  with  such  other  information  as  the 
Territorial  superintendent  may,  from  time  [to  time,]  require. 

Sec.  17.  No  money  shall  be  apportioned  to  any  district  or  what  Bntiuw  • 

J  irt  J  district  to  reoei#« 

part  of  district,  unless  it  shall  appear  by  the  report  thereof  that  ■•**°'**  ""■•J'* 
a  school  has  been  taught  therein  for  at  least  three  months,  during 
the  year  ending  at  the  date  of  such  report,  by  a  qualified  teacher, 
and  that  all  school  moneys  received,  during  that  year,  from  the 
school  fund  have  been  applied  to  the  payment  of  the  wages  of 
auch  teacher.  ^ 

Sec.  18.  The  county  superintendent  in  each  county  shall  keep  kwp  •oooont  of 
a  just  and  true  account  of  all  school  moneys  received  and  ex- 
pended by  him  during  each  year  for  which  he  shall  have  been 
chosen,  and  shall  lay  the  same  before  the  board  of  county  super- 
visors, at  the  annual  meeting  of  such  board,  in  each  year. 
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2?Ilior*J?p^       S^^*  ^^'  ^^  county  superintendent  in   each   county  shall, 

li?SM?"uir""'  within  ten  days  after  the  termination  of  his  oflSce,  render  to  his 

"**'*'  successor  in  oflSce  a  just  and  true  account,  in  writing,  of  all 

school  money  received  by  him  during  the  preceding  year,  and  of 
the  manner  in  which  the  same  shall  have  been  appropriated  and 
expended  by  him,  and  the  account  so  rendered  shall  be  delivered 
by  such  successor  in  oflSce  to  the  county  clerk,  to  be  filed  and  re- 
corded in  his  office. 

BaiABce  paid  to  §£0.  20.  Ou  rendering  such  account,  if  any  balance,  shall  be 
found  remaining  in  the  hands  of  such  county  superintendent,  the 
same  shall  immediately  be  paid  by  him  to  his  successor  in  office. 

wu  whJi?**'^'*  Sec.  21.  Such  successor  in  office  shall  bring  a  suit  upon  the 
official  bond  of  any  previous  county  superintendent,  for  the  re- 
covery, with  interest,  of  any  unpaid  balance  of  school  money  that 
shall  appear  to  have  been  in  his  hands  on  leaving  his  office,  either 
by  the  accounts  rendered  by  such  county  superintendent  or  by 
other  sufficient  proof. 

rower  ofcountj  Seo.  22.  The  ti'ibunal  transacting  business  in  each  countT 
shall  have  power  to  take  and  hold  any  property  transferred  to 
them  for  the  use  of  common  schools  in  such  county. 

compeiiMtioB  of       Sec.  23.  The  county  superintendent  shall  be  entitled  to  receive 

county  iiip«rin-  •^         ^ 

tcndeni.  gu^h  compensatiou  as  shall  be  allowed  by  the  tribunal  transacting 

county  business,  per  day,  for  every  day  actually  and  necessariljc 
devoted  by  him,  in  his  official  capacity,  to  the  service  of  the 
county  for  which  he  may  be  chosen,  the  same  to  be  paid  in  like 
manner  as  other  county  officers  are  paid. 

Aiteratiofti  of  Seo.  24.  If,  after  the  time  when  the  annual  reports  of  the 

diftricta.  '  ^ 

school  districts  arc  required  to  be  dated  and  before  the  apportion- 
ment of  school  money  shall  be  made,  a  district  shall  be  duly  al- 
tered, or  a  new  district  formed  in  the  county,  so  as  to  render  an 
apportionment  founded  on  such  annual  report  unjust  as  between 
two  or  more  districts  of  the  township,  the  county  superintendent 
shall  make  an  apportionment  to  such  district,  according  to  the 
number  of  children  in  each  over  the  age  of  five  and  tmdcr  the 
age  of  twenty- one  years,  ascertaining  the  number  by  the  best 
evidence  in  his  power. 
id"Jdlortt^*"  ^^^*  ^^'  '^^^  money  apportioned  by  the  county  superintendent 
to  any  district  or  part  of  a  district,  which  shall  have  remained  in 
the  hands  of  said  county  superintendent  for  one  year  after  such 
apportionment,  by  reason  of  such  district  or  part  of  district  neg- 
lecting or  refusing  to  receive  the  same,  shall  be  added  to  the 
^—  money  next  thereafter  to  be  apportioned  by  such  county  superin- 
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tendent  to  the  several  districts  and  parts  of  districts  in  such 
coanty  and  apportioned  therewith. 

Sec.  26.  It  shall  be  the  duty  of  the  county  superintendent  to  ggfJJ^JSJjJ: 
cxamine,  annually,  all  persons  offering  themselves  as  candidates  u/^Sf.**'***^ 
for  teachers  of  common  schools  in  his  county,  in  regard  to  moral 
character,  learning  and  ability  to  teach  school,  and  he  shall  de- 
liver, to  each  person  examined  and  found  qualified,  a  certificate, 
signed  by  him,  in  such  form  as  shall  be  prescribed  by  the  Terri- 
torial superintendent,  which  certificate  shall  be  in  force  for  one 
year  from  the  date  thereof,  unless  annulled  within  that  time ;  and 
any  person  having  such  certificate  shall  be  deemed  a  qualified 
teacher  within  the  meaning  of  this  act. 

Sec.  27.  The  county  superintendent  may  annul  any  such  cer-  JJJ^'^f'JJ^i^ 
tificate  given  by  him  or  his  predecessor  in  office,  when  he  shall 
think  proper,  giving  at  least  ten  days  previous  notice,  in  writing, 
to  the  teacher  holding  it  and  to  the  district  board  of  the  district 
in  which  he  maybe  employed,  of  his  intention  to  annul  the  same. 


Sec.  28.  The  annulling  of  a  certificate  shall  not  disqualify  the 


TeMb«TUb«boi- 


teacher  to  whom  it  was  given,  until  a  note,  containing  the  name 
of  the  teacher  and  the  time  when  his  certificate  was  annulled, 
shall  be  made  by  the  county  superintendent  and  filed  in  his  oflSce. 

Sec.  29.  It  shall  be  the  duty  of  the  county  superintendent  to  t«  tuu  Kkwu. 
visit  all  the  common  schools  provided  for  in  this  act,  within  the 
county  in  which  he  holds  his  office.  At  such  visitation,  he  shall 
examine  into  the  state  and  condition  of  such  schools,  both  as  re- 
spects the  progress  of  the  pupils  in  learning  and  the  good  order 
of  the  schools,  and  may  give  his  advice  and  direction  to  the  board 
of  directors  and  teachers  of  such  schools,  as  to  the  government 
thereof  and  the  course  of  studies  to  be  pursued  therein. 

Sec.  30.  The  county  superintendents  of  common  schools  shall  Jj^jj"'** ^'^ 
establish  school  districts  within  their  respective  counties,  as  soon 
as  practicable,  after  a  petition  for  that  purpose,  signed  by  a  ma- 
jority of  the  voters  residing  within  such  contemplated  district 
shall  have  been  presented  to  the  superintendent  of  the  county  in 
which  such  contemplated  district  may  be  situated,  who  shall  file 
a  plat  of  such  district  in  his  office. 

Sec.  31.  Whenever  a  school  district  shall  be  formed  in  any  hi.4«ij« 
county,  it  shall  be  the  duty  of  the  county  superintendent  of  such  «»*'»•*• 
county,  within  fifteen  days  thereafter,  to  prepare  a  notice  of  the 
formation  of  such  district,  describing  its  boundaries  and  appoint- 
ing a  time  and  place  for  the  first  district  meeting,  and  have  said 
notice  posted  in  at  least  five  public  places  in  the  district,  ten  days 
prior  to  the  time  appointed  for  said  meeting. 
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Difiriek  mectiuKi  Sec.  32.  Whenever  a  district  meeting  shall  be  called,  in  the 
manner  prescribed  by  this  act,  it  shall  be  the  duty  of  the  electors 
of  the  district  to  assemble  at  the  time  and  place  mentioned  in 
such  notice. 

oriciA«idiitriot«  Sec.  33.  Each  organized  township  in  the  county  shall  be  an 
original  school  district,  until  the  same  shall  be  divided  into  sep-' 
arate  districts  by  the  county  superintendent. 

Sec.  34.  Every  white  male  inhabitant,  of  twenty-one  years  of 
age  or  upwards,  who  shall  reside  in  any  school  district  at  tho 
time  of  holding  any  district  meeting  therein,  shall  be  entitled  to 
vote  at  such  meeting. 

aiai«ai«of  Sec.  35.  if  any  person,  offering  to  vote  at  a  school  district 

meeting  shall  be  challenged,  as  unqualified,  by  ahy  legal  voter  in 
such  district,  the  chairman  presiding  at  such  meeting  shall  de- 
clare, to  the  person  challenged,  the  qualilications  of  a  voter ;  and, 
if  such  challenge  shall  not  be  withdrawn,  the  chairman  shall  ten- 
der him  the  following  oath  or  aflSrmation:  *'You  do  solemnly 
fiwear  (or  affirm)  that  you  are  an  actual  resident  of  this  school 
district,  and  that  you  are  qualified  by  law  to  vote  at  this  meet- 
ing." Any  person  taking  such  oath  or  affirmation  shall  be  per- 
mitted to  vote  on  all  questions  proposed  at  such  meeting  ;  but,  if 
any  person  refuse  to  take  such  oath  or  affirmation,  his  vote  shall 
be  rejected. 

w^dirtrjiot^^  Sec.  36.  Every  school  district  shall  be  deemed  duly  organized 
when  any  two  of  the  officers  elected  at  the  first  legal  meeting 
thereof  shall  have  consented  to  serve  in  the  office  to  which  they 
have  been  respectively  elected  by  a  written  acceptance,  filed  with 
and  recorded  by  the  county  superintendent. 

SipJiSi^****  Sec.  37.  Every  school  district  organization,  in  pursuance  of 
this  act,  shall  bo  a  body  corporate,  and  shall  possess  the  usual 
powers  of  a  corporation  for  public  purposes,  by  the  name  and 
style  of  school  district  No. (such  a  number  as  may  be  des- 
ignated by  the  county  superintendent,)   county,  (the 

name  of  the  county  in  which  the  district  is  situated,)  and  in  that 
name  shall  sue  and  be  sued  and  be  capable  of  contracting  and 
being  contracted  with,  and  holding  such  real  and  personal  estate 
as  is  authorized  to  be  purchased  by  the  provisions  of  this  act,  and 
of  selling  the  same. 
Aa»«ri mMiinsf.  Sec.  88.  Au  aunual  meeting  of  each  school  district  shall  be 
held  on  the  last  Saturday  of  September,  of  each  year ;  the  hour 
of  such  meeting  shall  be  two  o'clock  in  the  afternoon,  unless  oth- 
_  erwise  ordered  by  the  district.     Special  meetings  may  be  called 
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by  the  clerk  or,  in  his  absence,  by  the  director  or  treasurer,  on 
the  written  request  of  ten  legal  votei-s  of  the  district. 

Sbc.  39.  No  annual  meeting  shall  be  deemed  illegal  for  want  when  iiugu. 
of  notice,  unless  it  shall  appear  that  the  omission  to  give  such 
notice  was  willful  and  premeditated. 

Sec.  40.  The  inhabitants  qualified  to  vote  at  a  school  district  {^IJt'J^f^ 
meeting,  when  assembled  at  the  first  meeting  in  their  district 
meeting,  or  when  lawfully  assembled  at  any  other  district  meet-  * 
ing,  shall  have  power:  First,  To  appoint  a  chairman  for  the 
time  being  :  Second,  To  adjourn,  from  time  to  time,  as  occasion 
may  require  :  Third,  To  choose  a  director,  treasurer  and  clerk, 
at  their  first  and  each  annual  meeting  :  Fourth,  To  designate  a 
site  for  a  district  school  house :  Fifth,  To  vote  such  tax,  not 
exceeding  one  half  [of]  one  per  cent,  on  the  taxable  property  in 
the  district,  as  the  meeting  shall  deem  suflBcient,  to  purchase  or 
lease  a  sight  for  "a  school  house  :  Provided^  When  not  included 
within  the  limits  of  an  incorporated  town  or  village,  said  site 
shall  not  contain  less  than  one  acre  ;  and  to  build,  hire  or  pur- 
chase such  school  house,  and  to  keep  in  repair  and  furnish  the 
same  with  the  necessary  fuel  and  appendages  :  Sixth,  To  vote  a 
tax,  not  exceeding  an  half  of  one  per  cent,  on  the  taxable  prop- 
erty in  the  district,  as  the  meeting  shall  deem  proper,  for  the  pay 
of  teacher's  wages  in  the  district :  Seventh,  To  authorize  and 
direct  the  sale  of  any  school  house,  site  or  other  property  belong- 
ing to  the  district,  when  the  same  shall  no  longer  be  needful  for 
the  use  of  the  district :  Eighth,  To  impose  such  tax  as  may  be 
necessary  to  discharge  any  debts  or  liabilities  of  the  district  law- 
fully incurred:  Ninth,  To  vote  a  tax  not  exceeding  two  hundred 
and  fifty  dollars  in  any  one  year,  for  the  purpose  of  purchasing 
blackboards,  outline  maps  or  any  other  apparatus  for  illustrating 
the  principles  of  agriculture,  chemistry  or  the  mechanical  arts : 
Tenth,  To  give  such  direction  and  make  such  provision  as  maybe 
deemed  necessary  in  relation  to  the  prosecution  or  defense  of  any 
suit  or  proceeding  in  which  the  district  may  be  a  party  or  inter- 
ested :  Eleventh,  To  alter  or  modify  and  repeal  their  proceed- 
ings, from  time  to  time,  as  occasion  may  require. 

Sec.  41.  No  sale  of  any  school  house  shall  be  authorized,  or  aJ«?iJ' ******** 
the  site  of  the  same  changed,  or  any  tax  voted  at  any  special 
meeting,  unless  the  notice  for  such  meeting  be  posted  in  at  least 
five  public  places  in  the  district,  ten  days  before  the  time  ap- 
pointed for  said  meeting. 

Sjgc.  42.  Whenever  the  time  for  holding  an  annual  meeting  in 
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w?en*Viud*b"^''  ^^y  clistrict  Minll  pass  \vicliout  said  meeting  being  held,  the  clerk 
•lerk.  Q^^  jj^  j^jg  absence,  the  director  or  treasurer  last  elected,  within 

twenty  days  after  the  tiiue   For  holding  6\iAi  meeting  shall  have 
passed,  may  give  notice  of  u  spc-cial  rn-vroting  ;  but,  if  such  meet- 
ing shall  not  be  notified  witliin  twenty   days  as  aforesaid,  the 
When  by  county   countv  Superintendent  niav  ;xive  notice  nF  jiuch  meeting  in  the 
manner  provided  in  the   thirty- first  so'-iion   of  this  act,  for  the 
formation  of  new  districts;  and  the  officers  chosen  at  such  special 
meeting   shall  hold  tlieir  offices  until  the   time  for  holding  the 
next  annual  meeting. 
tTm\"lhen*Ic"h!r»i       Seu.  4o.  That   the  (jualifieil   voters  at  each  annual  meeting 
•hall  bo  taught,    ^^^y  determir.e  the  length  of  time  a  school  shall  be  taught  in  their 
district  [for]  the  then  ensuing  year,  which  shall  not  be  less  than 
Of  mai.and  t^    threc  months,  and  whether  such  school  shall  be  tau£;ht  by  a  male 

male  teaohsrs.  o  ^ 

or  female  teacher,  or  both,  and  whether  the  school  money  to  which 
the  district  may  be  entitled  shall  be  applied  to  the  support  of  the 

KJunUSmgr  summcr  or  winter  term  of  the  school,  or  a  certain  portion  of  each  ; 
but,  if  such  matters  shall  not  be  determined  at  the  annual  meet- 

powor  of  duirict  iDg,  thc  district  board  shall  have  power,  and  it  shall  be  their  duty 
to  determine  the  same. 

offlMM  of  school  Sec.  44.  The  oflScers  of  each  school  district  shall  be  a  direc- 
tor,  treasurer  and  clerk,  who  shall  hold  their  respective  offices 
until  the  annual  meeting  next  following  their  election  or  appoint- 
ment, and  until  their  successors  shall  have  been  chosen  and 
qualified. 

who.ign  orjow.  5^0.  45.  It  shall  be  the  duty  of  the  director  of  each  district 
to  sign,  together  with  the  clerk,  all  orders  drawn  by  the  clerk 
upon  the  treasurer  of  the  district,  for  moneys  collected  or  received 
by  him  to  be  disl'Ursed  therein. 

dutJia^*Iu'tI        Sec.  46.  The  director  shall  appear  for    and  in  behalf  of  the 

at  law.  district,  in  all  suits  brought  by  or  against  the  district^  when  no 

other  direction  shall  be  given  by  the  qualified  voters  of  such  dis- 
trict at  .a  district  meeting. 

SJt  ui?' ^'^  "^'  ^^'''-  ^^-  ^^  ^''^'^^'  '^^  ^^^^  ^^'^^y  ^f  ^^^^  trc^L^urer  of  each  district, 
to  calket  all  tax's  a^^essed  in  pursaance  ol'  the  provisions  of  this 
act,  in  o]>cJiiMi'..'e  lo  the  conmnuid  Cv)ntained  in  the  warrant  an* 
nexed  to  the  tax  list;  he  shall,  also,  apply  for,  and  receive  from 
the  county  superintendent  all  school  moneys  apportioned  to  his 
district,  and  pay  over,  on  the  order  of  tlie  clerk  and  director  of 
such  district,  all  moneys  so  collected  and  reeeived  by  him. 

Si::.  48.  The  treasin-er  shall  pro.-c it  to   the  district,  at  each 
annuahaeeting,  a  report,  in  writing,  containing  a  statement  of  all 
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moneys  received  by  liim  during  the  preceding  year,  and  of  such 
disbursements,  and  exhibit  the  vouchers  therefor,  and  also  a 
Btatement  of  all  taxes  assessed  upon  taxable  property  of  the  dis- 
trict during  the  year,  the  purposes  for  which  such  taxes  were 
asses.sed,  and  the  jimount  assessed  for  each  particular  purpose, 
which  report  shall  be  recorded  by  the  clerk,  and,  if  it  shall  appear 
that  any  balance  of  moneys  is  in  the  hands  of  such  treasurer  at 
the  time  of  making  such  report,  he  shall  immediately  pay  over 
such  balance  to  his  successor  in  office. 

Sec,  40.  The  treasurer  shall  execute  to  the  district  a  bond,  in  T/f"™i*  "•" 

'  cute  ft  bond. 

double  the  amount  of  money,  as  near  as  can  be  ascertained,  to 
como  into  his  hands  as  treasurer  during  the  year,  with  suflScieat 
securities,  to  be  approved  by  the  director  and  clerk,  conditioned 
for  the  faithful  discharge  of  the  duties  of  his  office. 

Sec.  50.  Such  bond  shall  bo  filed  with  the  clerk,  and,  in  case  Bondaiodiriifc 
of  the  breach  of  any  condition  thereof,  the  director  shall  cause  a 
suit  to  be  commencL'd  thereon  in  the  name  ot*  the  district,  and  the 
money,  when  collected,  shall  be  applied  by  such  director  to  the 
use  of  the  district,  as  the  same  should  have  been  applied  by  the 
treasurer. 

Sec.  51.  If  the  treasurer  shall  fail  to  aive  a  bond  as  is  re-  when boatti  »p- 

^  pulattreu«r«r. 

quired  in  this  act,  or  from  sickness  or  any  other  cause  shall  be 
unable  to  attend  to  the  duty  of  collecting  any  district  tax,  the 
Baid  board  shall  appoint  a  treasurer,  who  shall  possess  all  the 
powers  of  the  district  treasurer,  and  shall,  before  entering  upon 
the  duties  o^his  oflice,  give  a  bond  as  the  district  treasurer  is 
required  to  give. 

SEv;.  52.  If  such  treasurer  shall  refuse  or  neglect  to  pay  over  snccewor to  i>ro- 
any  balaucc  remaining  in  his  hands,  it  shviU  be  the  duty  of  his  *»p»7  0Ter. 
successor  in  office  to  prosecute,  without  delay,  his  official  bond  for 
the  recovery  of  such  balance. 

Sec.  53.  It,  by  the  neglect  of  any  treasurer,  any  .school  moneys  TreMtirtTw«pofc- 
•  shall  be  lost  to  any  school  district,  which  might  have  been  col- 
lected witiiiu  the  time  limited  in  the  warrant  delivered  to  him  for 
their  collection,  he  shall  forfeit  to  such  district  the  full  amount 
of  the  moneys  no  lost,  aiul  sh:Ul  accouut  for  the  same  to  such 
district,  in  the  same  raL.niier  us  if  they  had  been  collected. 

Sej.  54.  It  shall  be  the  duty  of  the  clerk  of  each  district  to  x>aty  of «!«». 
record  the  proceedings  of  his  district  in  a  book  to  be  provided  by 
the  district  for  that  purpose,  to  enter  therein  copies  of  all  reports 
made  by  him  to  the  county  superintendent,  aud  to  keep  and  pre- 
serve all  records,  books  and  papers  belonging  to  his  office,  and 
deliver  the  same  to  his  successor  in  office.  ^  j 
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^»«-  Sec.  55.  He  shall  be  the  clerk  of  the  district  board  and  of  all 

district  meetings  when  present,  but,  if  he  shall  not  be  present  at 
any  district  meeting,  the  qualified  voters  present  may  appoint  a 
clerk  of  such  meeting,  who  shall  certify  the  proceedings  thereof, 
and  the  same  shall  be  recorded  by  the  clerk  of  the  district. 

putriet  joMd  to      Seo.  66.  The  school  district  board  in   each  district  shall  con- 

hirt  tMoben. 

tract  with  and  hire  qualified  teachers  for  and  in  the  name  of  the 
district,  which  contract  shall  be  in  writing,  and  specify  the  wages 
per  week  or  month  as  agreed  upon  by  the  parties,  and  such  con- 
tract so  completed  shall  be  filed  in  his  oflice. 

•hlfwwdir*  ^®^'  ^'^'  '^^^  district  board  shall  provide  the  necessary  ap- 
pendages for  the  school  house,  during  the  time  a  school  shall  be 
taught  therein,  and  they  shall  keep  an  accurate  account  of  all 
expenses  incurred  by  them,  and  present  such  account  for  allow- 
ance to  the  qualified  voters  at  a  regular  district  meeting,  and  the 
amount  of  such  account,  as  allowed  by  such  meeting,  may  be  as- 
sessed and  collected  in  the  same  list  with  the  other  district  taxes, 
but  no  such  account  shall  be  allowed  at  a  special  district  meeting, 
unless  the  intention  to  present  the  same  shall  be  specified  in  the 
notice  of  such  meeting. 

2?i\?tili7f  *•''      Sec.  58.  It  shall  be  the  duty  of  the  clerk  to  give  at  least  ten 

mMUngs.  j^^g  previous  notice  of  every  annual  and  special  district  meeting, 

by  posting  up  notices  therefor  at  five  or  more  public  places  in  the 
district,  one  of  which  notices  shall  be  affixed  to  the  outer  door  of 
the  school  house,  if  there  be  one  in  the  district,  and  he  shall  give 
the  like  notices  for  every  adjourned  meeting,  when  ^uch  meeting 
shall  have  been  adjourned  for  a  longer  period  than  one  month. 
Every  notice  for  a  special  district  meeting  shall  specify  the  ob- 
jects for  which  such  meeting  is  called,  and  no  business  shall  be 
acted  upon  at  any  special  meeting  which  was  not  specified  in 

/  such  notice. 

S^^V^u?cria-'*      Sec.  59.  It  shall  be  the  duty  of  the  clerk,  between  the  first 

tendent.  ^^^  ^j^^  fifteenth  days  of  September  of  each  year,  to  make  and 

transmit  a  report,  in  writing,  signed  by  him,  to  the  county  su- 
perintenileiit,  in  the  year  in  which  it  shall  be  transmitted,  show- 

wTiat report  siu.ii  ing;  First,  Tho  uumbcr  of  children,  mule  and  foiiiale  dcsi;rnated 

•how.  .         O  '  ^  ^        ^  ° 

separately,  residing  in  the  district  on  tho  last  day  of  August^ 
previous  to  the  date  of  such  report,  over  the  age  of  five  and  un- 
der the  age  of  twenty-one  yetirs :  Second,  The  number  attending 
the  school  during  the  year,  under  the  ago  of  five  and  over  tho 
age  of  twenty- one  yeai-s :  Third,  The  whole  number  that  have 
attended  school  during  the  year :  Fourth,  The  length  of  time  a 
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school  has  been  taught  by  a  qualified  teacher,  the  name  of  each 
teacher,  the  length  of  time  taught  by  each,  and  the  wages  paid 
to  each:  Fifth,  ,The  amount  of  moneys  received  from  the  county 
treasurer  within  the  year,  and  the  manner  in  which  the  same  has 
been  applied :  Sixth,  The  amount  raised  by  the  district  in  such 
year,  and  the  purposes  for  which  it  was  raised :  Seventh,  The 
kind  of  books  used  in  the  school :  Eighth,  Such  other  facts  and 
statistics  in  regard  to  the  school  and  the  subject  of  education  as 
the  county  superintendent  may  direct. 

Sec.  60.  It  shall  be  the  duty  of  the  clerk  to  draw  orders  on  cierk  to  dnv  or- 
the  treasurer  of  the  district  for  money  in  the  hands  of  such  treas- 
urer, which  have  been  apportioned  to  or  raised  by  the  district,  to 
be  applied  to  the  payment  of  teachers'  wages,  and  apply  such 
money  to  the  payment  of  such  teachers  as  shall  have  been  em- 
ployed by  him  in  the  name  of  the  district,  and,  also,  to  draw 
orders  on  said  treasurer  for  moneys  in  his  hands,  to  be  disbursed 
for  any  other  purpose  for  which  the  same  shall  have  been  voted 
by  the  district,. agreeable  to  the  provisions  of  this  act:  Provid- 
ed^ Said  order  shall  be  signed  by  the  directors. 

Sec.  61.  That  it  shall  be  the  duty  of  the  clerk  to  make  out  cierittoiMk«o«t 
tax  lists  of  all  taxes  legally  authorized  by  the  district,  and  annex 
to  such  tax  lists  a  waiTant  under  his  hand,  directed  to  the  treas- 
urer of  such  district,  requiring  him  to  collect  the  sums  therein 
named. 

Sec.  62.  That  the  clerk  shall  furnish  a  suitable  school  regis-  SSS^i '"giltJr. 
ter  in  which  every  teacher  in  the  district  shall  be  required  to 
enter  the  names,  ages  and  studies  of  all  the  scholars  attend- 
ing school,  which  register  shall  be  deposited  with  the  clerk  at  the 
end  of  each  school  term ;  and  any  teacher  who  shall  willfully  u'JJgut^wiJT' 
neglect  or  refuse  to  comply  with  the  requirements  of  this  section,  JlJm.  **  *****  *' 
shall  forfeit  his  or  her  wages  for  teaching  in  such  district,  at  the 
discretion  of  the  district  board.  ^  ^ 

Seo.  63.  The  director,  treasurer  and  clerk  shall  constitute  the  i>»«*'i«»  *••«»• 
district  board. 

Seo.  64.  They  shall  purchase  or  lease  such  a  site  for  a  school  JS»oo^"Kw'*  **^' 
house  as  shall  have  been  designated  by  the  district,  in  the  cor- 
porate name  thereof,  and  shall  build,  hire  or  purchase  such 
school  house,  out  of  the  funds  provided  for  that  purpose,  and 
make  sale  of  any  school  house,  site  or  other  property  belonging 
to  the  district,  and,  if  necessary,  execute  a  conveyance  of  the 
same,  in  their  name  of  oflSce,  when  lawfully  directed  by  the 
qualifijd  voters  of  such  district,  at  any  annual  or  special  meeting. 
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Sec.  G5.  The  board  shall  have  the  care  and  keeping  of  the 
school  house  and  other  property  belonging  to  the  district,  except 
so  far  as  the  same  shall  be  specially  confided  to  the  care  of  the 
clerk,  including  all  books  purchased  by  the  district  for  the  use  of 
any  children. 

Sec.  Gti.  The  said  board  shall  have  power  to  fill,  by  appoint- 
ment, any  vacancy  that  shall  occur  in  their  own  number,  within 
thirty  days  after  such  vacancy  shall  occur,  and,  if  such  vacancy 
shall  not  be  filled  within  thirty  days  by  said  board,  it  shall  be 
the  duty  of  tho  county  superintendent  to  fill  such  vacancy  by 
appointment. 

Sel".  t)7.  The  district  loiird  may  purchai-c,  at  tlic  expense  of 
the  district,  when  families  or  guardians  may  not  be  able  to  fur- 
nish the  same,  such  school  books  as,  in  their  judgment,  may  bo 
necessary  for  the  use  of  any  children  attending  school  in  their 
district,  and  they  may  include  the  amount  of  such  pui'chase  in 
the  tax  list  to  be  collected  in  such  district. 

Sec.  G8.  The  board,  in  each  school  district,  sh^U  have  power 
to  determine  what  school  and  text  books  shall  be  used  in  the 
several  branches  taught  in  the  school  of  such  district. 

Sec.  69.  In  every  school  district  there  shall  be  taught  orthog- 
raphy, reading,  writing,  English  grammar,  geography  and  arith- 
metic during  the  time  such  school  shall  be  kept,  and  such  other 
branches  of  education  as  may  be  determined  by  the  board. 

Sec.  70.  All  district  6chool[8]  established  under  the  authority 
of  this  act,  shall  be  free  and  without  charge  for  tuition,  to  all 
children  between  the  age  of  five  and  twenty- one  years,  and  no 
sectarian  instruction  shall  be  allowed  therein. 

Sec.  71.  In  the  formation  or  alteration  of  a  school  district, 
the  district  board  of  any  district  to  be  affected  thereby  may  ap- 
peal to  the  tribunal  transacting  county  business,  who  shall  con- 
fer with  the  county  superintendent,  and  their  actions  shall  be 
final,  unless  duly  appealed  from. 

Sec.  72.  No  alteration  of  any  school  district,  made  without 
the  consent  of  the  district  board  thereof,  shall  take  effect  until 
after  three  months  notice  in  writing  shall  be  given  by  the  county 
superintendent,  to  some  one  or  more  of  such  district  board,  nor 
shall  any  alteration  of  any  organized  school  district  be  made  to 
take  effect  between  the  first  day  of  December,  in  any  one  year, 
and  the  first  day  of  April  following. 

Sec.  73.  When  a  new  district  is  formed,  in  whole  or  in  part, 
from  one  or  more  districts  possessed  of  a  school  house  or  en- 
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titled  to  other  property,  the  county  superintendent,  at  the  time 
of  forming  such  new  district,  shall  ascertain  and  determine  the 
proportion  of  the  value  of  the  school  house  and  other  property 
justly  due  to  such  new  district. 

Sec.  74.  Such  proportion  shall  be  ascertained  and  determined  JJSf°^JJJ^JJ,. 
according  to  the  value  of  the  taxable  property  of  the  respective  *'*"*• 
parts  of  such  former  district  at  the  time  of  the  division,  by  the 
best  evidence  in  the  power  of  the  county  superintendent,  and  the 
amount  of  any  debt  due  from  the  former  district,  which  would 
have  been  a  charge  upon  the  new,  had  it  remaiiicd  in  the  former 
district,  shall  be  deducted  from  such  proportion. 

Sec,  75.  Such  proportion,  when  ascertained,  shall  be  raised  Tax  pai.i  ^t  du- 
and  collected,  with  fees  for  collection,  by  the  district  board  of  J^aidT^to  ??cMtSJj 
the  district  retaining  the  school  house  or  other  property  of  the  ""  ""^^ 
former  district,  upon  the  taxable  property  of  their  district,  in  the 
same  manner  as  if  the  same  had  been  authorized  by  a  vote  of 
their  district  for  the  building  of  a  school  house,  and  when  col- 
lected shall  be  paid  to  the  treasurer  of  the  new  district,  to  be  ap- 
plied towards  procuring  a  school  house  for  such  district,  and  the 
money  so  paid  to  the  new  district,  shall  be  allowed  to  the  credit 
of  the  taxable  property  taken  from  the  former  district,  in  reduc- 
tion of  any  tax  that  may  be  imposed  on  said  taxable  property  in 
the -new  district,  for  the  building  of  a  school  house. 

Sec.  7G.  Whenever  it  shall  be  necessarv  to  form  a  district  Fiirming diWiou 

"  from  adjoining 

from  two  or  more  adjoining  counties,  the  superintendents  of  such  «'>««*^"- 
adjoining  counties  shall  meet  together  and  form  such  district, 
and  give  notice  thereof  in  the  same  manner  as  in  the  formation 
of  new  districts,  and  tho  clerk  of  the  district  so  formed  shall 
make  a  report  to  the  superintendent  of  each  adjoining  county  of 
such  part  of  said  district  as  may  be  situated  in  such  county  as  is 
prescribed  in  a  preceding  section  of  this  act,  and  any  district  so 
formed  may  be  altered  or  regulated  by  the  superintendents  of 
such  adjoining  counties  as  may  be  deemed  necessary. 

Sec.  77.  Any  person  conceiving  himself  aggrieved  in  conse-  fo'Jf**^,,*®,'?*!'*" 
quence  of  any  decision  made  by  a  school  district  meeting,  or  by  *«"*«*^- 
the  county  superintendent,  in  forming  or  altering,  or  refusing  to 
form  or  alter  any  school  district,  or  concerning  any  other  matter 
under  the  provisions  of  this  act,  may  appeal  to  the  Territorial 
superintendent,  who  is  hereby  authorized  and  required  to  exam- 
ine and  decide  the  same,  and  such  decision  shall  be  final  and 
conclusive:  Provided,  However,  that  the  decision  appealed 
from  shall  be  operative  until  the  Territorial  superintendent  shall 
reverse  or  change  the  same. 
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Kind  of  property      Sec.  78.  All  taxcs  raisod  and  collected  in  any  school  district 

taxed   for   school  ''  ^ 

purposes.  Jqj.  j^^iy  of  tlic  purposcs  authorizcd  by  the  provisions  of  this  act, 

except  when  otherwise  provided,  shall  be  assessed  'on  the  same 
kind  of  property  as  taxes  for  county  purposes  are  assessed. 

tofiut^flfJmiMt  Seo.  79.  The  clerk  of  each  school  district;  in  making  out  any 
tax  list,  shall  enter  therein  the  names  of  all  persons  liable  to  pay 
a  school  district  tax  in  such  district,  the  amount  of  personal 
property  to  be  taxed  to  each  such  person,  and  a  description  of  all 
the  taxable  real  estate  in  such  district,  and  he  shall  set  opposite 
to  each  description  of  taxable  property  the  valuation  of  the  same, 
and  the  amount  of  tax  charged  upon  such  property,  and  to  each 
person  respectively,  and  such  description  of  valuation  of  taxable 
property  shall  be  ascertained,  as  far  as  possible,  from  the  last 
assessment  roll  of  the  county. 

2lS*i!li*iut^  Sec.  80.  Whenever  any  real  estate,  in  any  school  district, 
shall  not  have  been  separately  valued  in  the  assessment  roll  of 
the  county,  and  the  valuation  of  such  real  estate  cannot  be  defi- 
nitely ascertained  from  such  assessment  roll,  the  district  board  of 
such  district  shall  estimate  the  value  of  the  same  in  proportion 
to  the  valuation  fixed  in  said  assessment  roll,  to  the  whole  part 
of  which  such  lot  or  piece  of  land  forms  a  part. 

Warrant  for  col-       Sec.  81.  Tho  Warrant  annexed  to  any  tax  list  shall  be  under 

looting  tazM  is-  ^ 

SJiSfte."'' ^"^  the  hand  of  the  clerk  of  the  district,  and  shall  command  the 
treasurer  of  such  district  to  collect,  from  each  of  the  taxable 
pei-sons  and  corporations  named  in  such  tax  list,  and  of  the 
owners  of  the  real  estate  described  therein,  the  several  sums  set 
opposite  to  the  persons  and  corporations  so  named,  and  to  the 
several  tracts  of  land  so  described,  within  forty  days  from  the 
date  thereof,  and  within  twenty  days  from  the  date  of  such  war- 
rants, to  personally  demand  such  tax  of  the  persons  charged 
therewith  in  such  lists,  if  they  be  found  within  bis  district,  and 
that  if  any  such  tax  shall  not  be  paid  within  twenty  days,  to  col- 
lect the  same  by  distress  and  sale  of  personal  property,  in  the 
same  manner  as  county  taxes  are  collected,  and  the  said  treasu- 
rer shall  execute  said  warrant  and  return  the  same  to  the  clerk, 
at  the  expiration  of  the  time  limited  therein  for  the  collection  of 
such  tax  list. 

uii'to^Mwi**'*  ^^^'  ^^'  ■'■^  *^y  ^^^  ^^  ^^^^  estate,  in  any  tax  list  delivered  to 
the  treasurer  of  any  district,  shall  remain  unpaid  at  the  time  he 
is  required,  by  law,  to  return  his  warrant  to  the  clerk  of  the  dis- 
trict, such  treasurer  shall  make  out  and  deliver  to-  the  county 
clerk,  a  statement,  in  writing,  containing  a  description  of  the 
lots  and  pieces  of  land  upon  which  such  taxes  remain  so  unpaid. 
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together  with  the  amount  of  tax  assessed  to  each,  and  he  shall 
make  and  snhscribe  an  affidavit  to  such  statement,  before  some 
justice  of  the  peace  or  other  person  authorized  to  administer 
oaths,  that  the  taxes  mentioned  in  such  statement  remain  un-  ^ 

paid,  and  that,  after  diligent  efforts,  he  has  been  unable  to  col- 
lect the  same,  and,  whenever  any  school  district  shall  embrace 
parts  of  more  than  one  county,  the  treasurer  shall  make  his  re- 
turn, as  aforesaid,  to  the  county  clerk  of  the  counties  in  which 
such  parts  of  such  district  may  be  situated.. 

Sec.  83.  The  county   clerk,   upon  delivery  to  him  of  such  ccnfieaS'Ifii- 
Btatement,  shall  give  a  certificate  to  the  treasurer  of  the  amount  Fte^wur^teUfc 
of  taxes  so  remaining  unpaid,  as  the  same  shall  appear  from  the 
statement  of  such  treasurer,  which  certificate  shall  be  deposited, 
by  the  treasurer,  with  the  district  clerk,  and  shall  be  filed  by  such 
clerk. 

Seo.  84.  Such  clerk  shall,  in  making  out  the  duplicate  assess-  Jjjs;"^^* 
ment  roll  of  the  district  next  thereafter,  enter  such  unpaid  taxes  *"•■* 
in  a  separate  column  therein,  opposite  to  the  description  of  the 
land  upon  which  the  taxes  remain  unpaid,  and  such  taxes  shall 
be  collected  in  the  same  manner  as  county  taxes  are  collected. 

Sec.  85.  The  warrant  issued  by  the  clerk  of  any  school  dis-  warrant  imed 

f  •'  bv  school  dlatrUt 

trict  for  the  collection  of  any  district  tax,  authorized  to  be  raised  SS^tj*******'*' 
and  collected  by  any  of  the  provisions  of  this  act,  may  be  exe- 
cuted in  any  other  district  or  town  in  the  same  county,  or  in  any 
other  county  in  which  any  part  of  such  district  is  situate,  when 
the  district  is  composed  of  parts  of  two  or  more  adjoining  coun- 
ties, and  such  warrant  shall  have  the  like  force  and  effect  as  a 
warrant  issued  for  the  collection  of  county  taxes,  and  the  treasurer 
of  the  district  to  whom  any  such  warrant  may  be  delivered  for 
collection  of  a  tax  list,  shall  possess  the  like  powers  in  the  exe- 
cution of  the  same  as  are  provided  by  law  for  the  collection  of 
county  taxes. 

Sec.  86.  Whenever  any  error  may  be  discovered  in  any  dis-  B«««a«ai  ««••• 
trict  tax  list,  and  made  to  appear  to  the  district  board,  they  may 
order  any  money  which  may  have  been  improperly  collected  on 
such  tax  list  to  be  refunded,  and  may  authorize  and  empower 
the  clerk  to  amend  and  correct  such  error  in  said  tax  list. 

Sec.  87.  Whenever  the  clerk  of  any  district  shall  deem  it  R^^^^  <>'*«« 
necessary,  he  may  renew  the  warrant  annexed  to  any  tax  list  in 
liis  district  for  thirty  days,  but  he  shall  have  power  to  renew  such 
warrant  but  once,  without  the  consent  of  the  superintendent  of 
the  county  in  which  the  school  house  of  such  district  shall  be 
located,  which  consent  shall  be  indorsed  on  such  warrant. 
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Tenant raaj  col-        Sbc.  88.  Wlieii  aiiv  (listrict  tax  shall  be  lawfully  assessed  and 
paid  by  any  person,  uji  account  of  any  real  property  whereof  he  is 
*     *  only  a  tenant  at  will,  or  for  any  period  not  exceeding  three  years, 

**  such  tenant  may  charge  and  collect  of  the  owner  of  such  estate, 

the  amount  of  the  tax  so  paid  by  him,  unless  some  agreement  to 
the  contrary  shall  be  made  by  such  tenant. 
SJ?nSi'Jachd?.-       Sec.  89.  It  shall  be  the  duty  of  the  county  clerk   of  each 
county,  as  soon  as  the  annual  assessment  roll  in  such  county 
shall  be  completed  in  each  year,  to  make  for  each  district  and 
part  of  a  district  in  such  county,  a  description  of  all  the  taxable 
property  therein,  with  the  valuations  affixed  thereto,  as  the  same 
shall  appear  on  the  last  assessment  roll,  which  shall  be  certified 
by  him   and  delivered  to  the  clerk  of  each  such  disti'ict  or  part 
of  district,  when  applied  for  by  such  clerk. 
com^nMt^noi       Sbc.  90.  Thc  tribunal  transacting  county  business  of  each 
county  shall  allow  the  clerk  thereof  such   compensation  as  they 
may  deem  reasonable  for  the  services  required  of  him  by  the 
provisions  of  this  act. 
jastiees  of  peace      Sec.  91.  Justiccs  of  the  poacc  shall  have  jurisdiction  in  all 
^ppoai.  cases  in  which  a  school  district  is  a  party  interested,  when  the 

amount  claimed  by  the  plaintiff  shall  not  exceed  one  hundred  dol- 
lars, and  the  parties  shall  have  the  right  of  appeal  as  in  other 
cases. 
2SS*diItricV"'      Sec.  92.  No  execution  shall  issue  on  any  judgment  against  a 
ocueekdbyux.   g^j^^^j  distrfct,  but  thc  samo  shall  be  collected  in  the  manner  pre- 
scribed in  this  act. 
leT^'uxfSHnd*-      ^^^'  ^^'  Whenever  any    final    judgment  shall   be   obtained 
■•■*•  against  any  school  district,  the  district  board  shall  levy  a  tax  on 

the  taxable  property  in  the  district  for  the  payment  thereof,  and 
such  tax  shall  be  collected  as  other  school  district  taxes. 
t*M*«fndSSt      S^^*  ^^'  Every  county  superintendent  who  shall  neglect  or 
fornegioot.         rcfusc  to  make  and  deliver  to  the  Territorial  superintendent  his 
annual  report,  as  required  by  this  act,  within  the  time  limited 
therefor,  shall  be  liable  to  pay  the  full  amount  of  money  lost  by 
such  neglect  or  refusal,  with  the  interest  thereon,  to  be  recovered 
by  the  county  treasurer  in  the  name  of  the  county. 
toil"*Jrtio"""'       Sec.  95.  All   money,  collected   or  received   by  any  county 
treasurer  under  the  provisions  of  the  preceding  section,  shall  be 
apportioned  and  distributed  to  the  school  districts  entitled  thereto, 
in  the  same  manner  and  ii:i  the  same  proportion  that  the  money, 
lost  by  any  neglect  dr  refusal  therein  mentioned,  would,  accord- 
ing to  the  provisions  of  this  act,  have  been  apportioned  and  dis- 
—  tributed. 
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'    Sec.  96.  Every  person,  duly  elected  to  the  office  of  director,  w^trict  omcer* 

*     A^  '  "^  '    neglecting  or  re- 

tren-^urer  or   clerk  of  any  school  district,   who  shall  neglect  or  incd  te?iijla^ 
refuse,  without  sufficient  cause,  to  accept  of  such  office  and  serve  d  "^  \ 

therein,  or  who,  having  entered   upon  the  duties  of  his  office,  ^g 

shall  neglect  or  refuse  to  perform  any  duty  required  of  him,  by 
the  provisions  of  this  act,  shall  forfeit  the  sum  of  ten  dollars. 

Seo.  97.  Every  clerk  of  a  district,  who  shall  wilfully  sign  a  ncTk  making 
false  report  to  the  county  superintendent  of  his  county,  with  m-  S'Jiio?' "*"**' 
tern  of  causing  such  county  superintendent  to  apportion  to  his 
district  a  larger  sum  than  its  just  proportion  o£  school  money  of 
the  county,  shall  be  deemed  guilty  of  a  misderaoanor  and  pun- 
ished by  a  fine,  not  exceeding  one  hundred  dollars,  or  by  imprison- 
ment, not  exceeding  thi'ee  months. 

Se':.  98.  Every  school  district  clerk,  who  shall  neelect  or  re-  Fin*  for  refmini 

•^  '  O  to  deliTer  ap 

fuse  to  deliver  to  his  successor  in  office  all  records,  books  and  r*p«"- 
papers  appertaining  to  such  office,  shall  be  subject  to  a  fine  not 
exceeding  fifty  dollars. 

Seo.   99.  That  all  persons   having  school   moneys  or  other  school  prowrty 
school  property  in  their  possession,  by  virtue  of  any  act  hereto-  *^**- 
fore  passed,  are  hereby  required  to  deliver  the  same  to  the  proper 
officer,  provided  for  by  this  act. 

Se'J.  100.  If  any  superintendent  of  public  schools  shall  re-  coiiMionefin- 

"  *^  *■  perintcndentfl 

ceive,  in  any  way,  from  the  publishers  of  any  school  books,  or  howVunuhed""" 
any  other  person  interested  in  the  sale  or  introduction  of  any 
book,  into  any  of  the  public  schools  of  this  Territory,  any 
money  or  bonus,  in  any  manner,  as  an  inducement  for  the  recom- 
mendation or  introduction  of  any  such  book  into  any  of  the  pub- 
lic schools  of  this  Territory,  said  superintendent  shall,  upon  con- 
viction thereof,  before  any  court  of  competent  jurisdiction,  be 
found  guilty  of  a  misdemeanor,  and  shall  be  confined  in  the 
penitentiary  for  not  less  than  one  [year]  nor  more  than  ten 
years,  and  shall  bo  fined  a  sum  of  money  not  exceeding  five 
thousand  dollars,  and  not  less  than  three  thou;:and  dollars,  one- 
tenth  of  which  money  shall  go  to  the  person  complaining  and  the 
other  to  the  school  fund  of  this  Territory. 

Seo.  101.  This  act  to  take  effect  and  be  in  force  from  and 
after  the  first  day  of  June  next. 

A.  LARZALERE, 

Speaker  of  House  of  Rv pre  sent  ativcs, 

C.  W.  BABCOCK, 

President  of  the  CounciL 

Approved  February  11,  1859, 

S.  TA^\yARY,  Governor. 
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CHAPTER  oxvn. 


[Chs.  117-118. 


AN  ACT  supplementary  to  "An  Act  to  provide  for  the  Organization,  Super- 
pervision  and  Maintenance  of  Common  Schools." 

Be  it  enacted  by  the  Governor  and  Legislative  ^ssemb/j  of 
the  Territory  of  Kansas  : 

Section  1.  The  Territorial  superintendent  of  common  schools 
shall  keep  his  oflSce,  temporarily,  at  the  city  of  Leavenworth, 
where  shall  be  deposited  all  papers  and  documents  appertaining 
to  the  business  of  his  office,  and  to  which  place  communications, 
on  the  subject  of  common  schools,  shall  be  addressed  to  him. 

Sec.  2.  This  act  to  take  effect  and  be  in  force  from  and 
after  its  passage. 

A.  LARZALERE, 
Speaker  of  House  of  Representatives. 
C.  W.  BABCOCK, 
President  of  the  Council. 
Approved  February  11,  1859. 
S.  MEDARY, 

Governor, 


SharilTi  office 


CHAPTER  CXVin. 

AN  ACT  Declaring  the  Office  of  Sheriff  of  Doniphan  County  vacant. 

Be  it  enacted  by  the  Governor  and  Legislative  Jlssemblj  qf 
the  Territory  of  Kansas : 

Section  1.  That  the  office  of  sheriff  of  Doniphan  county  shall 
be  and  the  same  is  hereby  declared  to  be  vacant. 

Sec.  2.  This  act  to  take  effect  from  and  after  its  passage. 

A.  LARZALERE, 
Speaker  of  House  of  Eepresentativcs. 
0.  W.  BABCOCK, 
President  of  the  Council. 
Approved  February  1,  1859. 
S.  MEDARY, 

Governor. 
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CHAPTER   CXIX. 

AN  ACT  to  authorize  the  Sheriffs  of  the  several  Counties  to  serve  Certain 

Processes. 

Be  it  enacted  by  the  Governor  and  Legislative  Assembly  of 
the  Territory  of  Kansas  :   , 
Section  1.  That  the  sherifiFs  of  the  several  counties  in  the  sheriffs Mthort«d 

10  Mrve  procwi 

Territory  shall  have  the  same  power  to  .serve  processes,  issued  •"<*»•»*'*«*  <^o"'*- 
out  of  the  district  courts,  and  perform  all  the  duties  of  the  United 
States  marshal,  as  is  prescribed  by  law, 

Sk  J.  2.  That  all  processes,  served  by  the  sheriffs  of  the  several  Jhe''r?fffor*dTiW^^ 
counties,  issued  by  the  clerks  of  the  district  courts,  shall  be  as  Hditj2wwT«d 

by  marshAl. 

valid  and  as  effectual,  in  law,  as  if  the  same  had  been  served  by 
the  marshal  aforesaid. 

Se  J.  3.  That  this  act  shall  take  effect  from  and  after  the  date 
of  its  passage.  % 

A.  LARZALERE, 
Speaker  of  the  House  of  Representatives, 
0.  W.  BABCOCK, 
President  of  the  Council. 
Approved  February  9, 1859. 
S.  MEDARY, 

Governor, 


CHAPTER  CXX. 

AN"  ACT  Concerning  the  Construction  of  Statutes. 

Be  it  enacted  by  the  Governor  and  Legislative  .Assembly  of 
the  Territory  of  Kansas : 

S3:^TiON  1.  In  the  construction  of  the  statutes  of  this  Terri-  coMtruetioa. 
tory  lac  following  rules  shall  be  observed,  unless  such  construc- 
tion would  be  inconsistent  with  the  manifest  intent  of  the  General 
Assembly  or  repugnant  to  the  context  of  the  statute  :    Firat,  The 
repeal  of  a  statute  does  not  revive  a  statute  previously  repealed,  Rep«a. 
nor  docs  such  repeal  affect  any  right  which  accrued,  any  duty 
imposed,  any  penalty  incurred,  nor  any  proceeding  commenced 
under  or  by  virtue  of  the  statute  repealed  :     Second,  Words  and  word«  %ia 
phrases  shall  bo  construed  according  to  the  context  and  the  ap-  ^ 
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proved  usage  of  the  language ;  but  technical  words  and  phrases 
and  such  others  as  may  have  acquired  a  peculiar  and  appropriate 
meaning  in  law,  shall  be  construed  according  to  such  peculiar  and 

Noniber.  appropriate  meaning :      Third,   Words   importing  the  singular 

number  only  may  be  extended  to  several  persons  or  things,  and 
words  importing  the  plural  number  only  may  be  applied  to  one 

Gender.  pcrson  or  thing,  and  words  importing  the  masculine  gender  only 

Joint  authority,  niuy  bc  cxtcnded  to  females:  Fourth,  Words  giving  a  joint 
authority  to  three  or  more  public  ofiicers  or  other  persons  shall 
be  construed  as  giving  such  authority  to  a  majority  of  them, 
unless  it  be  otherwise  expressed  in  the  act  giving  the  authority: 

Boad.to.  Fifth,  The  words  '^highway"  and  ''road''  include  public  brid^^es, 

and  may  be  held  equivalent  to  the  words  "county  way,"  ''county 
road,"  "common  road"  and  "Territorial  road:"     Sixth,  The 

Insane  xmrBon*.    words  "iusauc  pcrsou"  includc  idiots, 71071' compos  Tnent is, lumi tics 

i«n«.  and  distracted  persons:    Seventh,  The  word  "issue,"  as  applied 

to  the  descent  of  estates,  includes  all  the  Pawful  lineal  descendants 

R«ai  estate,  jtfl.  of  thc  anccstor :  Eighth,  The  word  "land"  and  the  phmses 
'^real  estate"  and  "real  property,"  include  lands,  tenements  and 
hereditaments,  and  all  rights  thereto  and  interest  therein,  equit- 

pereoaai property  able  as  wcll  Jis  Icgtil :  Niuth,  Thc  words  "personal  property" 
include  money,  goods,  chattels,  evidences  of  debt,  and  "things 

Property.  lu  actiou :"      Tcnth,  The  word  "property"  includes  personal 

Month,  yaar,  and  rcal  property:  Eleventh,  The  word  '•month"  means  a 
calender  month,  unless  otherwise  expressed,  and  the  word  "year" 
alone,  and  al.io  thc  abbreviation  "A.  D.,"  is  equivalent  to  the 

Oath  and  nftraa- expression  "year  of  our  Lord:"  Twelfth,  The  word  "oath" 
includes  "afSrmation"  in  all  cases  where  an  affirmation  may  be 
substituted  for  an  oath,  and,  in  like  cases,  the  word  "swear" 

pwrwn.  includes  the  word  "affu-ni:"     Thirteenth,  The  word  "person" 

may  be  extended  to  bodies  politic  and  corporate :     Fourteenth, 

Seal.  Where  the  seal  of  a  court  or  public  office  or  officer  may  be  re- 

quired by  law  to  bc  affixed  to  any  paper,  the  word  "seal"  shall 
include  an  impression  of  such  seal  upon  the  paper  alone  as  w^ell 
as  upon  wax  or  a  wafer  affixed  thereto:     Fifteenth,  The  Avord 

suta.  "State,"  when  applied  to  the  diifcrent  parts  of  the  United  States, 

includes  the  District  of  Columbia  and  the  Territories,  and  the 
words  "United  States"  may  include  the  said  District  and  Terri- 

Toira.  tori 03 :     Sixteenth,  The  word  "town"  may  mean  a  civil  town- 

ship, unless  a  dilicrent  meaning  is  plainly  intended:    Seventeenth, 

Will.  The   word   "will"  includes    codicils:     Eighteer.t'i,    The   words 

lairritiBf.  "written"  and  "in  writiiig"  may  include  priniiii^^  engraving, 
lithography,  and  any  other  mode  of  representing  words  and  let- 
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ters,  excepting  those  cases  where  the  written  signature  or  the 
mark  of  any  person  is  required  by  law  :     Nineteenth,  The  term 
"sheriff"  may  be  extended  to  any  person  performing  the  duties  shcrir. 
of  the  sheriff,  either  generally  or  in  special  cases  :     Twentieth, 
The  word  **deed"  is  applied  to  an  instrument  conveying  lands,  Deed, 
but  does  not  imply  a  sealed  instrument,  and  the  words  '^bond"  »«»«. 
and  "indontm'e"  do  not  necessarily  imply  a  seal,  but,  in  other  ladentw*. 
respects,  mean  the  same  kind  of  instruments  as  heretofore,  and 
the  word  * 'undertaking''  means  a  promise  or  security  in  any  uaderuwiif. 
form  where  rec^uired  by  law :     Twenty-first,  The  term  "execu-  E«ee«tow. 
tor"  includes  an  administrator  where  the  subject  matter  applies 
to  an  administrator:     Twenty- second,  The  Roman  numerals  and 
Arabic  figures  are  to  be  taken  as  part  of  the  English  language. 

Sec.  2.  This  act  to  take  effect  and  be  in  force  from  and  after 
the  first  day  of  June  next. 

A.  LARZ^VLERE, 
Speaker  of  House  of  Kepresentalives. 
C.  W.  BABCOCK, 
President  of  the  Council, 
Approved  February  11,  1859. 
S.  MEDARY, 

Governor. 


CHAPTER  CXXI. 

AN  ACT  Adopting  the  Common  Law  as  the  Rule  of  Action  in  thia  Territory 
and  Regulating  the  Authentication  o^  StatutcB  and  the  taking  effect 
thereof. 

Be  il  enacled  by  the  Governor  and  Legislative  ^issembly  of 
the  Territory  of  Kansas  : 
Sbction  1.  The  common  law  of  Enclaud  and  all  statutes  and  common  iewma 

,      ,  «  1  .  1        I.  I.  cerUin  BriUih 

acts  of  Parliament  in  aid  thereof,  made  prior  to  the  fourth  year  j^jt;****'*  '"^ 
of  James  the  First,  and  which  are  of  a  general  nature,  not  local 
to  that  kingdom  and  not  repugnant  to  or  inconsistent  with  the 
constitution  of  the  United  States  and  the  act  entitled  **An  act  to 
organize  the  Territory  of  Nebraska  and  Kansas/'  or  any  statute 
law  which  may  from  time  to  time  be  made  or  passed  by  this  or 
any  subsequent  Legislative  Assembly  of  the  Territory  of  Kansas, 
shall  be  the  rule  of  action  and  decision  in  this  Territory,  any  law, 
custom  or  usage  to  the  contrary  notwithstanding. 
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panuhneafc  iim-  gj-c.  2,  Punishmeiit,  by  virtue  of  the  common  law,  shall,  in 
no  wise,  be  other  than  fine  and  imprisonment,  and  such  fine  shall 
not  exceed  one  hundred  dollars,  and  such  imprisonment  shall  not 

BritiBh  8totDto>«  exceed  six  months ;  nor  shall  any  of  the  British  statutes  for  the 
'  punishment  of  crimes  and  misdemeanors  be  in  force  in  this  Ter- 
ritory. 

Of  the  Repeal  of  Laws. 

Kl5iSKS*b!iJ        ^^^'  ^'  ^^^^  ^  ^^^'j  repealing  a  former  law,  clause  or  provi- 
MtuMTTrJ'^iop-  sion,  shall  be  itself  repealed,  it  shall  not  be  construed  to  revive 
iBor  ftw,  c.       ^^^j^  former   law,  clause  or  provision,  unless  it   be   otherwise 
expressly  provided ;  hor  shall  any  law,  repealing  any  former  law, 
clause  or  provision,  be  construed  to  abate,  annul  or  in  anywise 
affect  any  proceedings  had  or  commenced  under  or  by  virtue  of 
the  law  so  repealed,  but  the  same  shall  be  as  effectual  and  be  pro- 
ceeded on  to  final  judgment  and  termination  as  if  the  repealing 
law  had  not  passed,  unless  it  be  otherwise  expressly  provided. 
LAWS  hereafter         Sec.  4.  All  acts  of  the  Legislative  Assembly  hereafter  passed 
lake  effect.         g^all  take  effect  at  the  end  of  the  session  at  which  they  are  passed, 
nnless  a  different  time  is  therein  appointed. 


Of  the  Authentication  and   Taking  Effect  of  Statutes. 
8utiitee,how  aa-      Sec.  5.  Whcu  a  bill,  that  has  passed  both  houses  of  the  Legis- 

thontieated,  *-  ^ 

lative  Assembly,  shall  be  returned  by  the  governor  without  his 
signature  and  with  objections  thereto,  and,  upon  a  reconsideration, 
shall  pass  by  a  vote  of  two-thirds  of  both  houses,  it  shall  be  au- 
thenticated as  having  become  a  law  by  a  certificate  endorsed 
thereon  or  attached  thereto,  in  the  following  form:  *'  This  bill 
having  been  returned  by  the  governor  with  his  objections  thereto, 
and,  after  reconsideration,  having  passed  by  a  vote  of  two-thirds 

x)f  both  houses,  it  has  become  a  law  this day  of ." 

Which,  being  signed  by  tbe  president  of  the  Council  and  speaker 
of  the  House  of  Representatives,  shall  be  deemed  a  suflScient 
authentication  thereof,  and  the  bill  shall  be  deposited  with  the 
laws  in  the  office  of  the  secretary  of  the  Territory. 
Buu  not  returned  Sec.  6.  Evcry  bill,  which  has  passed  both  houses  of  the  Legis- 
IltKIucaua/'^  lative  Assembly  and  shall  not  be  returned  by  the  governor  within 
three  days,  having  thereby  become  a  law,  shall  be  authenticated 
by  causing  the  fact  to  be  certified  thereon  by  the  president  of  the 
Council  and  the  speaker  of  the  house  of  Representatives,  in  the 
following  form  :  ''This  bill  having  remained  with  the  governor 
three  days,  (Sundays  excepted,)  and  the  Legislative  Assembly 
being  in  session,  it  has  become  a  law  this day  of — . 
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A.  B.,  president  of  the CouDcil.    0.  D.,  speaker  of  the  House  of 
Eepresentatives." 

Sec.  7.  The  original  acts  of  the  Legislative  Assembly  shall  be  oforigi*.!  Mt«. 
deposited,  immediately  after  they  shall  have  been  passed,  with 
and  kept  by  the  secretary  of  the  Territory. 

Sec.  8.  All  laws,  hereafter  to  be  printed  by  authority  of  this  SiSul  Sj  2S». 
Territory,  shall  be  distributed  by  the  secretary  of  the  Territory,  *"'' 
as  follows :  To  the  Territorial  librarian,  for  the  use  of  the 
library,  twenty  copies  ;  and,  for  the  following  public  officers, 
one  copy  each,  namely:  The  governor,  each  member  of  the 
Council  and  House  of  Representatives  and  the  officers  of  the 
aame,  including  the  codifying  commissioners  of  the  present  ses- 
sion ;  each  of  the  judges  of  the  supreme  court ;  the  United  States 
district  attorney ;  the  marshal  of  the  Territory ;  attorney  general ; 
auditor  of  the  Territory  ;  treasurer  of  the  Territory  ;  each  county 
attorney  ;  judge  of  probate ;  each  county  treasurer ;  each  register 
of  deeds  ;  the  board  of  supervisors  in  each  county ;  notaries 
public ;  sheriffs ;  coroners  ;  justices  of  the  peace ;  each  township 
board  of  supervisors ;  clerk  of  the  supreme  court ;  clerks  of  the 
district  courts;  the  delegate  in  Congress ;  the  secretary  of  the 
United  States  ;  the  secretary  of  each  State  and  Territory  of  the 
Union,  for  the  use  of  each  State  and  Territory ;  to  the  library  of 
Congress :  Provided ,  That  no  person  who  shall  hold  more  than 
one  of  the  above  named  offices  shall  be  entitled  to  more  than  one 
copy. 

Sec.  9.  Whenever  the  printing  and  publication  of  the  laws  |5^*J7jJ;t 
ahaJl  hare  been  completed,  the  secretary  of  the  Territory,  as  soon  ?h«'^*^"*' 
as  may  be,  shall  deliver  or  transmit  to  the  county  clerk  in  each 
of  the  organized  counties,  a  sufficient  number  of  copies  thereof 
for  distribution  among  the  several  officers  of  their  respective 
counties  and  of  the  counties  thereto  attached  for  judicial  pur- 
poses ;  and  it  shall  be  the  duty  of  the  said  clerk  to  keep  a  correct 
fitatement  of  the  name  and  office  of  the  several  persons  who  may 
receive  copies  thereof,  and,  also,  to  take  a  receipt  for  the  same 
when  delivered.  In  case  the  number  first  transmitted  shall  not 
supply  the  officers  authorized  to  receive  a  copy  of  the  laws  in  any 
county,  the  clerk  shall  inform  the  librarian,  who  shall  immediately 
forward  the  number  to  make  up  the  deficiency. 

Sec.  10.  The  copy  delivered  to  any  person  shall  have  stamped  JJg*^** 
or  written  thereon  the  name  of  the  office  held  by  such  person,  and 
shall  again  be  deposited  in  the  office  of  said  clerk  on  the  expira- 
tion of  his  term  of  office,  by  the  person  to  whom  the  same  may  have 
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been  delivered;  and  any  person  failing  to  deposit  the  said  copy 
in  pursuance  hereof,  shall  forfeit  the  sum  of  two  dollars,  to  be 
recovered  by  the  said  county  clerk  in  his  own  name,  by  an  action 
of  debt,  in  any  court  of  competent  jurisdiction,  for  the  use  of  the 
proper  county. 
SwduJJ'wIi^iff'  ^^^'  ^^'  ^^^^^  several  copies  of  the  laws  remaining  after  dis- 
tribution among  the  several  countios,  as  contemplated  in  this 
chapter,  shuli  ho  depojjited  in  the  Ton'itorial  liurury;  and  the 
librarian  shall  ('arnish  each  of  the  odicors  mm  persons,  other  than 
the  county  ofiiccrs  hereinbefore  designatc'l,  with  a  copy  thereof > 
on  demand,  and  sli.iii  take  a  receipt  therefor  when  delivered. 

A.  LARZALERE, 
Speaker  of  House  uf  Representatives, 
C.  W.  BABCOCK, 
President  of  the  CjunciL 
Approved  February  11,  1859. 
S.  MEDARY, 

Governor, 


CHAPJ^R  CXXIl. 


AN   ACT   Relating  io  the   Aulhenticalion    of    Statutes,    Records,   Office 

Papers,  5iC. 

lie  it  enacted  by  the  Governor  and  Legislative  *.'2ssemhly  of 
t/ic  Territory  of  Kansas : 

Antiioriz-d  tut-  Si^JTiON  1.  Thc  prlutcJ  statiito  book  of  this  Terri to: 3',  printed 
under  authority,  shall  be  evidence  of  the  private  acts  therein  con- 
tained. 

Printed  gtatou        Sej.  2.  Thc  printed  Btatuto  books  of  the  several  States  and 

Weksof  other  1   r-i 

tutcs  eTidtucfl.    Territories  of  the  United  Stiites,  purporting  to  be  printed  by  the 

authority  of  such  States  and  Territories,  shall  be  prima  facie 

evidence  of  the  legislative  acts  of  such  States  or  Teiritories. 

Cfriiflcdcnp'Mof      Sr,o.  3.   Copies  of  any  act,  law  or  resoluiion  contained  in  the 

jMuVc//io"*oV  printed  statute  books  of  the  States  and  Territories  of  the  United 

Mouca.  States,  purporting  to  be  printed  by  authority,  and  which  arc  now 

or  may  bo  hereafter  depcjsitcd  in  the  office  of  thc  secretary  of  this 

Territory,  and  re  quired  by  law  to  be  there  kept,  certified  under 

the  hand  and  seal  of  office  of  tho  secretary  of  this  Territory,  shall 

be  admitted  as  evidence. 

id'l^'irMf'l-on"*^      SE'J.  4.  The  printed  books  containing  the  acts  of  the  Congress 

»r«itua.ucc.     ^^  ^.^^  United  States,  puipoiting  to  be  publiclad  by  raithority  of 
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said  Corigress,  or  by  authority  of  the  Uaited  States,  shall  be 
prima  facie  evidence  o£  the  luws,  public  or  private,  general, 
local  or  special,  therein  contained. 

Sec.  5.  Copies  of  any  act,  law  or  resolution  contained  in  any  copioiof  wis 

^  "^  '  •'    certified  hjwtj%- 

Buch  book,  now  or  hereafter  deposited  in  the  office  of  the  eecre-  ^^z  «▼"«••• 
tary  of  this  Territory,  certified  under  the  hand  and  official  seal 
of  said  30'jretary,  shall  be  received  in  evidence. 

Sec.  6.  The  printed  voruracs  purporting  to  contain  the  laws  J7',;5;J„y^^ 
of  a  sister  State  or  Territory,  sliall  be  admitted  as  prima  facie  «'^*^'''''=«- 
evidence  of  the  statutes  of  such  States  and  Territories. 

Sec.  7.  Public  documents  purporting  to  be  edited  or  printed  Anthoriied  p«b. 
by  authority  of  Congress,  or  either  house  thereof,  shall  be  evi-  iei'c^c.''" *'** 
denco  to  the  same  extent  that  authenticated  copies  of  the  same 
would  be. 

Sec.  8.  Copies  of  proceedings  before  justices  of  the  peace,  eeHVn*/5?S» 
certified   by  the  justice  before  whom  the  proceedings  are  had,  |SM«cv!a«£i.  . 
shall  be  evidence  oL'  su«.*li  procceJingrs. 

Sec.  9.  Copies  of  all  TJapers  on  file  in  the  office  of  the  secre-  copiesofpapen 

i  1      r  in  tlic  otHcc  of 

tary  of  the  Territory,  treasurer,  and  auditor  of  public  accounts,  JwISucT  **" 
or  of  any  matter  recorded  in  either  of  said  offices,  certified  under 
the  seal  of  the  respective  offices,  shall  be  evidence  in  all  courts 
of  this  Territory. 

Sec.  10.    Copies  of  procecdir;;s  had  before  a  lustice  of  the  wiim  jwue*  •«» 

^  *  "  •'  of  otlic-e.  coplMol 

peace,  where  such  justice  is  out  of  office,  certified  by  the  justice  Scncif  "** **** 
who  is  in  possession  of  the  docket  and  papers  of  such  justice, 
shall  be  received  in  evidence  in  any  court  in  this  Territory. 

Sec.  11.  Printed  copies  of  the  ordinances,  resolutions,  rules,  certified copi«oi 
orduis  aiiu  by-lavrs  oi  any  city  or  iucv^rporaled  town  in  the  Tor-  \Uu'^^UJu^ 
ritory,  puUished  by  authority  of  such  city  or  incorporated  town, 
and  manuscript  copies  of  the  same,  certified  under  tho  hand  of 
the  proper  officer,  and  having  the  corporate  seal  of  such  city  or 
town  affixed  thereto,  shall  be  received  as  evidence. 

Sec.  12.  When  by  ordinance  or  customs  of  any  religious  soci-  ruLt*?.*'"*^ 
cty  or  congregation  in  this  Territory  a  register  is  required  to  be 
kept  of  marriages,  births,  bi.plisras,  deaths  or  interments,  Luch 
register  shall  be  adiniited  as  evidence. 

Sec.  13.  Copies  of  tho  register  referred  to  in  the  preceding  copiw of  wgjttw 
section,  certified  by  the  pastor  or  other  head  of  any  such  society 
or  congregation,  or  by  tho  clerk  or  other  keeper  of  such  register, 
and  verified  by  his  aiVidavit  in  writing,  bhall  be  received  in  evi- 
dence. 

Sec.  l-i.  Copies  of  nil  bonds  required  by  law  to  be  given  by  5^';*d«^'^i?c»w*' 
all  county  (lli.cis,  collc/trrs  of  the  rcver.uo,  clciks  of  the  courts 
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of  record  in  the  Territory,  register  of  deeds,  and  all  other  officers 
of  or  under  the  Territory,  who  are  required  by  law  to  give  bond 
for  the  faithful  performance  of  their  duties,  duly  certified  by  the 
seal  of  office  of  the  officer  in  whose  custody  such  bond  is  required 
by  law  to  be  kept,  may  be  sued  upon,  and  shall  be  received  in 
evidence,  to  all  intents  and  purposes,  as  the  originals  themselves. 
certiflAdeepiMof      Sec.  15.  Copics  of  contracts  entered  into  by  individuals  with 

contrMtt  nftdo  ^ 

n^^uJ^ki^^^  ^^^  Territory,  or  any  officer  thereof,  or  with  any  county,  or  with 
eridano*.  ^^^  persou  for  the  benefit  of  any  county,  under  or  by  authority 

of  any  law,  or  the  lawful  order  of  any  court  in  the  custody  and 
keeping  of  any  officer,  duly  certified  and  attested  by  the  official 
seal  of  such  officer,  or  if  such  officer  has  no  official  seal,  then 
verified  by  the  affidavit  of  such  officer,  may  be  sued  upon,  and 
shall  be  received  in  evidence,  to  all  intents  and  purposes,  as  the 
originals  themselves. 
SUlSow^d*'*'      ^^^*  ^^'  Copies  of  all  bonds  required  by  law  to  be  given  by 
JJldwlS"**"     ^^  executors,  administrators,  guardians,  and  commissioners,  for 
the  faithful  discharge  of  their  duties,  as  such,  and  the  bonds  of 
principals  and  sureties  required  to  be  taken  in  the  course  of  any 
judicial  proceedings,  in  any  of  the  courts  of  ihis  Territory,  duly 
certified  by  and  attested  with  the  seal  of  office  of  the<«^cer  to 
whom  by  law  the  custody  of  the  same  is  committed,  shall  be  evi- 
dence, to  all  intents  and  purposes,  as  the  originals  themselves. 
SSJJttrp^Sdiio-      Sec.  17.  Where  suit  shall  be  brought  upon  any  copy  of  a  bond 
^oiioftuorigi-  ^j.  contract  in  writing,  mentioned  in  any  of  the  three  preceding 
sections,  and  the  defendant  shall  plead  that  he  did  not  execute 
the  bond  or  other  writing,  or  on  motion  to  the  court,  such  plea  or 
motion  being  verified  by  affidavit,  the  court  inay,  if  necessary  to 
the  attainment  of  justice,  require  the  production  of  the  original 
bond  or  other  writing. 
SSSJil^SipeM'        ^^^'  ^^'  Whenever  any  written  evidence  in  a  cause  shall  be  in 
•Tid«iio«.  ^  language  other  than  the  English,  a  written  translation  thereof 

into  the  English  language,  made  by  a  competent  translator,  and 
verified  by  his  affidavit,  may  be  read  in  evidence  instead  of  the 
original,  if  such  original  be  competent  evidence. 
SwdJ^TiIElM^t'  S^^*  19*  Copies  of  all  papers  and  records  required  by  law  to 
be  filed  or  recorded  by  any  register  of  deeds,  when  certified  by 
such  officer  and  authenticated  by  his^seal  of  office,  shall  be 
received  in  evidence  in  all  cases  as  the  originals. 
iSS'lTWeiS."*  ^^^-  2^'  ^^®  \iSMdl  duplicate  receipt  of  the  receiver  of  any 
land  office,  or,  if  that  be  lost  or  destroyed,  or  beyond  the  reach 
of  the  party,  the  certificate  of  such  receiver  that  the  books  of  his 
office  show  the  sale  of  a  tract  of  land  to  a  certain  individual,  is 
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proof  of  title  equivalent  to  a  patent  against  all  but  the  holder  of 
an  actual  patent. 

Sec.  21.  In  the  cases  contemplated  in  the  last  section,  the  sig-  Jl2!d  sSSliKr 
nature  of  the  ofBcer  shall  be  presumed  to  be  genuine  until  the  ""*""* 
contrary  is  shown. 

Sec.  22.  Copies  of  records  and  proceedings  in  the  courts  of  a  w^wtifawma- 
f  oreign  country  may  be  admitted  in  evidence  upon  being  authen- 
ticated as  follows :  First,  By  the  official  attestation  of  the  clerk 
or  officer  in  whose  custody  such  records  are  legally  kept :  and, 
Second,  By  the  certificate  of  one  of  the  judges  or  magistrates  of 
such  court  that  the  person  so  attesting  is  the  clerk  or  officer  le- 
gally intrusted  with  the  custody  of  such  records,  and  that  the 
signature  to  his  attestation  is  genuine :  and,  Third,  By  the  offi- 
cial certificate  of  the  officer  who  has  the  custody  of  the  principal 
seal  of  the  government  under  whose  authority  the  court  is  held, 
attested  by  said  seal,  stating  that  such  court  is  duly  constituted, 
specifying  the  general  nature  of  its  jurisdiction  and  verifying  the 
seal  of  the  court. 

Sec.  23.  This  act  to  take  effect  and  be  in  force  from  and  after 
the  first  day  of  June  next. 

A.  LARZALERE, 
Speaker  of  House  of  Representatives, 
C.  W.  BABCOOK, 
President  of  (he  Council. 
Approved  February  8,  1859. 
S.  MEDARY, 

Governor. 


CHAPTER  CXXm.    . 

AN  ACT  to  prevent  the  Destruction  of  Stock  by  Contagious  Diseases. 

Be  U  enacted  by  the  Governor  and  Legislative  Assembly  of 

the   Territory  of  Kansas : 

Section  1.  Every  person  shall  so  restrain  his  diseased  or  dis-  ^^oi^ninj^^y 
tempered  horses  and  cattle,  or  such  as  [are]  under  his  care,  that 
they  may  not  go  at  large ;  and  no  person  shall  willfully  and 
knowiugly  drive  any  diseased  or  distempered  horses  or  cattle, 
affected  with  what  is  commonly  known  as  Texas  or  Spanish 
fever  or  any  other  infections  or  disease,  into  or  through  this  Ter- 
ritory, or  from  one  point  thereof  to  another,  unless  it  be  to  remove 
them  from  one  piece  of  ground  to  another  of  the  same  owner. 
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Anvpersori  offen-lirg  a;rriir.-t  tLis  se?iior..  in  c:tLer  re?r*ec:,  shall, 
OD  corivictio:.  tLcrcjf.  forfeit  i'.ver.*v-£ve  Ji.rars  for  ererr  head 
of  sach  heroes  or  cattle,  ar.d  be  liaVlc  for  aU  dair.ages. 

{S«!?>^*t^'ar.      ^^ '•  2'  ''*'^-^'  j-istice  o?  the  pen'^e.  uj^n  proof  before  him  that 

SUSSa^T''*'  ar.vliorsci?  or  cnttle  nrc  ^'::  g  lit  laigo.  (.v  ere  tlriyen  in  or  throcch 
his  county,  in  violation  of  the  pre?eJ'r.g  section,  raav  direct  the 
owner  or  his  agent  to  impour.d  ibera  :  and,  if  te  fails  t"  do  so 
or  Huffer?  thciii  to  escnpe  from  the  pound,  before  ulitjinir.g  from' 
the  justice  residing  in  such  county  a  certificate  that  they  may  be 
removed  with  safety,  the  ju-Mce  giving  such  dirsction  or  some 
other  justice  s!i  -.1!  orler  tLea:  to  le  kirio  :,  an  J  th:  owner  ihereof 
shall  be  held  lialle  for  all  damages. 

5!S2VJf*d«  to^      Sec.  3.  The  coiiStaWc  or  any  other  person  who  may  execute 

"*'  the  order  of  any  justice  [of  the  peace,]  as  aforesaid,  to  kill  anj 

such  horse  or  cattle,  shall  have  one  dollar  for  each  head,  to  be 

paid  by  the  owner,  in  each  case,  if  he  be  known,  and,  if  not,  bj 

SuwiT"'*'  *^®  couLty  ;  and,  if  any  officer  to  whom  any  such  order  is  directed 
shall  fail  to  execute  it,  he  shall  forfeit,  in  each  case,  an  amooot 
equal  to  said  fees. 

wf(I?«7MtuI*"*  ^^"-  '*•  ^^^  fi"^s  ^^^  forfeitures,  incurred  under  the  provisions 
of  this  act,  shall  be  recovcretl  by  action  before  a  justice  of  the 
peace,  and  all  such  fines  shall  be  paid  into  the  school  funds  in 
and  for  the  township  having  jurisdiction  of  the  case. 

SriS*dme!.''bJ?        S^^*  ^'  ^•<^thing  in  this  act  shall  be  so  construed  as  to  allow 

KS^Id'Novem-  any  person  or  persons  to  drive  or  cause  to  be  driven  into  or 
through  the  counties  of  Bourbon,  Liim,  Lyldns  and  Johnson  any 
drove  or  droves  of  cattle  from  the  States  of  Texas  or  Arkansas, 
or  the  Indian  Territory  lying  south  of  the  Territory-  of  Kansas, 
between  the  first  days  of  June  and  November,  in  each  year ;  and 

p«ftftUr.  any  person  or  persons  violating  the  provisions  of  this  section  shall, 

for  tlio  first  ofTcnse  be  fined  in  any  sum  not  less  than  five  hundred 
dollars  nor  more  than  one  thousand  dollars,  and,  for  the  second 
and  every  subsequent  offense,  in  any  sura  not  less  than  one  thou- 
sand dollars  nor  more  than  three  thousdud  dollars,  at  the  discre- 
tion of  the  court. 

Sec.  G.  This  act  to  take  effect  and  be  in  force  from  and  after 
its  passage. 

A.  LAEZALERE, 
Speaker  of  House  of  Representatives^ 
C.  W.  BABCOCK, 
President  of  the  Council, 
Approved  February  1,  1859. 

S.  MEDARY,  Governor. 
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CHAPTER  CXXIV. 

AN  ACT  Concerning  lost  Goods  and  Estrays. 


Be  it  enacted  hy  the  Governor  and  Legislative  Assembly  of 
the  Territory  of  Kansas  : 

Section  1.  Any  person  stopping  or  talcing  up  any  kind  of  Skf^'^ipwatS* 
water  craft,   or  timber,  logs  or  lumber  adrift  upon  any  water  Jweil  ''** 
course  within,  or  upon  the  borders  of  this  Territory,  or  lodged 
upon  the  shore  or  bank  thereof,  or  any  stray  beast,  or  finding 
any  money  or  other  personal  property,  shall  proceed  therewith  as 
follows  : 

Sec.  2.  IP  the  property  does  not  exceed  ten  dollars  in  value,  he  JIS? "o't'JKlS 

•     „  .  ,  .  .    .  .  -  ten  dollars  la 

shall  put  up  two  written  advertisements  containing  a  notice  of  ▼*»»•• 
the  finding  and  description  of  the  property,  in  two  public  places 
in  the  township,  where  it  was  found,  and  file  one  such  notice  in 
the  county  clerk's  ofiSce,  and,  if  no  owner  appears  within  six 
months  from  advertisement,  and  proves  his  property  and  pays  the 
reasonable  charges,  the  property  shall  vest  in  the  finder. 

Sec.  3.  If  the  property  exceeds  ten  dollars,  and  does  not  ex-  J^dsViT^rnd'aa- 
ceed  thirty  dollars  in  value,  the  finder  shall,  within  five  days  after  **'"'*''^^**"*'*- 
the  finding,  appear  before  a  justice  of  the  peace  of  the  county  or 
the  county  clerk,  and  make  a  written  statement,  setting  forth  the 
time  and  place  of  the  finding,  and  a  general  description  of  the 
property,  and  the  officer  shall  issue  his  warrant  appointing  three  iJJrlSU^*^'''*** 
disinterested  persons    to  examine   the  property,  and  to  report 
under  their  hands  an  appraisement  with  an  accurate  description 
of  the  property,  setting  forth  all  marks  which  may  assist  to  iden- 
tify it.     The  report  shall  be  sworn  to  by  the  appraisers,  and  by 
the  finder,  also,  so  far  as  to  state  that  the  property  named  in  it  is 
all  which  he  has  found,  and  that  neither  the  property  nor  any 
mark  on  the  same  has  been  altered  or  defaced  by  him,  or  by  any 
other  person  with  his  knowledge. 

Sec.  4.  If  the  property  is  appraised  at  more  than  ten  dollars  ?e" V^to  "«*/ 
value,   tho  justice   shall    return   the  statement    of   the  finder, 
his  warrant  and  the  report  of  the  appraisers,  with  the  affidavit, 
to  the  county  clerk,  and  the  clerk  shall  enter  them  at  large  in  a 
book  to  be  kept  for  that  purpose,  and  shall  post  a  notice  contain-  aa?pos*  "JSm. 
ing  the  finder's  statement  and  the  appraisers'  report  on  the  door 
of  the  court  house,  and  the  finder  shall,  also,  give  such  notice  as 
before  directed.     If  the  property  is  appraised  at  more  than  ten  when  property 
and  not  more  than  thirty  dollars,  and,  if  no  owner  appears  and  «»■». 
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• 


')  ,,fn)v«Q5  his. property  and  pays  the  charges,  within  nine  months 
C'  f*  ,  rfi?oartl:\e  filing  the  papers  with  the  clerk,  the  property  shall  vest 
•-^t/'>i       k  St the^n<^er  on  his  paying  the  costs   of  the  above  proceedings, 

and  not  before. 
twAySSiuMto        Sec.  S.  If  the  appraisement  of  the  property  exceeds  thirty  dol- 
mak«  pubuofttion  j^^^^  j^  addition  to  the  notices  above  directed,  the  county  clerk 
shall  publish  for  four  weeks,  in  some  newspaper  in  his  county,  or, 
if  there  be  none,  then  in  some  other  county,  a  notice  of  the  time 
and  place  of  finding,  with  the  finder's  name  and  a  general  des- 
iS^i^iiS^u   ^^^P^'o^  ^f  ^^^  property  ;  and,  if  no  owner  appears  and  proves  his 
tw^Yo  montbs.    property,  within  twelve  months  from  the  time  the  notices  above 
directed  were  first  published,  'the  finder  may   take  the  property, 
and  the  right  thereto  shall  be  vested  in  him,  if  he  will  pay  the  ex- 
penses  and    pay  one-half  the  appraised  value,  deducting  the 
charges,  into  the  county  treasury, 
cojnijjijricij-        Sec.  6.  If  the  finder  does  not  take  the  property  upon  the  above 
•iwriirt«NU.       terms,  the  county  clerk  shall  issue  a  warrant  under  his  hand  to 
the  sheriff  or  a  constable,  to  sell  the  property  in  the  same  manner 
as  on  execution,  and,  having  deducted  the  whole  charges,  to  pay 
^"'hll^f^'t   *  one-half  the  remainder  into  the  county  treasury,  and  the  other 
half  to  the  finder  ;  but,  if  the  owner  appears  before  the  sale  takes 
place,  he  may  still  prove  his  property  and  pay  the  charges  as 
above  provided,  and  the  sale  may  be  adjourned  therefor. 
iliSwTiJJJoM       Sec.  7.  If  the  appraisement  of  the  property  exceeds  one  hun- 
SJSSSiinS!^"'  dred  dollars,  and  the  property   does  not    consist  of   domestic 
animals,  it  shall  be  kept  two  years  for  the  owner's  appearance, 
and  the  sale  provided  for  in  the  two  preceding   sections  shall  not 
take  place  within  that  time. 
Sk™ip  KiSS      Sec.  8.  But,  if  the  property  in  any  of  the  cases  above  contem- 
lpri?*i5ii'S3w*"*  plated  consists  of  domestic  animals,  and  the  notice  is  given  orthe^ 
■MtioA.  papers  filed  in  the  county  office  after  the  first  of  December,  and 

before  the  first  day  of  April,  nine  months  shall  be  required  to 
pass  before  the  proceedings  to  vest  the  property  in  the  finder  or 
for  a  sale  to  take  place  shall  be  had. 
smyiag  anittftii  Sec.  9.  No  persou  is  authorized  to  take  up  straying  animals 
JSi!'**^"**"*"  (®*^®  ®^^"^^^®»  J^^*^^  *^^  trespassing  animals,)  except  in  the 
civil  township  in  which  he  resides,  nor  shall  the  property  in  them 
vest  in  the  finder  before  the  first  day  of  December,  if  taken  up 
after  the  last  day  of  March. 
JJiJj"  Sec.  10.  When  money  other  than  cost  is  paid  into  the  county 
treasury,  under  any  of  the  preceding  provisions,  the  owner  of  the 
property  will  be  entitled  to  the  money,  on  making  claim  thereof 
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within  six  months  from  the  time  it  was  paid  in,  and  preying  his 

right  to  the  satisfaction  of  the  county  clerk.  »  -        * 

Sec.  11.  The  certificate  of  the  county  clerk,  the  return  of  a  ^^^%(^ 
sheriff  or  constable,  or  the  affidavit  of  an  indifferent  person  of  the  •^***'*' 
giving  the  notices  above  required,  accompanied  by  one  of  the 
notices  or  a  copy  thereof,  and  filed  with  the  clerk,  shall  he  prima 
facie  evidence  of  the  facts  stated  in  the  certificate,  return  or 
affidavit. 

Sec.  12.  No  property,  such  as  above  intended,  shall  vest  in  JUSdosSStuw 
the  finder,  unless  he  has  substantially  pursued  the  directions  of  ''^"•^•* 
this  chapter. 

Sec.  13.  If  the  charges  of  the  finder  cannot  be  agreed  upon  cjMgitiiowHt- 
by  him  and  the  county  clerk,  or,  when  a  claimant  appears,  by  him 
and  the  finder,  they  shall  be  settled  by  the  county  clerk  or  a  jus« 
tice  of  the  peace,  upon  a  case  made  by  the  above  parties ;  and,  if 
the  finder  refuses  to  make  a  case,  he  shall  receive  no  charges,  and 
if  the  owner  refuses,  the  clerk  or  justice  shall  decide  without  it. 

Sec.  14.  If  such  a  case  be  mc^de  between  the  finder  and  the  ^**- 
county  clerk,  the  costs  of  the  case  shall  be  taken  from  the  pro- 
ceeds of  the  property ;  if  between  the  finder  and  Ae  (^er,  ^^fifai  — i      O 
shall  pay  one-half  the  costs  which  the  clerk  or'juptice^sty^de^   C*  ^   > 
mand  befor^  adjudication.       >  ,     *♦  .       . 

Sec.  15.  U  tft&'oii^^ship-t^E  the^  property*  caS^oti  be  agr^XS^bSJ^i^U** 
upon  by  the  finder  and  the  claimant,  they  may  make  a  case  be-  •'•^■**y«*«*' 
fore  the  county  clerk  or  any  justice  of  the  peace,  who  may  hear 
and  acyudicate  it,  and,  if  either  of  them  refuses  to  make  such 
case,  the  other  may  make  an  affidavit  of  the  facts  which  have 
previously  occurred  (and  the  claimant  shall  also  verify  his  claim 
in  his  affidavit,)  and  the  clerk  or  justice  may  take  cognizance  of 
and  try  the  matter  on  the  other  party  having  one  day's  notice, 
but  there  shall  be  no  appeal  from  the  decision.  This  section 
does  not  bar  any  other  remedy  given  by  law. 

Sec.  16.  When  the  property  found  consists  of  more  than  one  v«i««. 
item  or  individual,  the  value  above  spoken  of  as  governing  the 
proceedings  means  their  aggregate  value. 

Sec.  17.  As  a  reward  for  stopping,  taking  up  and  securing  ^^•'^ 
any  property  as  aforesaid,  the  finder  shall  be  entitled  to  one  dol- 
lar at  least,  and  ten  per  cent,  on  the  appraised  value  above  ten 
dollars,  aiid  his  expenses  in  securing  and  keeping  it.  But  there 
shall  be  no  compensation  allowed  for  keeping  working  animals 
taken  up  under  this  act. 

Seo.  18.  The  following  charges  shall  be  allowed,  viz:     To  25V^?'*'«~     ^ 
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the  justice  for  the  initiatory  proceedings,  fiBty  cents  ;  to  the 
county  clerk,  one  dollar ;  and,  when  there  is  an  advertisement  in 
a  newspaper,  one  dollar  additional  ;  the  fee  for  printing;  to  the 
Bheriff  or  constable,  the  same  fees  as  for  similar  services  in  ac- 
tions before  justices  ;  to  each  appraiser,  fifty  cents ;  to  the  justice 
for  deciding  the  case  concerning  the  charges,  seventy-five  cents  ; 
which  charges,  except  sheriff's  and  constable's  compensation, 
shall  be  paid  by  the  finder  and  allowed  him  out  of  the  property, 
or  be  paid  by  the  owner. 
whfttiiMiMtnj  gjBc^  19^  ^ny  stallion  or  jack,  bull,  boar  or  ram,  running  at 
large,  shall  be  accounted  an  estray. 

Sec.  20.  This  act  to  take  effect  and  be  in  force  from  and  after 
the  first  day  of  June  next. 

A.  LARZALERE, 
Speaker  of  House  of  Representatives, 
C.  W.  BABCOCK, 
f  President  of  the  Council. 

Approved  February  11,  1859. 
S.  MEDARY, 
yfj^^^^^  Governor. 


I 


SC  /'3^?  i 


CHAPTER  CXXV. 

AN  ACT  to  Reflate  the  Taking  up  and  Posting  of  Strays. 

Be  it  enacted  by  the  Governor  and  Legislative  ^.^ssemhly  of 
the  Territory  of  Kansas  : 

wiMiiand  irh«rt      SECTION  1.  No  pcrson  shall  take  up  any  unbroken  animal  as  a 

tftkeanp.  stray,  between  the  first  day  of  April  and  the  first  day  of  Novem- 

ber, unless  the  same  be  found  within  his  lawful  inclosure,  nor 
shall  any  person,  at  any  time,  take  up  any  stray  unless  it  be 
found  on  his  farm. 

wkomftjukevp  Seo.  2.  No  pcrson  shall  be  authorized  to  take  up  any  stray 
beast,  unless  he  be  a  citizen  and  a  householder,  unless  he  firat 
enters  into  bond,  with  suflScient  sureties,  to  the  Territory  of 
Kansas,  for  the  use  of  the  owner,  in  double  the  amount  of  the 
property  proposed  to  be  taken  up,  to  be  ascertained  by  the  justice 
before  whom  the  person  wishes  to  post  such  stray  beast. 

«Mw.  Sec.  3.  If  any  horse,  mule,  ass  or  other  animal  liable  to  be 

taken  up,  come  to  any  person's  farm,  any  other  person  may 
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notiFv  him  of  the  fact,  and,  if  he  fails  to  take  up  such  stray  for 
more  than  ton  days  after  such  notice,  any  other  person  of  tho 
garue  county  may  take  up  such  stray  and  proceed  with  it  as  if 
taken  up  on  his  own  farm,  except  that  ho  shall  produce  to  the 
justice  of  the  peace  proof  of  the  service  of  the  notice,  and  shall 
not  swear  that  tho  stray  was  taken  up  on  his  own  farm. 

Sec.  4.  If  any  person  take  up  any  stray  of  any  kind,  and  it  bo  i'  Mteuimcd  u 
not  claimed  and  proved,  he  shall,  within  five  days,  go  before  a 
justice  of  the  peace  of  the  county  and  make  oath  that  it  was  taken 
up  on  his  own  farm,  and  that  he  did  not  drive  or  cause  it  to  be 
driven  to  his  or  her  farm,  except  as  stated  on  oath,  and  that  the 
marks  and  brands  have  not  Icon  since  altered  to  his  or  their 
knowledge. 

Sec.  5.  If  necessary,  the  justice  shall  issue  a  summons  to  three  Appraisement, 
disinterested  householders  to  appear  and  appraise  the  stray. 

Sec.  6.  The  householders,  or  two  of  them,  shall  take  an  oath  Appmiicrt  tou 

'  '  sworn. 

that  they  will  fully,  fairly  and  impartially  appraise  the  same,  and  \ 

their  appraisement,  embracing  a  description  of  the  size,  color, 
sex,  age,  marks  and  brands  of  the  stray,  shall  be  entered  by  the 
justice  in  a  book  to  be  kept  by  him  for  that  purpose. 

Sec.  7.  The  justice  shall  deliver  to  such  taker  up  two  certified  Jm"o«  to  giT« 

«'  ^  '    ^  cert ifled  copies  of 

copies  of  the  entry  upon  his  stray  book,  one  of  which  he  shall,  **'*'^* 
within  fifteen  days  after  such  appraisement,  cause  to  be  delivered 
to  the  clerk  of  the  county  tribunal. 

Sec.  8.  Such  iustice  shall  give  to  tho  taker  up  a  written  state-  «>»>"  f*7«  *«*« 

Jo  I  up  written  state- 

ment of  the  duties  required  by  law  to  bo  performed  by  such  taker  "•«»**"°'i«»- 

up. 

Seo.  9.  The  taker  up  shall,  immediately  after  the  appraise-  Notioes posted, 
ment,  cause  a  notice  to  be  put  up  at  three  of  the  niost  public 
places  in  the  township  in  which  tho  stray  is  posted,  which  shall 
contain  a  copy  of  the  entrj'  on  the  justice's  stray  book. 

Sec.  10.  The  clerk  of  the  county  tribunal,  immediately  after  neritofcoTintyto 

•^  '  •'  record   justico's 

receiving  the  certificate  of  any  stray  from  the  justice,  shall  record  ""*•«»** 
the  same  in  a  book  kept  for  that  purpose. 

Sec.  11.  Any  person  may  use  a  stray  legally  taken  up  by  him,  stray  may  ^ 
if  he  does  so  with  care  and  moderation,  and  does  not  abuse  or 
injure  it. 

Sec.  12.   The  owner  of  any  stray,  within  eighteen   months  ^;j»jj»*yp'«^« 
from  the  time  of  taking  up,  may  prove  the  same  by  evidence 
before  a  justice  of  the  peace,  and,  upon  payment  of  all  costs,  be 
shall  be  entitled  to  receive  the  stray. 

Sec.  13.  If  the  owner  ^nd  taker  up  cannot  agree  in  the  amount  ?hn?*jr«tt?ed  b' 
of  such  allowance,  it  shall  be  settled  by  some  justice  of  the  peace,  ^"'i®' «>' ?•«>••  - 
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who  shall  take  into  consideration  the  tronble  and  the  expense  of 
the  taker  up  and  whatever  use  or  service  he  may  have  had  of  such 
stray. 

Sec.  14.  If  the  owner  fails  to  comply  with  the  two  preceding 
sections  for  eighteen  months  after  the  time  of  taking  up,  and  the 
taker  up  shall  have  complied  with  this  law,  a  complete  title  to 
such  stray  shall  vest  in  the  taker  up. 

Sec.  15.  In  all  cases  where  the  title  to  any  stray  property  shall 
vest  in  the  taker  up  by  lapse  of  time,  the  taker  up  shall  pay  into 
the  county  treasury,  after  deducting  all  costs,  one-third  of  the 
appraised  value  of  such  stray  to  the  use  of  the  county,  and,  in 
default  of  such  payment,  the  county  shall  hold  a  lien  on  such 
property  to  secure  the  payment  of  such  moiety  to  the  county; 
and,  by  order  of  the  county  tribunal,  such  stray  may  be  sold  by 
the  sheriff,  and,  after  paying  the  amount  due  the  county,  the 
residue  shall  be  paid  to  the  taker  up  after  the  payment  of  all  the 
incidental  costs. 

Sec.  16.  If  any  stray,  legally  taken  up,  gets  away  or  dies  with- 
out the  fault  of  the  taker  up,  he  shall  not  be  liable  for  the  same. 

Sec.  17.  There  shall  be  allowed  the  following  reward  for  tak- 
ing up  strays :  First,  For  every  horse,  mule  or  ass,  fifty  cents: 
Second,  For  every  head  of  neat  cattle,  twenty-five  cents :  Third, 
For  all  other  kinds  of  animals,  fifteen  cents  each. 

Sec.  18.  The  clerk  shall  receive  the  following  fees  for  his 
services  in  relation  to  strays :  First,  For  recording  each  certifi- 
cate of  a  stray,  fifty  cents  :  For  recording  each  certificate  of  ap- 
praisement, twenty-five  cents,  whether  such  certificate  contains  a 
greater  or  less  number  of  animals. 

Sec.  19.  The  justice  of  the  peace  shall  receive  the  sum  of  fifty 
cents  for  each  certificate  of  strays  taken  up  and  appraised  before 
him,  and  shall  put  in  one  certificate  all  the  animals  taken  up  by 
one  person  at  any  one  time. 

Sec.  20.  If  any  person  shall  sell,  swap  or  take  out  of  this 
Territory  any  stray  before  the  legal  title  shall  have  vested  in  him, 
he  shall  forfeit  to  the  county  double  the  value  of  such  stray,  and 
may,  also,  be  punished  by  imprisonment,  on  indictment,  not  ex- 
ceeding one  year,  and  forfeit  to  the  owner  double  its  value. 

Seo.  21.  If  any  person  unlawfully  takes  up  any  stray,  or  takes 
2ifkj  stray  and  fails  to  comply  with  this  act,  or  uses  or  works  such 
stray  in  any  manner  contrary  to  this  act,  or  uses  or  works  it  before 
having  it  appraised,  or  shall  keep  the  same  more  than  three  days 
out  of  the  county  at  any  one  time  before  he  acquires  title  to  the 
same,  such  offender  shall  forfeit  to  the  county  twenty  dollars. 
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Sbc.  22.  If  any  person  takes  up  any  stray  and  violates  or  fails  luw©  for  abuse. 
to  comply  with  this  act,  or  abases  or  injures  such  stray,  the  owner 
may  recover  of  him  double  the  amount  of  all  injury  sustained, 
with  costs. 

Sbc.  23.  If  any  clerk  or  justice  of  the  peace  fails  to  perform  wn^forjuitioow 
the  duties  enjoined  on  him  by  this  act,  he  shall  forfeit  and  pay  to 
the  county  not  less  than  five  nor  more  than  fifty  dollars,  and  pay 
to  the  party  injured  not  less  than  five  nor  more  than  ninety  dollars. 
Sec.  24.  All  laws  and  parts  of  laws  concerning  strays  in  this 
Territory  heretofore  enacted,  are  hereby  repealed.  This  act  to 
take  effect  and  be  in  force  from  and  after  its  passage.' 

A.  LARZALEKE, 
Speaker  of  House  of  Hepreseiitaiives, 
C.  W.  BABCOCK, 
President  of  the  Council, 
Approved  February  2,  1859. 

S.  MEDARY,  Governor. 


CHAPTER  CXXVI. 

AN  ACT  Providing  for  the  Raifling  of  a  Tax  in  Pottawattamie  County. 

Whereas,  There  is  a  lack  of  organization  in  the  county  of  Pot- 
tawattamie, insomuch  that  it  is  utterly  impossible,  in  tis 
present  state,  to  assess  and  collect  taxes  for  the  current  year, 
many  of  the  townships  having  no  assessors  qualified  or  who  will 
qualify,  and  no  board  of  township  supervisors  to  appoint  such 
officers:  therefore. 

Be  it  enacted  by  the  Governor  and  Legislative  Assembly  of 
the  Territory  of  Kansas  : 
Section  1.  That  a  county  tax,  to  the  amount  of  eight  hundred  Tax  of  eight  i«n- 

•^  '  *^  dr«d  doUari  a«- 

doUars,  is  hereby  authorized  to  be  assessed  and  collected  in  the  *^»'*"*- 
county  of  Pottawattamie,  Kansas  Territory,  to  defray  the  expenses 
of  said  county  for  the  year  ending  the  fourth  Monday  of  March, 
A.  D.  1869,  and  the  Territorial  tax  for  said  year. 

Sec.  2.  That  E.  M.  Squires  is  hereby  constituted  and  ap-  Au«u«r  appoimt- 
pointed  assessor  to  assess  the  value  of  the  taxable  property  in 
said  county  in  accordance  with  the  statute  laws  of  this  Territory, 
except  as  herein  otherwise  provided. 

Sec.  8.  That  said  assessor  shall  proceed,  as  soon  as  may  be  ^^'* 
after  notice  of  the  passage  of  this  act,  to  assess  the  value  of  the 
taxable  property  of  said  county,  and,  when  said  assessment  shall 
be  completed,  he  shall  cause  public  notice  to  be  immediately 
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posted,  as  required  by  law,  stating  that  the  assessment  roll  v/ill 
be  open  for  inspection,  and  may  be  corrected  at  any  time  witliin 
ten  days,  which  shall  be  the  time  allowed  for  coiTecting  the  s:irae. 

■qaftUsatioA  of  gg ;;,  4,  rf  [j^t  thc  fisscssnicnt  roll,  when  corrected  and  certiGed, 
shall  be  forthwith  transmitted  by  the  assessor  to  the  clerk  of  the 
board  of  supervisors,  who  is  hereby  authorized,  in  case  said  board 
is  not  in  session,  to  equalize  said  assessment  roll  in  place  of  iho 
board  aforesaid,  as  provided  by  section  thirty-six  of  chapter  sixiy- 
six  of  thc  statutes  of  1868.  Said  clerk  sh.ill  immediately  make 
out  a  tax  list,  with  the  amount  of  tax  apportioned  to  each  pei>on 
cxpics^cd  therein,  and  deliver  a  ceniiied  copy  thereof  to  the  sLeriii;^ 
of  thc  county. 

K/"***  ^^'  ^^^'  ^'  '^^^^  sheriff  of  the  county  or  his  lawful  depuiy  is  hereby 
made  collector  of  said  tax,  who  shall  proceed  forthwith,  upon  the 
reception  of  thc  tax  list,  to  collect  ihc  same  and  pay  the  amount 
thereof  into  the  county  treasury. 

TogiT.bond.  Si;;;.  G.  BoTorc  Ciitcriiig  upou  tlic  duticS  of  his  offijc,  the  s:iid 

collector  shall  give  bond  to  t!io  county  board  of  supervisors,  with 
sufficient  sureties,  to  be  apj)roved  by  tho  ch^rk  of  said  board,  in 
a  sum  not  less  than  double  thc  amount  to  be  collc:jled. 

^^^-  Sec.  7.  B^^'ore  entering  upon  the  duties  of  his  oiEcc,  the  :i3- 

sessor  shall  take  the  oath  and  fulfill  all  requirements  of  township 
assessors. 

F»iinw  of  a«cs-       Sej.  8.  lu  cusc  E.  M.  Souircs  shall  fail  to  attend  upon  tho 

•or  to  act,  ucw  one  ^  * 

Appointed.  duties  of  assessor,  thc  judge  of  tho  probate  court  of  said  county 

shall  appoint  some  sultahle  person  in  his  place,  who  shall  qualify 
as  required  of  said  assessor. 
^'^*-        ,  Sec.  1).  The  iioiiesoor  and  collector  shall  receive  such  compen- 

sation as  thc  board  of  county  supervisors  shall  allow,  to  be  jMid 
from  the  tax  hereby  authorized  and  ihe  Territorial  tax,  as  pro- 
vided by  law. 
8e«r»urj'» duty.  Sec.  10.  It  is  hereby  made  the  duty  of  the  secretary  of  this 
Territory  to  trariJimit,  immtdiately  upon  the  passage  of  this  act, 
to  the  clerk  of  the  board  of  county  supervisors,  a  true  and  certi- 
fied copy  of  the  same. 

Si3j.  11.  This  act  to  take  eiejl  and  be  in  force  from  and  after 
its  passage. 

'    A.  LAKZALERE, 
typcakcr  of  Ihc  House  of  RtprescniaUccs, 
0.  W.  BABCOCK, 
President  of  ihe  ConnciL 
Approved  Febraniy  8,  186D, 
S.  AiiiDAKY,  Governor. 

Digitized  by  VjOOQ IC 


€U.  127.]  TERBITOaUL  TREASURER.  681 


CHAPTER  CXXVII. 

AN  ACT  Providing  for  the  Appointment  of  Territorial  'treasurer  and  pro- 
viding for  the  Duties  of  his  Office. 
/ 
Be  it  enacted  hj  the  Governor  and  Legislative  ^saembly  of 

the  Territory  of  Kansas  : 

SECTio?^  1.  There  shall  be  appointed,  at  the  present  session  of  nowappoiat**. 
the  Legislative  Assembly  and  every  two  years  thereafter,  by  tho 
Governor,  by  and  with  the  advice  o£  the  Legislative  Council,  a 
Territorial  treasurer,  who  shall  hold  his  office  for  the  terra  of  two 
years  and  until  his  successor  is  duly  appointed  and  qualified. 

Sec.  2.  The  Territorial  treasurer  shall  keep  his  ofnce  at  the  Ke^pomceatiM 

^  of  goTornm«»i, 

seat  of  government.  He  shall  be  commissioned  by  the  governor 
and  take  the  oath  of  office  prescribed  by  law,  which  shall  be  filed 
with  his  official  bond  and  preserved  therewith. 

Sel\  3.  The  said  treasurer  shall  give  bond  to  the  TeiTitory  of  ^,SjJ"*'*' 
Kansas,  in  a  sum  not  less  than  fifty  thousand  dollars,  with  two 
(jr  more  sufficient  sureties,  to  be  fixed  and  approved  by  tho  gov- 
ernor, conditioned  that  he  will  duly  account  for  all  monejs  com- 
ing into  his  hands,  by  virtue  of  his  office,  and  perform  all  other 
duties  required  of  him  by  law,  which  bond  shall  be  deposited  and  KwltJiil^St 
filed  in  the  office  of  the  secretary  of  tho  Territory. 

Sec.  4.  Each  surety,  when  he  shall  sign  such  bond,  shall  make  JSJuru  ***** 
affidavit,  to  be  indorsed  on  the  bond,  [of]  the  amount  he  is  worth 
after  the  payment  of  all  the  debts  for  which  he  is  in  any  way 
liable. 

Sec.  5.  The  covcrnor  shall  cause  to  be  indorsed  on  the  bond  CATernortpftp. 
his  approval  thereof,  stating  the  time  of  such  approval.    , 

Sec.  6.  The  treasurer  shall  keep  a  seal  of  office,  which  shall  x««f*»«^. 
"be  used  to  authenticate  all  writings,  papers  and  documents  certi- 
fied from  his  office. 

Sec.  7.  The  salary  of  tho  treasurer  of  the  Territory  shall  be  saimj. 
eight  hundred  dollars  annually,  to  be  audited  like  other  claims  on 
the  Territory,  and  paid  quarterly,  out  of  any  money  in  the  treas- 
ury not  otherwise  appropriated  ;  and  he  may  receive  fees  allowed 
by  law,  but  no  others. 

Sec.  8.  He  shall  keep  his  office  at  tho  seat  of  government,  and  '^"••^ 
it  is  his  duty  to  keep  an  accurate  account  of  the  receipts  and  dis- 
bursements at  tho  treasury,  in  books  to  be  kept  for  that  purpose, 
in  which  ho  shall  specify  tho  names  of  the  persons  from  -whom 
money  is  received,  and  on  what  accouut,  and  the  time  thereof. 

Sec.  0.  He  shall  enter  tho  memorandum  of  warrants,  issued  as  worraau. 
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certified  to  him  by  the  auditor,  and  he  shall  receive,  in  payment 
of  public  dues,  the  warrants  issued  by  the  auditor,  in  conformity 
with  law,  and  redeem  such  when  presented,  if  there  be  money  in 
the  treasury  not  otherwise  appropriated ;  and,  upon  receiving  any 
such  warrant,  cause  the  person  presenting  it  to  indorse  it,  and  the 
treasurer  shall  write  on  its  face  the  word  "  redeemed,"  and  enter 
in  his  book  containing  the  auditor's  memoranda,  in  the  appro- 
priate column,  the  name  of  the  person  to  whom  in  fact  paid,  the 
date  of  the  payment  and  the  amount  of  the  interest,  if  any. 
RM«ipu.  Sbo.  10.  When  any  amount  is  paid  into  the  treasury,  the 

treasurer  is  required  to  give  the  person  paying  receipts  in  dupli- 
cate, stating  the  fund  to  which  the  money  belongs,  one  of  which 
may  be  kept  by  him,  and  the  other  must  be  delivered  to  the  au- 
ditor, in  order  to  obtain  the  proper  credit,  and  the  amount  shall 
be  charged  to  the  treasurer. 
Fft7iag(mtaoB«7  Sbo.  11.  He  shall  pay  no  money  from  the  treasury  but  upon 
the  warrant  of  the  auditor,  and  shall  pay  such  warrants  in  the 
order  of  their  issuance ;  or,  if  there  be  no  money  in  the  treasury 
from  which  such  warrant  can  be  paid,  he  shall,  upon  request  o£ 
the  holder,  indorse  upon  the  warrant  the  date  of  its  presentation, 
and  sign  it,  from  which  time  the  warrant  shall  bear  an  interest 
of  eight  per  cent,  per  annum,  until  the  time  limited  in  the  next 
section. 

Sec.  12.  He  shall  keep  a  record  of  the  number  and  amount 
of  the  several  warrants  so  presented  and  indorsed  for  non-pay- 
ment, and,  when  there  are  funds  in  the  treasury  for  their  payment 
to  an  amount  sufficient  to  render  it  advisable,  he  shall  give  notice 
thereof  and  to  what  number  of  warrants  the  funds  will  extend,  or 
the  numbers  of  the  outstanding  warrants  which  the  funds  will  pay, 
by  three  insertions  in  a  newspaper  printed  at  the  seat  of  govern- 
ment ;  and,  at  the  expiration  of  thirty  days  from  the  day  of  the 
first  insertion,  the  interest  on  the  warrants  so  notified  of  being 
payable  shall  cease, 
ceruff  wttrftAif  Sbg.  13.  Ouco  in  oach  week,  he  shall  certify  to  the  auditor 
the  number,  date,  amount  and  payee  of  each  auditor's  warrant 
taken  up  by  him,  with  the  date  when  taken  up  and  the  amount  of 
interest  allowed,  if  any ;  and,  on  the  first  Monday  of  April,  July, 
October  and  December,  annually,  he  is  directed  to  account  with 
the  auditor,  and  deposit  in  his  office  all  such  warrants  received  at 
the  treasury,  and  take  the  auditor's  receipt  therefor. 
Report  to  ffOT«r-  Sec.  14.  As  soou  as  practicable,  after  the  first  Monday  of 
December  preceding  the  regular  session  of  the  General  Assembly, 
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he  shall  report  to  the  governor  the  state  of  the  treasury  up  to  that 
date,  exhibiting  the  amount  received  and  paid  out  by  the  treas- 
urer since  his  last  report,  and  the  balance  remaining  in  the 
treasury. 

Sec.  15.  It  is  his  duty  to  submit  his  books,  accounts,  vouch-  j^*i;  ui•p"^ 
ers  and  funds  to  the  inspection  of  the  governor,  the  General  As- 
sembly, or  either  house  thereof,  or  any  committee  of  either  house, 
appointed  for  that  purpose,  when  required  thereby. 

Seo.  10.  The  expenses  of  the  treasury  are  to  be  audited  like  *=»»•»'*• 
other  claims  on  the  Territory  and  paid  by  the  Territory. 

Sec.  17.  This  act  to  take  cfiTect  and  be  in  force  from  and 
nfter  its  passage.  , 

A.  LARZALERE, 
Speaker  of  House  of  Represeyitatives. 
C.  W.  BARCOCK, 
President  of  the  Council, 
Approved  February  11,  1859. 
S.  MEDARY, 

Governor. 


CHAPTER  CXXVni. 

AN  ACT  to  prevent  certain  Trespasses. 

Be  it  eiiactcd  by  the  Governor  and  Legislative  Jissemhly  of 

the  Territory  of  Kansas : 

Section  1.  If  any  person  shall  cut  down,  injure  or  destroy,  or  tmm*  dkmiai. 
carry  away  any  tree,  placed  or  growing  for  use,  shade  or  orna- 
ment ;  or  any  timber,  rails  or  wood,  standing,  being  or  growing 
on  the  land  of  any  other  person ;  or  shall  dig  up,  quarry  or  carry 
away  any  stones,  ore  or  mineral,  gravel,  clay  or  mould,  roots, 
fruits  or  plants  :  or  cut  down  or  can-y  away  grass,  grain,  corn, 
flax  or  hemp  in  which  ho  has  no  interest  or  right,  standing,  lying 
or  being  on  land  not  his  own  ;  or  shall  knowingly  break  the  glass 
or  any  part  of  it,  in  any  building  not  his  own  ;  the  party  so  of- 
fending shall  pay  to  the  party  injured  treble  the  value  of  the  thing 
so  injured,  broken,  destroyed  or  carried  away,  with  costs. 

Sec.  2.  If  any  person  shall  voluntarily  throw  down  or  open  uarinrepen 
any  doors,  bars,  gates  or  fences,  and  leave  the  same  open  or  SJuiil'"**' 
down,  other  than  those  that  lead  into  his  own  inclosure,  he  shall 
41 
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pay  to  the  party  imurod  the  sum  of  five  dollars,  and  doable  the 
amount  of  damages  the  party  shall  sustain,  by  reason  of  such 
doors,  bars,  gates  and  fences  having  been  thrown  down  or  opened, 
with  costs. 
]i»rbeiQedor  Se:!).  3.  All  pcnaltics  contained  in  the  preceding  section  may 
be  recovered  by  action,  foun<led  on  this  statute,  or  by  indictmenti 
at  the  option  of  the  party  injured,  in  any  court  having  jurisdic* 
tion  of  the  same  ;  and,  when  the  proceeding  is  by  indictment, 
Buch  penalties  shall  be  paid  into  the  county  treasury. 

Sec.  4.  This  act  to  take  efifect  and  be  in  force  from  and  after 
the  first  day  of  June  next. 

A.  LARZALERE, 
Speaker  of  House  of  Representatives. 
C.  W.  BABCOCK, 
President  of  the  Council, 
Approved  February  10,  1859. 
S.  MEDARY, 

Governor, 


CHAPTER  CXXIX. 

AN  ACT  to  punish. Trespasses  on  School  Lands. 

Be  it  enacted  by  the  Governor  and  Legislative  Assembly  of 
the  Territory  of  Kansas  : 

eaitfiis  timber         SECTION  1.  That  auv  person  who  shall  willfully  cut  anv  stand- 
Mi  >ehool  lands  *.  ,.,  ,i  i,,*!. 

mMemeftaor.  mg  or  othcr  timber,  on  any  lands  set  apart  as  school  lands,  for 
the  use  of  schools,  not  having  acquired  a  title  to  said  lands,  every 
BUch  person  so  ofiending  shall  be  deemed  guilty  of  a  misdemean- 

pvBishanit.  or,  and,  upon  conviction  thereof,  shall  be  imprisoned  in  the 
county  jail  for  a  period  of  not  less  than  three  days  nor  more  than 
six  months,  and  shall  pay  a  fine  of  not  less  than  twenty-fivo  nor 
more  than  one  thousand  dollars,  ouc-halE  of  said  fine  to  go  to  the 
party  complainant,  and  the  other  half  to  iho  common  school  fund  ; 
and,  in  case  of  the  neglect  or  refusal  of  the  person  so  convicted 
to  pay  the  fine  above  specified,  ho  shall  be,  in  addition  to  the  im» 
prisonment  above  imposed,  confined  in  the  county  jail  or  Terri- 
torial prison  one  day  for  every  dollar  thereof,  until  said  fine  shall 
bo  discharged. 

Sec.  2.  In  all  cases  of  conviction  under  this  act,  if  there  is  ne 
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jail  witbin  the  county  where  the  offense  was  committed,  (or  to 
which  it  may  be  attached  for  judicial  purposes,)  it  shall  bo  com- 
petent for  the  court,  before  whioh  such  conviction  was  had,  to 
commit  the  offender  to  the  nearest  jail  in  any  other  county ;  and 
it  is  hereby  made  the  duty  of  the  keeper  of  such  jail  to  receive 
the  prisoner  so  committed,  and,  in  all  respects,  to  proceed  with 
him,  as  if  he  had  been  committed  by  the  proper  authorities  of 
the  county  in  which  such  jail  is  situated  :  Provided^  That  the 
county  in  which  the  offense  was  committed  shall  pay  the  costs  of 
his  confinement. 

Sec.  3.  It  shall  bo  the  duty  of  all  sheriffs,  justices  of  the  i>atj«f»«pm. 
peace,  constables,  school  directors  and  other  officers  to  use  all 
necessary  means  to  convoy  information  to  the  proper  authorities 
of  all  trespasses  on  said  school  lands. 

Sec.  4.  An  act  entitled  "An  act  to  grant  pre-emption  to  school 
lands  in  certain  cases  "  is  hereby  repealed. 

Sec.  5.  This  act  to  take  effect  and  bo  in  force  from  and 
after  the  first  day  of  June  next. 

A.  LARZALEKE, 
Speaker  of  the  House  of  Representatives, 
C.  W.  BABCOCK, 
President  of  the  Council. 
Approved  February  10, 1859. 
S.  MEDARY, 

«™„„^.  ^  ^  ^^,^  ^ 

CHAPTER    CXXX.  CfijJ^'^'^^^'^ 

AN  ACT  Relating  to  Townehipa  and  Township  Officers.  J 

Be  it  enacted  by  the  Governor  and  Legislative  Assembly  of      C—— 

the  Territory  of  Kansas  : 

Section  1.  Each  organized  township  sliall  be  a  body  corpo-  »Mhtowii«hip  % 
rate,  and,  as  such,  mny  sue  and  be  sued,  and  may  appoint  all  **' 
necessary  agents  and  attorneys  in  tbat  behalf,  and  shall  have 
power  to  purchase  and  hold  real  and  personal  estate  for  the  pub- 
lic uso  of  the  inhabitants  thereof,  and  to  convey  and  dispose  of 
,  the  same,  and  to  make  all  contracts  that  may  Lo  necessary  and 
convenient  for  the  exercise  of  its  corporate  powers,  and  any  or- 
ders for  the  sale  or  disposal  of  its  corporate  property,  which  tho 
inhabitants  thereof  may  deem  cxpe  Jient.  — 
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m«oio«  may  Tot*      Sbo.  2.   Tho  qualified  electors  of  each  township  shall  hare 

torftiaemoncj  *  * 

fopwruitt  pur-  power,  at  any  legal  meeting  thereof,  to  vote  to  raise  such  sums 
of  money  for  the  following  purposes,  as  they  may  think  necessa- 
ry :  First,  For  the  support  of  common  schools :  Second,  For 
the  repair  and  building  of  roads  and  bridges :  Third,  For  the 
support  of  the  poor :  Fourth,  For  defraying  all  proper  charges 
and  expenses  of  the  township  :  Fifth,  And  they  may  direct  the 
institution  or  defence  of  suits  in  all  controversies  between  town- 
ships and  corporations,  individuals  or  other  townships,  and  direct 
such  sum  of  money  to  be  raised  for  prosecuting  or  defending  sach 
suit  as  they  may  deem  proper, 
SJiuu^th'e'towJ-  Sec.  S.  All  suits,  acts  or  proceedings,  by  or  against  a  town- 
^otd.**'*'*"'  ship  in  its  corporate  capacity,  shall  be  in  the  name  of  the  town- 
ship ;  but  every  conveyance  of  land  within  the  limits  of  such 
township,  made  in  any  manner  for  the  use  or  benefit  of  its  in* 
habitants,  shall  have  the  same  efiect  as  if  made  to  the  township 
by  name.  Any  civil  action  which  could  be  prosecuted  by  or 
against  an  individual,  before  a  justice  of  the  peace,  may  be 
prosecuted  by  or  against  a  township  before  such  justice. 

Of  Toitmship    Meetings. 
wiMB  iwid.  gg^^  ^^  rpjj^  annual  township  meetings  of  the  several  town- 

ships in  this   TeiTitory  shall  be  held  on  the  fourth  Monday  of 
fweeniou        March,  in  each  year ;  and  at  such  meetings  *here  shall  be  an  elec- 
tion of  the  following  officers,  by  ballot:     Three  supervisors,  one 
V^A^  of  whom  shall  be  designated  on  the  ballots  as  chairman ;  one 

*  \    toVi^ship  clerk,  one  township  treasurer,  two  justices  of  the  peace, 

«    ^  .  .two  constables,  one  assessor,  and  one  overseer  of  highways,  for 

^     *  *       each  road^,  district  in  said  township. 
^^fjiSSV^?*'**"  *'      .Sec.  5.  Every  person  qualified  to  vote  at  any  general  election 
*^     may   veto  at  any  township  meeting  in  the  township  where  he 
resides. 
•  ihJro'hoT^"'        Seo.  6.  The  annual  township  meeting,  in  each  township,  shall 
be  held  at  the  place  where  the  last  preceding  township  meeting 
was  held,  or  at  such  other  place   in  said  township  as  shall  have 
been  ordered  at  the  last  preceding  meeting. 
Sis  m?' id/otru      Sec.  7.  Whenever  it  shall  become  impossible  or  inconvenient 
wheat      '**''*'   to  hold  a  township  meeting  at  the  place  designated  therefor,  the 
board  of  supervisors,  or  a  majority  of  them,  after  having  as- 
sembled  at  or  as  near  said  place  as  practicable,  and  before  re- 
ceiving any   votes,  may   adjourn  said  meeting  to  the  nearest, 
convenient  place  for  holding  tho  same,  and  at  said  adjourned 
place  forthwith  proceed  with  the  meeting ;  but,  upon  adjourning 
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any  township  meeting,  as  provided  herein,  the  board  of  inspec- 
tors shall  cause  proclamation  thereof  to  be  made,  and  shall  sta- 
tion some  persons  at  the  place  where  such  meeting  was  opened, 
to  notify  all  electors  that  the  meeting  has  been  adjourned,  and 
to  what  place. 

Sbc.  8.  Any  annual  or  special  township  meeting  may  be  ad-  Ji7on?Sd^'J!? 
journed  to  any  other  day,  and  from  time  to  time,  for  the  purpose  Jimuom  for<SE* 
of  the  transaction  of  any  proper  business  of  the  township,  except  *'"' 
the  election  of  township  officers. 

Sec.  9.  The  first  township  meeting  after  the  organization  of  Jh7*j;jy^g;. 
any  township,  shall  be  held  on  the  day  fixed  in  the  act  or  order  *'''"• 
organizing  such  township,  and  at  such  meeting  there  shall  be 
an  election  for  such  officers  as  are  by  law  to  be  elected  at  town- 
ship meetings.      * 

Sec.  10.  At  the  first  township  meeting  in  any  township,  the  AtantmoctJnf 


qualified  electors,  present  between  the  hours  of  nine  and  ten  o'clock  JpJ^gJJ*  *"*  *■" 

in  the  forenoon,  shall  choose  one  of  their  number  as  chairman, 

one  as  clerk,  and  two  as  inspectors,  who  shall  severally  take  the 

oath  required  of  inspectors  and  clerks  of  elections,  and  shall  con-  iheird^ty"' 

duct  the  proceedings  of  such  paeeting  as  other  township  meetings 

are  required  by  law  to  be  conducted. 

Sec.  11.  If  the  inhabitants  of  any  newly  organized  township  Jfi"}  ^'iJ'^ "''' 
shall  fail  to  hold  their  first  township  meeting  on  the  day  specified  ^»»"  •'^^  how. 
by  the  county  board  of  supervisors  for  holding  the  same,  any  ten 
qualified  electors  of  said  township  may  call  such  meeting,  by 
posting  up  notices  thereof,  at  not  less  than  five  public  places  in 
said  township  at  least  ten  days  previous  to  the  holding  of  such 
meeting. 

Sec.  12.  Special  township  meetings  may  be  held  for  the  purpose  5'^**'{;J^'J*JJ** 
of  choosing  township  officei-s  to  fill  any  vacancies  that  may  occur,  ^^^^p^'pom. 
also,  for  the  transaction  of  any  other  lawful  business,  on  a  re- 
quest being  made  to  the  clerk  of  the  township,  in  writing,  signed 
by  at  least  twenty  electors  of  said  township,  specifying  in  such 
request  the  object  of  holding  said  township  meeting. 

Sec.  13.  Every  township  clerk  with  whom  any  such  request  nfrk^sh^uiw 
shall  be  left  shall  record  the  same,  and,  also,  cause  notices  to  be 
posted  in  at  least  five  public  places  in  said  township,  giving  not 
less  than  ten  nor  more  than  twenty  days'  notice  of  the  time,  place 
and  object  of  said  meeting. 

Sec.  14.  The  minutes  of  the  proceedings  of    any    township  ^y*JX**J,J5t 
meeting  shall  be  subscribed  by  the  clerk  and  chairman,  and  filed 
in  the  office  of  said  clerk. 
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Of  the  manner  of  conducting   Township  Meetings. 

Sec.  15.  The  chairman  of  the  supervisors  in  each  township, 
and  in  his  absence  one  oE  the  other  sapenrisors  shall  serve  as 
chairman  of  the  meeting ;  but,  if  no  one  of  the  supervisors  is 
present,  the  electors  present  may  choose  one  of  their  own  number 
as  chairman. 

Sec.  16.  The  supervisors  of  each  township  shall  be  the  board 
of  inspectors  of  the  election  at  the  township  meeting  thereof,  and, 
if  there  shall  be  any  vacancy  in  said  board  of  inspectors,  the 
electors  present  may  choose  of  their  number  to  fill  said  vacancy. 

Sec.  17.  The  township  clerk  shall  be  the  clerk  of  township 
meetings,  and  shall  keep  faithful  minutes  of  the  proceedings  and 
a  correct  poll  list  [containing  the  names]  of  all  persons  voting  at 
each  meeting,  and  he  shall  enter  at  length  Sny  order  or  direc- 
tion, and  all  rules  and  regulations  made  by  the  meeting ;  but,  if 
the  township  clerk  be  absent,  then  such  as  shall  be  appointed  by 
the  board  of  inspectors  shall  be  clerk  of  such  meeting,  and  the 
board  of  inspectors  shall  also  appoint  at  every  meeting  a  poll 
clerk,  who  shall  keep  a  correct  poll  list  of  all  persons  voting,  in 
the  same  manner  as  that  kept  by  the  township  clerks. 

Sec.  18.  At  the  opening  of  every  township  meeting,  thechair« 
man  thereof  shall  state  the  business  to  be  transacted,  and  the 
order  in  which  such  business  will  be  entertained,  and  no  proposi- 
tion to  vote  a  tax  except  for  the  support  of  schools,  relief  of  the 
poor,  and  for  defraying  township  expenses,  shall  be  acted  upon 
out  of  its  order  as  stated  by  the  chairman. 

Sec.  19.  And  no  proposition  to  reconsider  any  votes  shall  be 
entertained  at  any  township  meeting,  unless  made  within  one 
hour  from  the  time  such  vote  shall  have  been  passed,  or  the  mo- 
tion for  such  reconsideration  shall  be  sustained  by  a  number  of 
votes  equal  to  a  majority  of  all  the  names  entered  on  the  poll  list, 
at  such  election,  up  to  the  time  such  motion  shall  be  made. 

Seo.  20.  The  polls  of  the  election  shall  be  opened  between  the 
hours  of  nine  and  ten  o'clock  in  the  forenoon,  and  closed  at  fire 
o'clock  in  the  afternoon,  and  the  inspectors  shall  cause  procla- 
mation to  be  made  at  each  opening  of  the  polls,  and  at  any  ad- 
journment thereof,  and  proclamation  in  like  manner  at  least  an 
hour  before  the  final  closing  of  the  polls,  specifying  the  hour  at 
which  the  polls  of  the  election  will  be  closed. 

Sec.  21.  If  any  person  shall  offer  to  vote  at  a  township  meet- 
ing, whose  right  of  voting  shall  be  challenged  by  any  elector 
qualified  to  vote  at  such  meeting,  the  inspectors  shall  declare  to 
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the  person  so  offering  to  vote,  the  quail Gccitions  of  an  elector ; 

and,  if  such  person  shall  state  that  he  is  dulj  qualified,  and  the 

challenge  be  not  withdrawn,  one  of  the  inspectors  shall  tender  to 

him  the  following  oath  or  affirmation :     *'You  do  solemnly  swear,  o»tt  tj^b»uke« 

(or  affirm  as  the  case  may  be,)  that  you  are  twenty-one  years  of  ^•**"- 

age,  that  you  are  a  citizen  of  the  United  States,  (or  that  you 

have  lawfully  declared  your  intention  to  become  such,  as  the  case 

may  be,)  that  you  have  resided  in  this  Territory (as  by 

law  may  be  provided,)  next  preceding  this  election,  and  that  you 
are  now  a  resident  of  this  township,  that  you  have  not  made 
any  bet  or  wager,  or  become  interested  in  any  bet  or  wager  upon 
the  result  of  this  election,  and  that  yon  have  not  voted  at  this 
election,"  and  no  person  whose  vote  shall  have  been  received 
upon  such  challenge,  shall  be  again  challenged  upon  any  ques- 
tion arising  at  the  same  township  meeting. 

Sec.  22.  The  chairman  of  each  township  meeting  shall  regu-  JJSSi'*** 
late  its  proceedings  and  decide  all  questions  of  order  arising  at 
such  meetings,  and  shall  make  public  declaration  of  all  votes 
passed ;  he  shall  possess  authority  to  enforce  order  and  quiet  at 
such  meetings,  and,  if  any  person  shall  conduct  himself  in  a  dis- 
orderly manner,  and  after  notice  from  the  chairman  shall  persist 
therein,  the  chairman  may  order  him  to  withdraw  from  the  meet- 
ing, and,  if  he  refuses,  may  order  any  constable  or  other  person  to 
take  him  into  custody,  until  the  meeting  shall  be  adjourned.  In 
addition  thereto,  the  inspectors  shall  have  the  same  authority  to 
preserve  order,  enforce  obedience  and  commit  for  disorderly  con- 
duct, as  is  possessed  by  the  inspectors  at  a  general  election. 

Canvass  of  Voles, 

Sbc.  23.  At  the  close  of  every  election  the  votes  given  by  bal-  JSJiilSSb^ifc, 
lot,  shall  be  publicly  canvassed  by  the  inspectors,  at  the  place  *"****•"• 
where  the  meeting  was  held,  which  canvass,  when  commenced^ 
shall  be  continued  without  adjournment  or  intermission  until  the 
same  shall  be  completed. 

Sbo.  24.  Before  the  ballots  are  opened,  they  shall  be  counted  Jj!JrtidilId*U». 
and  compared  with  the  number  of  names  of  voters  on  the  poll  l!tr'!?fI«M.*** 
lists,  and,  if  two  or  more  ballots  shall  be  found  folded  together, 
and  the  inspectors  shall  be  satisfied  from  the  appearance,  and 
from  a  comparison  of  the  number  of  ballots  with  the  number  of 
names  in  the  poll  lists  that  the  ballots  so  folded  together  were 
given  by  the  same  person,  they  shall  be  rejected. 

Sec.  25.  And,  if  the  ballots  shall  be  found  to  exceed  the  whole  Tfutioti 
number  of  names  on  such  poll  list,  they  shall  be  placed  in  the  i^««^i>c- 
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box  from  which  they  were  taken,  and  one  of  the  inspectors  shall 
publicly  draw  out  and  destroy,  unopened,  as  many  ballots  as  shall 
be  equal  to  such  excess.     The  number  of  ballots  and  the  number 
of  names  in  the  poll  list  agreeing  or  being  thus  made  to  agree, 
the  board  shall  then  proceed  to  canvass  and  estimate  the  votes. 

^Ttnii!  *****  Sec.  26.  The  canvass  being  completed,  and  the  result  ascer- 
tained and  determined  by  the  inspectors,  the  clerk  shall  pablidj 
state  to  the  meeting  the  result. 

irATmtimtni        ^®^-  2*^"  ^^^  inspectors  shall,  also,  draw  up  a  statement,  in 

In  irriuiig,Ac.  writing,  Setting  forth,  in  words,  at  full  length,  the  whole  numhcr 
of  votes  given  for  such  office,  the  names  of  or  the  persons  for 
whom  such  votes  were  given,  and  the  number  of  votes  given  for 
each  person,  and  certify,  upon  such  statement,  their  determina- 
tion of  the  persons  elected,  which  statement  and  certificate, 
signed  by  them  and  attested  by  the  clerks,  shall  be  filed  and  re- 
corded in  the  office  of  the  township  clerk,  and  a  duplicate  of 
the  same  shall  be  forthwith  sent  to  the  governor  by  the  township 
.   clerk. 

•JiJJu"  ****^"**  Sec.  28.  The  person  having  received  the  greatest  number  of 
votes,  given  for  any  office  at  such  election,  shall  be  deemed  and 
declared  duly  elected,  and,  if  two  or  more  shall  have  received  the 
greatest  number  of  votes  for  the  same  office,  the  inspectors  of 
election  shall  determine  the  choice  by  lot,  which  lot  shall  be  drawn 
by  the  persons  receiving  the  equal  number  of  votes. 

OF   TOWNSHIP   OFFICERS. 

wi-KiMntj  t*  Skc.  29.  No  person  shall  be  eligible  to  any  township  office, 

unless  he  shall  be  an  elector  of  the  township  for  which  he  was 
chosen  at  the  time  of  his  election. 

ai«h  of  offl««rf.  Sec.  30.  Every  person  elected  or  appointed  to  any  township 
office,  within  ten  days  after  he  shall  have  been  notified  of  his 
appointment  or  election,  shall  take  and  subscribe,  before  some 
officer  authorized  to  administer  oaths,  an  oath  to  support  the  con- 
stitution of  the  United  States,  the  Organic  Act  of  this  Territory, 
and  faithfully  to  discharge  the  duties  of  his  office,  (naming  the 
same,)  to  the  best  of  his  ability,  and  such  person,  before  enter- 
ing upon  the  duties  of  his  ofl'ice,  shall  cause  said  oath  to  be  filed 
with  the  township  clerk. 

curkshiui  notify      Skc.  31.  Withiu  fivo  davs  after  the  election  of  anv  officers  at 

n|flc«T«  of  iboir  *  •' 

•io*iio«  ^  township  meeting,  the  township  clerk  shall  transmit  to  each 

person  elected,  a  notice  of  his  election ;  and,  if  any  person,  chosen 
or  appointed  to  any  township  office,  of  whom  an  oath  or  bond  is 
required  by  law,  shall  neglect  to  file  the  same  within  the  time 
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prescribed  by  law,  sach  neglect  shall  bo  deemed  a  refasal  to  serve 
in  such  office. 

Sec.  32.  Every  person  elected  at  an  annual  township  meeting,  Term  of  ofnee. 
except  justices  of  the  peace,  shall  hold  his  office  for  one  year,  and 
until  his  successor  is  elected  and  qualified. 

OF   RESIGNATIONS   AND  VAC.\NCIES. 

Sbo.  33.  The  board  of  supervisors  of  any  township,  for  suf-  RMign»Mo»i,%r 

*  1  .  .  r  whom  »co«pled, 

jQcient  causes  shown  them,  may  accept  the  resignation  of  any  town- 
ship officer,  addressed  to  them  in  writing,  and  whenever  a  resig- 
nation shall  be  accepted  by  the  supervisors,  they  shall  indorse 
thereon  such  acceptance,  and  cause  the  same  to  be  filed  in  the 
office  of  the  township  clerk. 

Sec.  34.  Whenever  there  shall  be  a  vacancy  in  any  office  in  a  va«4ftoi«»-how 
township,  except  that  of  justice  of  the  peace,  the  township  board 
of  supervisors  may  make  temporary  appointments  of    i^uitable 
persons  to  fill  said  offices  ;  such  persons,  so  appointed,  shall  take 
and  file  the  oath  of  office,  and  give  the  bond  required  by  law. 

NEW   ORG.INIZATION   OF   TOWNSHIPS. 

Sec.  35.  When  anew  township  shall  be  orffanized,  if  there  be  of  jwtiee. in 

•T  1  .  1  1     11  1       .         •  1  new  tcwMhlpi. 

one  or  more  justices  residing  therein,  they  shall  be  justices  there-. 
of,  and  shall  hold  their  offices  according  to  their  respective  terms ; 
and  only  so  many  justices  shall  be  chosen  as  shall  be  necessary 
to  make  up  the  number  of  two  in  such  township. 

Sec.  36.  Whenever  any  organized  county  shall  not  be  divided  J/^JJJJ^^^^"* 
into  townships,  such  county  shall,  for  the  purposes  of  township  *<>*»"*'»p*' 
government,  until  so  divided,  be  considered  one  township,  and 
may  elect  their  officers,  whose  powers  and  duties  shall  be  the 
same  as  township  officers  in  other  townships,  and  the  township 
board  of  supervisors  of  said  county  shall  be  the  county  board 
until  said  county  shall  be  divided  into  townships. 

OF    SUPERVISORS. 

Sec.  37.  The  supervisors  of  each  township  shall  have  charge  Powertofth«i»- 
of  all  such  aflfairs  of  the  township  as  are  not  by  law  made  the 
duty  of  other  township  officers,  and  th-jy  shall  have  power  to  draw 
orders  upon  the  township  treasurer  for  the  disbursements  of  such 
sums  as  may  be  necessary,  for  the  purpose  of  defraying  the  in- 
cidental expenses  of  the  township,  and  for  all  money  raised  by 
the  township,  to  be  disbursed  for  any  other  purpose. 

Sec.  38.  They  shall,  by  virtue  of  their  office,  be  the  commis-  s«m«. 
sioncrs  of    highways,  overseers  of  the  poor  and  inspectors  of 
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elections,  and  their  powers  and  duties,  as  such,  shall  be  regulated 
by  law. 

gaimM-hij  Sec.  39.  The  chairman  of  the  supervisors  of  each  township 
shall  be  a  member,  and  shall  attend  all  sessions  of  the  county 
board  of  supervisors,  and  if,  from  sickness  or  other  cause,  Ii« 
shall  be  unable  to  attend  any  meeting  of  said  board,  one  of  tha 
other  supervisors  shall  attend  in  his  place. 

^w""»-  Sec.  40.  Any  two  township  supervisors  in  each  township  may, 

in  all  cases,  constitute  a  quorum  for  the  performance  of  any 
duties  required  by  law,  except  where  otherwise  provided  by  law. 

'^SSSrJuIiiwJu      ^^^*  *^'  ^^®  supervisors  of  each  township,  shall,  by  their 

•ttboBd«,4«.  name  of  oflSce,  prosecute,  for  the  benefit  of  the  township,  all 
suits  upon  bonds  and  sureties  given  them  or  their  predecessors 
in  office,  and  shall,  also,  sue  for  and  collect  all  penalties  and  for- 
feitures  imposed  in  this  chapter,  in  respect  to  which  no  other 
provision  is  made,  which  shall  be  incurred  by  any  inhabitant  or 
officer  within  the  township,  and  they  shall  have  power,  in  like 
manner,  to  prosecute  for  any  trespass  committed  on  any  pub- 
lic building,  inclosure  or  property,  belonging  to  the  township  ; 
.  and  shall  pay  all  moneys,  collected  under  this  section,  to  the  town- 
ship treasurer. 

TO^VNSHIP   CLERK. 

SSuSlp •!?*        Sec.  42.  The  township  clerk  of  each  township  shall  have  the 
Woks,  pftp«n  Ae.  ^ug^Q^j  qJ  (^^  rocords,  books  and  papers  of  the  township,  when 
no  other  provision  is  made  by  law,  and  he  shall  duly  file  and 
safely  keep  all  certificates  of  oaths  and  other  papers  required  by 
law  to  be  filed  in  his  office,  and  record  such  as,  by  law,  are  re- 
«        quired  to  be  recorded  therein. 
SSJoftowMUp       ^^^'  ^^'  '^®  ^^^^^  transcribe,  in  the  book  of  records  of  his 
township,  minutes  of  the  proceedings  of  every  township  meeting 
held  therein,  and  he  shall  enter,  in  such  books,  any  order  or  di- 
rection, and  all  rules  and  regulations  made  by  any  such  township 
meeting ;  he  shall  also  file  and  preserve  all  accounts,  audited  by 
the  township  board  or  allowed  at  a  township  meeting,  and  enter 
a  statement  thereof  in  such  book  of  records. 
£Slli*S"?»iio«      Sbc-  44.  The  township  clerk,  immediately  after  the  election 
!uoM?tooiwk    or  appointment  of  any  constable  or  justice  of  the  peace,  shall 
transmit,  to  the  county  clerk  of  the  county,  the  name  of  such  con- 
stable or  justice. 
Sp.t'rr*''*  Sec.  45.  Each  township  clerk  may,  after  entering  upon  the 

duties  of  his  office,  appoint  a  deputy  who  shall  take  the  oath  of 
office  and  file  the  same  with  the  clerk,  and^  in  case  of  the  absence. 
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sickness  or  disability  oE  the  clerk,  such  deputies  shall  perform 
the  duties  of  such  clerk,  and  receive  the  same  compensation  that 
the  cl**rk  would  have  been  entitled  to  have  received. 

Sec.  46.  Copies  oE  all  papers,  duly  filed  in  the  office  of  the  Sjf^'Jied'JESf 
township  clerk,  and  transcripts  from  the  township  book  of  records,  ^ •*"•*••• 
certified  by  him  under  the  seal  of  the  township,  shall  be  evidence 
in  all  courts  in  like  manner  as  if  originals  were  produced. 

Sec.  47.  The  township  clerk  shall  execute,  in  his  name  of  office  Sf  SiSVeJiro?!* 
and  under  his  hand  and  seal  of  the  township,  all  conveyances  of  iniuVh^towi- 
lands  belonging  to  the  township,  whenever  the  same  shall  be  sold 
in  pursuance  of  an  order  of  the  township,  and,  also,  to  perform 
such  other  duties  as  may  be  required  by  law. 

OP   TREASURER. 

Sec.  48.  The  township  treasurer  shall  receive  and  take  charge  J»«««  •«*"««»- 
of  all  moneys  belonging  to  the  township  or  which  are  by  law  re- 
quired to  be  paid  into  the  township  treasury,  and  shall  pay  over 
und  account  for  the  same,  upon  the  order  of  such  township  or  the 
officers  thereof  duly  authorized  in  that  behalf,  made  pursuant  to 
law,  and  shall  perform  all  such  other  duties  as  may  be  required 
by  law. 

Sec.  49.  Each  township  treasurer,  within  the  time  limited  for  toci»»1)o«4. 
filing  fiis  oath  of  office,  and  before  entering  upon  the  duties  of  his 
office,  shall  execute  a  bond  to  the  supervisors  of  the  township,  in 
such  sums  and  with  such  sureties  as  the  chairman  of  the  township 
supervisors  shall  require  and  approve,  conditioned  for  the  faith-  condiuona. 
ful  discharge  of  the  duties  of  his  office,  and  that  he  will  faithfully 
and  truly  account  for  and  pay  over,  according  to  law,  all  money 
which  shall  come  in  his  hands  as  such  treasurer,  and  the  said 
supervisor  shall  indorse  thereon  his  approval  and  file  the  same  in 
the  office  of  the  township  clerk. 

Sec.  50.  Every  township  treasurer  shall  keep  a  true  account  of  ?J;iWf*»ri*ii 
all  moneys  by  him  received  by  virtue  of  his  office,  and  the  manner  SSKSii'/*^  *** 
in  which  the  same  is  disbursed,  in  a  book  to  be  provided  at  the 
expense  of  the  township  for  that  purpose,  and  exhibit  such  ac- 
count, with  his  vouchers,  to  the  township  board  at  its  annual  meet- 
ing, for  adjustment,  and  he  shall  deliver  all  books  and  property,  bJokl,'*miM"Ar 
belonging  to  his  office,  and  the  balance  of  all  moneys  in  his  hands  *•»"•««•"»• 
hands  as  such  treasurer,  to  his  successor  in  office,  on  demand, 
after  such  successor  shall  have  qualified  according  to  law. 

Sec.  51.  The  township  treasurer  of  each  township  shall,  by  fJ^JJ^^  touwuit 
virtue  of  his  office,  be  collector  of  taxes  for  his  township,  and 
shall  perform  such  duties  as  are  prescribed  by  law." 
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CONSTABLES. 

Sec.  52.  Every  person  elected  or  appointed  to  the  office  oE 
constable,  before  be  enters  upon  the  duties  of  his  office,  and  within 
the  time  prescribed  bvlaw  for  filing  his  oath  of  office,  shall  execute 

ir«w  «pprov(d.  j^^  instrument,  in  writing,  with  two  or  more  sufficient  sureties,  to  be 
approved  hy  the  township  clerk,  which  writing  shall,  in  substance, 

Form  pf  voaj.     bc  lu  thc  following  manner:     *'A B chosen  (or 

appointed)  a  constable  in  the  township  of — ,  in  the  county 

of ,  and  U D and  E F as 

his  sureties,  do  hereby  jointly  and  severally  agree  to  pay  to  each 
and  every  person  who  may  be  entitled  thereto,  all  such  sums  of 
money  as  the  said  constable  may  become  liable  to  pay,  for  or  on 
account  of  any  moneys  which  may  come  into  his  hands  by  virtue 
of  his  office,  and  for  the  neglect  of  any  official  duty.  Dated  at 
,  this day  of  .     Executed  in  presence  of 


A B ,   C D ,  E F . 

G 11 ,  township  clerk. 

Sn?****"  "*'  ^^^-  ^^'  ^^^  township  clerk  shall  indorse  on  such  instrument 
his  approval  of  the  sureties  therein  named,  and  shall  file  the  same 
in  his  office,  and  a  copy  of  such  instrument,  certified  by  the  town- 

A  copy  ..hall  be   shlp  clcrk,  uudcr  the  eeal  of  his  township,  shall  be  prima  facie 

^lencc.whea.  evidcncc,  in  court,  of  the  execution  thereof  by  such  constable  and 
his  sureties,  and  all  actions  against  a  constable  or  his  sureties, 
upon  any  such  instrument,  shall  be  prosecuted  within  two  years 
after  the  expiration  of  his  term  [of]  office. 

J?Mn"t"?er""  ^^^'  ^^'  -^^"i'  constable  may  serve  any  writ,  process  or  order 
lawfully  directed  to  him  within  his  county.  They  shall  be  ministe- 
rial officers  of  justices  of  the  peace,  and  shall  serve  all  processes 
issuing  from  their  courts. 

JUSTICES  OF   THE   PEACE. 

Termofomce.  Sec.  55.  Justiccs  of  tbc  pcacc,  after  the  first  election  under 

the  provisions  of  this  chapter,  shall  severally  hold  their  offices  for 
two  years  from  and  after  their  election  and  qualification,  except 
when  elected  to  fill  a  vacancy,  and,  when  so  elected,  shall  hold 
during  the  unexpired  portion  of  such  term. 

wh«i  ei..ct«d.  Sec.  56.  At  the  first  township  meeting  in  each  township,  there 

shall  be  elected  two  justices  of  the  peace,  or  so  many  as  may  be 
be  necessary  to  make  two,  if  there  be  any  in  the  township,  one  of 
whom  shall  be  elected  for  two  years,  and  one  for  one  year,  and 
shall  be  so  designated  on  the  ballot. 
■*"  -nubond.  Sec.  57.  Every  justice  of  the  peace,  before  he  enters  upon  the 
duties  of  his  office,  and  within  the  time  limited  by  law  for  filing 
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his  oath  of  office,  shall  execute  an  instrument,  in  writing,  with  "•'^  a,.proTod. 
two  or  more  sufficient  sureties  to  bo  approved  by  two  of  the 
supervisors,  which  writing  shall  be,  in  substance,  as  follows : 

<<A B ,  chosen  justice  of  the  peace  in  the  township  Form  of  >>«i»d. 

of and  county  of ,  and  C D and 

E F: ,  his  sureties,  do  hereby  jointly  and  severally 

agree  to  pay,  on  demand,  to  each  and  any  person  who  may  be 
entitled  thereto,  all  such  sums  of  money  as  the  said  justice  may 
Income  liable  to  pay  on  account  of  any  moneys  which  may  come 

into  his  hands  by  virtue  of  his  office;     Dated  at ,  this 

day  of — .     A B ,  C D , 

E F .   Executed  in  presence  of  L M , 

supervisor." 

Sec.  58.  The  approval  of  said  bond  shall  be  indorsed  thereon,  g*;'^^  ■*'*^*  •'• 
and  the  said  justice  shall  cause  the  dame  to  be  filed  in  the  office 
of  the  township  clerk,  and  a  copy  of  such  instrument,  duly  certi-  ^g^Jy-^JJ^JJi. 
fied  by  such  clerk  under  the  seal  of  the  township,  shall  be  prima  *•*''•'  '^"• 
facie  evidence  of  the  contents  and  execution  thereof. 

Sec.  59.  Whenever  a  justice  of  the  peace  shall  be  elected  to  wbei«iMtodto 
fill  a  vacancy,  it  shall  be  so  designated  on  the  ballot.  \i\u^  "^"'^ 

TOWNSHIP   BOARD. 

Sec.  60.  The  supervisors  of  each  township  shall  constitute  a  Towaswp  koard. 
township  board,  for  the  purpose  of  auditing  all  accounts  payable 
by  such  township ;  and,  if  from  any  cause  there  shall  not  be  vacAnoy. 
three  supervisors  present,  the  vacancy  shall  be  filled  by  some  one 
or  more  justices  of  the  peace,  to  be  designated  by  such  of  the 
supervisors  as  are  present. 

Sec.  61.  The  township  board  shall  meet  annually,  on  the  ^••"■k'- 
Tuesday  next  preceding  the  annual  township  meeting,  to  be  held 
in  such  township,  for  the  purpose  of  auditing  and  settling  all 
charges  against  the  iownship,  aiid  they  shall  state  in  each  ac- 
count the  amount^^Uowail  by  themr;-  but  no  allowance  shall  be 
made  on  any  account- *vlifch  doesAiot  specifically  stat€  each  item 
of  the  same  and  the  nature  thereof. '  ^  "  j^  *      ^      *^  ^  C 

Sec.  62.  The  said  board  shall,  also,  at  sfaid  meeting,  e.^^ine  >j;;5",jj*»J»» 
and  audit  the  accounts  of  the  township  treasurer,  Snd^of  all  otli^'T'^^  ***"*' 
township  officers  who  are  bylaw  authorized  to  receives "ir^disbu^e 
any  money  of  the  township  by  virtue  of  their  office. 

Sec.  63.  Said  board  shall  draw  up  a  report,  stating  in  detail  ^p*'*- 
the  items  of  accounts  audited  and  allowed,  die  nature  of  each  ac- 
count, and  the  person  to  whom  such  allowance  was  made.     Such 
report  Bhall  contain  a  statement  of  the  fiscal  concerns  af>the     j. 
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townsbip,  and  an  estimate  of  the  sum  necessary  for  the  current 
expenses  thereof,  the  support  of  iho  poor  and  other  incidental 
expenses  of  the  ensuing  year. 
ft(rortrM4i>7         ggc.  64.  Such  rcport  shall  be  publicly  read  by  the  clerk  at  the 
next  ensuing  township  meeting,  and  the  whole  or  any  part  of  said 
report  may  be  refciTcd  to  a  committee,  whose  duty  it  shall  be  to 
examine  the  same  and  report  thereon  to  such  meeting. 
i««««y»««'«*       Sec.  65.  The  amount  of  any  account  audited  and  allowed  by 
vbompaid.       ^]j^  township  board,  and  the  amcunt  of  any  account  voted  to  h% 
allowed  at  any  township  meeting,  shall  be  paid  by  the  township 
treasurer  on  the  order  of  the  board,  signed  by  the  chairman  and 
attested  by  the  clerk,  and  the  clerk  shall  keep  a  correct  account 
of  all  orders  issued,  with  tho  number,  date  and  amount  of  each^ 
and  to  whom  payable. 
••*™Kfk*l7*        S^^-  ^^'  ^^^  township  clerk  shall  be  clerk  of  tho  township 
»0Ard)4«tiM.     board,  and  shall  keep  a  true  record  of  all  their  proceedings,  in 
his  oflSce.     He  shall  file  in  his  office  all  accounts  audited  by  the 
township  board,  and  preserve  the  same  for  the  inspection  of  anj 
of  the  inhabitants  of  tho  township. 
SK«"'"***'       ^^^*  ^*^*  Supervisors,  assessors  and  clerks  of  election  shall 
each  be  entitled  to  one  dollar  and  fifty  cents  per  day,  for  each 
day  actually  devoted  to  the  discharge  of  their  duties.     The  town- 
ship clerk  shall  be  entitled  to  such  compensation  as  may  be 
allowed  by  the  township  board. 

Sec.  68.  This  act  to  take  effect  and  be  in  force  from  and 
after  the  first  day  of  June  next. 

A.  LARZALERE, 
Speaker  of  House  of  Representatives* 
C.  W.  BABGOCK, 
President  of  the  Council. 
Approved  February  11,  1859. /O  P 

S.  MEDARY,  ^  (yv^^  ^'^CUjtrO 


8^ 


^        Governor /\^ 


.^ 


CHArTER  CXXXL 

AN  ACT  Regulating  Wills. 

Be  it  enacted  by  the  Governor  and  Legislative  j2ssembli/  bf 
the  Territory  of 'Kansas : 
Who  m«7ai»k6        Seotion  1.  Any  person  of  full  age  and  sound  inind  may  diB- 
pose,  by  will,  of  all  his  or  her  property,  except  what  is  suliicieot 
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to  pay  his  or  her  debts,  or  nrhat  is  allowed  as  a  homestead,  or 
otherwise  given  by  law  as  privileged  property. 

Sec.  2.  Property  subsequently  acquired  by  descent  or  purchase  ^^JJJJ^^J'Ifj;!. 
may,  also,  be  devised,  when  the  intention  is  clear  and  explicit. 

Sec.  3.  Personal  property  to  the  value  of  three  hundred  dol-  vcruiwiiu. 
lars  may  be  bequeathed  by  a  verbal  will,  if  witnessed  by  two  com- 
petent witnesses. 

Sec.  4.  A  soldier  in  actual  service  or  a  mariner  at  sea  may  if  aNidicrer 
dispose  of  all  his  personal  estate  by  a  will  so  made  and  witnessed. 
A  verbal  will,  under  this  and  the  preceding  section,  to  be  valid, 
must  bo  proved  within  one  year  after  the  death  of  the  testator. 

Seov  5.  All  other  wills,  to  be  valid,  must  be  in  writing,  wit-  lawnunc. 
ncssed  by  two  competent  witnesses  and  signed  by  the  testator,  or 
by  some  person  in  his  presence  and  by  his  express  direction. 

Sec.  6.  No  subscribing  witness   to  any  will  can  derive  any  wunew. 
benefit  therefrom,  unless  there  be  two  disinterested  and  compe- 
tent witnesses  to  the  same. 

Sec. 'Y.  But  if,  without  a  will,  he  "would  bo  entitled  to  any  E«wptioB. 
portion  of  the  testator's  estate,  he  may  still  receive  such  portion 
to  the  extent  in  value  of  the  amount  devised. 

Sec.  8.  Posthumous  children,  unprovided  for  by  the  father's  Po«thiim«iii  ohu- 
will,  shall  inherit  the  same  as  though  no  such  will  had  been  made. 

Sec.  9.  The  amount  thus  allowed  to  a  posthumous  child,  as  cuidrea. 
well  as  of  that  of  any  other  claim  which  it  becomes  necessary  to 
satisfy,  in  disregard  of  or  in  opposition  to  the  contemplation  of 
the  will,  must  be  taken  rateably  from  the  interest  of  heirs,  de- 
visees and  legatees. 

Sec.  10.  The  word  devisee,  as  used  in  this  chapter,  shall,  i>««aitiwi. 
when  applicable,  be  construed  to  embrace  legatees,  and  the  word 
"  devised  "  shall,  in  like  cases,  be  understood  as  comprising  the 
the  force  of  the  word  bequeathed. 

Sec.  11.  If  a  devisee  die  before  the  testator,  his  heirs  shall  !>•▼*•••• 
inherit  the  amount  so  devised  to  him,  unless  from  the  terms  of 
the  will  a  contrary  intent  is  manifest. 

Sec.  12.  Wills  can  be  revoked,  in  whole  or  in  part,  only  by  aeti>«Atioa. 
being  cancelled  or  destroyed  by  the  act  or  direction  of  the  testa- 
tor, with  the  intention  of  so  revoking  thenr,  or  by  the  execution 
of  subsequent  wills. 

£ec.  13.  When  done  by  cancellation,  the  revocation  requires  c«noeUtuoa. 
to  bo  witnessed  in  the  same  manner  as  the  making  of  a  new  wilU 

Sec.  14.  Wills  duly  sealed  up  and  indorsed  may  bo  deposited  nn^oiit. 
with  the  clerk  of  the  probate  court,  whoso  duty  it  is  to  file  and 
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preserve  the  same  until  the  death  of  the  testator,  unless  thej 
themselves  sooner  demand  them. 
Of  »»u.  gjjo.  15.  Any  pei-son  having  the  custody  of  a  will  shall,  at  the 

first  stated  term  of  the  court  after  being  informed  of  the  death  of 
the  testator,  bring  the  same  into  open  court,  when  it  shall  be  pub- 
licly read. 
**•"••  Sec.  16.  If  he  fails  to  do  so,  after  receiving  reasonable  notice, 

he  may  be  brought  in  by  rule  and  attachment,  and  committed  to 
jail  until  he  complies,  and  shall  be  further  liable  to  any  person 
aggrieved  for  all  the  damages  sustained  by  such  failure. 

Sec.  17.  After  being  thus  produced  and  read,  a  day  shall  be 
fixed  by  the  court  for  proving  the  same,  which  may  be  post- 
poned from  tlmp  to  time,  at  the  discretion  of  the  court. 

Sec.  18.  Such  notice  thereof  as  the  court  directs  shall  be  im- 
mediately given  to  all  persons  interested  in  the  matter. 

Sec.  19.  After  being  proved  and  allowed  by  the  probate  court, 
the  will,  together  with  the  certificate  hereinafter  required,  shall 
be  recorded  in  a  book  kept  for  that  purpose. 

Sec.  20.  Wills  proved  and  allowed  in  any  other  State  or  country 
shall  be  allowed  and  recorded  in  any  county  in  this  Territory, 
in  which  it  may  be  desired  to  use  them,  upon  the  production 
of  a  copy  thereof  to  the  proper  probate  court,  duly  authenti- 
cated by  the  attestation  of  the  clerk  of  the  court  in  which  such 
bill  [will]  was  proved,  together  with  the  certificate  of  the  judge 
or  presiding  ofiSccrs  that  such  attestation  is  in  due  form  of  law. 
If  there  be  no  clerk,  such  attestation  may  be  made  by  the  judge 
or  presiding  oflScer ;  and,  in  all  cases,  if  the  clerk  or  officer 
making  such  attestation  have  a  seal  of  office,  such  seal  shall 
be  annexed  to  the  attestation. 

Sec.  21.  Wills  shall  not  be  carried  into  effect  unless  thus 
allowed,  and  such  allowance  is  conclusive  as  to  the  due  execu- 
tion of  the  will,  unless  set  aside  by  an  original  or  appellate 
proceeding  in  the  district  court. 

Sec.  22.  When  prowd  and  recorded,  the  court  shall  direct  an 
authenticated  copy  of  the  wall  to  be  placed  in  the  hands  of  the 
executors  therein  named,  or  otherM'ise  duly  appointed. 
If  09  tx«ctttoM.  ■  Seo.  23.  If  no  executors  are  named  therein,  or,  if  the  execu- 
tors named  fail  to  qualify  and  act,  it  shall  be  retained  on  file, 
until  an  executor  or  administrator  is  appointed  and  qualified,  in 
the  manner  prescribed  by  law. 

'  Sec.  24.  Wills,  when  proved  and  allowed,  shall  have  a  certifi- 
cate thereof  indorsed  or  annexed  thereto,  signed  by  the  clerk  and 
attested  by  the  seal  of  the  court ;  and  every  will  so  certified,  or 
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the  record  thereof,  or  a  transcript  of  such  record  daly  authenti- 
cated, may  be  rei^d  in  evidence  in  all  courts  within  this  Territory, 
without  further  proof. 

Sbc.  4.  This  act  to  take  effect  and  be  in  force  from  and  after 
the  first  day  of  June  next. 

A.  LARZALERE,  ^ 

Speaker  of  House  of  Representatives. 
C.  W.  BABCOCK, 
President  of  the  Councif. 
'  Approved  February  9, 1859. 
'      S.  MEDARY, 

Governor. 


JOINT  RESOLUTION  NO.  !• 

IPrMmble  and  Joint  Resolution  in  regard  to  holding  the  remainder  of  the 
SetiiDD  at  Lawrence. 

Whereas,  The  Legislature  of  the  Territory  of  Kansas  is  re- 
quired, by  law,  to  meet  at  the  Capital  of  said  Territory ;  anJ, 
whereas,  there  is  at  said  Capital  such  a  deficiency  of  suitable 
accommodations  and  other  conveniences  as  to  seriously  interfere 
with  the  progress  of  Legislative  business  ;  andj  whereas,  suita- 
ble accommodations  can  readily  be  obtained  elsewhere ;  therefore, 

Be  it  resolved  by  the  OaverHor  and  Legislative  Assembly  of 
the  Territory  of  Kansas: 

That  we  do  adjourn  at  twelve  o'clock  M.,  on  Tuesday,  Janu-  i;ti?Zufrn.tv 
•ly  4, 1859,  to  meet  in  the  City  of  Lawrence,  Kansas  Territory, 
on  Friday,  the  7th  day  of  January,  A.  D.  1859,  at  twelve  o'clock, 
M. ,  to  hold  the  remainder  of  the  session,  and  that  the  Secretary 
of  the  Territory  be  requested  to  procure  suitable  rooms  for  the 
accommodation  of  said  Legislative  Assembly,  in  said  city  of 
Lawrence. 

A.  LARZALERE, 
Speaker  qf  House  of  Representatives. 
C.  W.  BABCOCK, 
President  of  the  Council. 
Approved  January  5,  1859. 
S.  MEDARY, 

Governor. 
42 
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'  JOINT  BJBSOUJWONS  NO.  2. 

JOINT  RESOLUTION  aflking  for  an  addition  of  twenty  days  to  the  present 
SeBBion  of  the  Legislative  AsBeinbly  of  KatiaaB  Territory. 

^  Whereas,  The  Organio  Act  of  Eansas  Territory  restricts  the 

time  for  the  regular  sessions  of  the  Ijegislative  Assembly  to  for^ 
days,  including  Sundays  y  andj  whereas,  owing  to  the  complex 
and  conflicting  condition  of  the  laws  of  this  Territory,  passed  at 
ihe  first,  second  and  third  regular  aesaions  of  the  Legislatiye  As- 
sembly, it  becomes  absolutely  necessary  to  have  a  complete  reri- 
sion  of  said  laws  and  extended  additional  legislation ;  therefore^ 

JBe  a  resolved  by  the  Governor  and  Legislative  Assembly  cf 
the  Territory  qf  Kansas : 
sxieatiM*!  iM-  Fiist,  That  the  Oonirress  of  the  United  States  be  and  the  same 
is  hereby  respectfully  requested  to  so  amend  the  Organic  Act  of 
the  Territory  as  tb  extend  the  time  of  the  present  session  of  the 
LegislatiTo  Assembly  to  the  tenn  of  aixty  days. 

Second,  That  the  gOTer&or  be  teqomt^  to  forward  a  copy  of 
the  foregoing  preamble  and  resolutions  to  the  presiding  officers 
of  the  Senate  and  House  of  Representatives  of  the  Congress  of 
the  United  States,  and  to  the  Hon.  Marcus  J.  Parrott,  delegate 
for  Kansas,  requesting  early  attention  thereto. . 

A.  LABZALERE, 

Speaker  of  the  House  of  Representatives. 

C.W.  BABCOCK, 

Prssident  of  the  Council. 

Approved  January  14, 1859. 

S.  MEDABT, 

Oovemor,  ♦ 


Mk«d  •£  Cta- 
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JOINT  BESOLUTIONS  NO.  8. 

fijOINT  RESOLUTIONS  requesting  Congress  to  attach  that  portion  of  Ne- 
braska Territory  toufii  of  the  Platte  River  to  Kansas  Territory.] 

WfiEi^AS,  The  act  organuixig  the  Territories  of  N^raaka  and 
£aoaa«,  approred  May  80th,  A.  D.  1S51,  describes  the  bouiklacj 
of  Kansas  as  follows ,  to  wit :  '^  That  all  that  part  of  the  ,Teirir 
tory  of  the  United  States  inoluded  within  the  following  limits^ 
except  such  portions  thiereof  as  are  hereinafter  expressly  exempted 
from  the  operations  of  diis  act^  to  wit :  Beginning  at  a  point 
on  the  western  boundary  i)f  the  State  of  Missouri,  where  the 
thirty-seventh  parallel  of  north  latitate  crosses  the  same  ;  thence 
west  on  said  parallel  to  the  eastern  boundary  of  New  Mexico ; 
thence  north  on  said  boundary  to  latitude  thirty-eight ;  thence 
following  said  boundary  to  ihe  Territory  of  Utah  on  the  summit 
of  the  Rocky  Mountains ;  thence  northward  on  said  summit  to 
the  fortieth  parallel  of  la:itude ;  {hence  east  on  said  parallel  to 
the  western  boundary  of  the  State  of  Missouri ;  thence  south  with 
the  western  boundary  of  siud  State  to  the  place  of  beginning,  be 
and  the  same  is  hereby  erected  into  a  temporary  goyernment  by 
the  name  of  the  Territory  of  Kansas  ;^  and^  whereas,  the  Flatte 
river,  in  the  Territory  of  Nebraska,  is  the  natural  boundafy  be- 
tween the  Territories  of  Kansas  and  Nebraska,  and,  in  the  opin- 
ion of  this  Legislative  Assembly,  should,  at  the  time  of  the  or- 
jganization  of  said  Territories,  hare  been  adopted  as  thie  northern 
boundaiy  of  Kansas ;  and,  whereas,  the  true  interests  of  thto 
aforesaid  Territories  of  Kansas  and  Nebraska,  and  the  welfare 
«nd  prosperity  of  the  inhabitants  thereof,  would  be  best  promoted  ' 

by  the  establishment  of  the  said  Platte  river  as  the  boundary 
between  the  aforesaid  Territories  of  Kansas  and  Nebraska ;  and, 
whereas,  it  is  well  ascertained,  from  reliable  information,  that 
such  change  of  boundary  would  meet  with  the  cordial  approval  of 
a  large  majority  of  the  inhabitants  resident  upon  that  portion  of 
Nebraska  in  (question,  situated  between  the  Platte  river  and  the 
northern  boundary  of  Kansas ;  therefore. 

Resolved  by  the  Governor  and  Legislative  Assembly  of  the 
Territory  of  Kansas,  asfoUows,  to  wit: 

That  the  Congress  of  the  United  States  be  and  is  hereby  res-  coBgNMMk««  t« 
pectfttUy  but  earnestly  requested  to  attach  that  portion  of  Ne-  gJSlIJ"'** 
braska,  lying  and  being  situate  south  of  the  Platte  river,  to  the 
Territory  of  Kansas,  and  that  the  said  Platte  river  be  constituted 
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the  lioandary  line  between  the  aforesaid  Territories  of  Kansas 
and  Nebraska. 
oiudVSr-         Resolved^  That  the  governor  be  and  is  hereby  requested  to 
eS^Hn!  ^       forward  a  copy  of  the  foregoing  preamble  and  resolution  to  the 
President  of  the  United  States,  the  Congress  of  the  United  States, 
I        to  the  governor  of  the  Territory  of  Nebraska,  and  to  the  delegates 
in  Congress  from  Kansas  and  Nebraska,  requesting  early  atten- 
tion thereto. 

A.  LABZALERE, 
Speaker  of  House  of  JRepresentaiives. 
0.  W.  BABCOCK, 
President  qf  the  Council. 
Approved  January  25, 1859. 
S.  MEDARY, 

Governor,  * 


JOINT  RESOLUTIONS  NO.  4. 

JOINT  RESOLUTION  reqpestuig  the  Governor  to  iaroe  a  Proclamati»n. 

Resotved  hy  the  Council  and  House  of  RepreserUatives  of  the 
Territory  of  Kansas : 

Sl!32IItiI»."~  That  the  governor  of  this  Territory  be  requested  to  issue  his 
proclamation  to  the  people  of  this  Territory,  publishii^  the  ac^ 
this  day  passed  to  provide  for  the  peace  of  Kansas. 

That  his  Excellency  bo  requested  to  cause  his  proclamation  to 
be  published  in  every  paper  in  this  Territory. 

A.  LABZALERE, 
Speaker. of  House  of  Representatives. 
C.  W.  BABCOCK, 
President  of  the  Council. 
Approved  February  11,  1859. 

S.  MEDARY, 

Governor. 
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Chapter  25. — ^Tbe  words  <<or  stock  in  trade/'  should  be  omitted  in 
Section  444,  third  line,  after  the  word  '<  householders,''  and  inserted  after 
the  word  ^Mands,"  in  the  fourth  line.  [The  above  error  will  be  found  m 
only  ft  part  of  this  edition. — ^Printbr.] 
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VAOS. 

ABATE. 

when  actions  not  to • .  •  • .   87 

proceedings  in  case  of  marriage  or 
other  disability  of  a  party  to  an 
action •  •  •  •  87 

actions  may,  when*  ••••••  •••• 145 

ABSCO^DING  DEBTOR. 

attachment  against  property  of  ••110,  111 
ABSCONDING  DEFENDANT, 

time  for  commencing  actions  against, 

run 86 

ABSE.   .C  FROM  TERRITORY. 

time  of,  not  part  of  period  of  limita- 
tions   85 

ABSENT  DEFENDANT. 
See  Non-resident. 

how  served  by  publication 92,  93 

service  on,  When  complete  •••••• 93 

may  defend  after  judgmeut 93 

ABDUCTION. 

of  woman • 235 

of  woman  under  eighteen  years 236 

of  child  under  twelve  years  •» 236 

of  coloreil  persona  •  •  •  •. 237 

ABETTING. 

forgery,  counterfeiting,  &c 256 

ABORTION. 

.giving  medicine  to  produce •  237 

ABSTAINING. 

from  prosecution • 259 

ACADEMY. 

burning  of 239 

how  incorporated  •  •  •  •  ( •  •  • 308 

ACCESSORY.  ^ 

before  and  after  the  fact 283 

ACKNOWLEDGMENT. 

to  take  case  out  of  limitation,  must  be 
in  writing  and  signed 86 

by  defendant  on  sanunons,  same  as 
service***** • ^   92 

falsely  certifying 249 

forging  certificate  of 249 

ACQUITTANCE. 

when  judgment  for  to  operate  as 141 

act.    See  Code, 
ADJOURNMENT. 

by  sheriff  when  judges  do  not  attend*  *  181 
AFFIRMATIONS. 
.  when  to  be  taken«  and  effect  of  ••••••  181 

ACCOUNT. 

.  of  administrator  or  executor,  how  made 
on  death,  resignation  or  surrender 
.      .  ofieUer8«« 16 

48 


ACCOUNT— Contttitted. 

of  sales,  to  be  made  and  filed ••• 23 

for  interest,  when  to  be  made  by  ex- 
ecutor or  administrator 24 

of  administration,  to  be  filed  with  pe- 
tition for  sale  of  real  estate tt 

copy  of,  exhibited  against  estate,  to 

be  served •••   31 

to  be  rendered,  on  application  for  sale 

of  lands 2ft 

to  be  entered  and  kept  by  clerk 36 

annual  settlement  oif- •••  * 35 

not  made,  citation  to  be  issued 36 

aliaa  citation  and  publication 36 

neglecting  to  settle,  proceedings 36 

upon finalsettlement of,  proceedings* •  3T 
on  settlement  of,  what  claims  aliowod  36 
what  charges  and  expenses  allowed  -  •  36 
final  settlement  of,  what  debts  charged 

in  inventory  allowed *  ••  3t 

how  to  be  stated  In  pleading 100 

copy  of,  sufficient  in  pleading 100 

ACTIONS. 

authorized  In  certain  cases t 

authorized  after  death,  when t 

who  brought  by  after  death t 

for  whose  benefit  •••••• t 

amount  recovered,  how  distributed  •  •  •  •     t 

verdict  of  jury  limited t 

limitation  of,  after  death  •  •  >  •  • % 

corporation  liable  to,  after  death,  by 

neglect,  default,  or  wrongful  act*     9 
limited  to  ten  thousand  dollars,  against 

coq)orations t 

against  corporations,  limited  to  two 

years  for  damages  by  neglect,  Ac.    9 
against    corporation    for     exclusive 

benefit  of  widow 9 

after  death,  brought  by  whom 9 

brought  by  auditor  on  official  bonds  or 

on  accounts  against  delinquents-  9$ 
.nay  be  brought  by  master  against  ap- 
prentice, when 60 

•  against  boats,  how  brought 64 

.what    sufficient    allegation    against 

boats ••*  *.  6i 

.   by  and  against  executors  and  adminis- 
trators   M 

.   what,  shall  not  be  brought  by  execu« 

tor  or  administrator* SI 

.  pending  at  decease,   which  survive, 

how  considered  * 34 

.  commenced  afterde«th,how  considered  12 
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ACTIONS— CoTiffnued. 
distinctions  between  actions  at  law 
and  suits  in  equity  abolished  •  •  •  •  83 

form  of 83 

time  for  commencing  in  general 83 

for  recovery  of  real  property 83,  84 

other  than  real  property 84 

general  provisions  as  to 85 

parties  to,  how  designated 85 

when  deemed  commenced 85 

attempt  to  commence,  what 85 

barrea  in  States  by  time,  barred  here 

also 85 

parties  to 88 

revivor  of 145 

oiay  be  continued  by  survivor  or  as- 
signee     87 

not  to  abate  by  death  or  marriage, 

&c.,  of  party  to 87 

county    in    which    they    are    to  be 

brought 89 

commencement  of 90 

what  causes  of,  may  be  joined 95 

may  be  consolidated 103 

by  whom  order  of  consolidation  made  103 

arrest  and  bail  in 103, 104 

replevin  of  property  in 107, 108 

attachment  of  property  in 11CU119 

Injunction  in 119-121 

■  receivers  and  other  provisional  reme- 
dies in 121,122 

trial  of 123-131 

tridence  in  the  trial  of 131-140 

judgment  in 140-146 

•nrvivor  and  abatement  of 145-148 

(execution 148-164 

offer  to  compromise ^  •  165 

offer  to  confess  judgment  in 166 

by  sureties  against  principal  •  •  •  •  166, 167 
costs  in 174,  176 

-  to  determine  conflicting  claims  to  real 

'  property 176 

•  concerning  real  property,  general  pro- 

visions as  to 176, 177 

for  waste 177 

-  DR  t>fficiat  securities  .» 177,178 

on  verbal  agreement,  within  one  year*42a 
when  before  justice,  how  commenced*  503 
may  be  dismissed  without  prejudice, 

when..' 505 

nay  be  dismissed  or  proceeded  with, 

when 522 

•n  replevin  may  be  brought,  how-  •  •  * 52^ 

•for  damages  only,  when ••  530 

ADMINISTRATORS. 

'   by  what  authority  and  when  appoint-     . 

ed 1# 

who  shall  not  be *•>  10 

who  preferred • 10 

ftwimti  lite,  or^during  minority  or  ab- 
sence of  executor 11 

'  «ath  to  be  taken  by,  on  application  for 
letters U 

•  •  boBd  to  be  given  by 1$ 

additional  security,  when  required.**  14 

•  letters  to  be  delivered  to*. •• 12 

form  of  letters IB 

may  be*  revoked ...•••  • 14 

ma/iwrender  letters 15 


VAOS. 

ADMINISTRATORS— Coiifi»««l. 
becoming  insane,  or  a  habitual  drunk- 
ard, or  convicted  of  felony,  pro- 
ceedings    14 

duty,  where  letters  are  revoked  or  sur- 
rendered   IS 

r^resentativee  of,  their  duty  in  case 

Gf  death 16 

proceedings  against  successor,  or  re- 
maining executor  or  administrator  15 

de  bonis  non,  when  appointed 11 

failing  to  settle,  proceedii^ 16 

actions  by  and  against,  what  may  be 

maintained 21 

what  prohibited 21 

dt  bantB  non,  of  account,  may  be  main- 
tained by  and  against '81 

pending,  to  be  prosecuted  or  defended 

by 21 

claiming  as  creditor,  how  to  proceed  33 
duties  with  respect  to  co-partnership 

property...'. 16 

non-residents  shall  not  be 18 

foreign,  when  to  receive  estate 40 

shall  collect  estate 18 

shall  make  itk%-entory * 18 

penalty  aj^ainst,  for  opening  and  ex- 
amining papers  and  money  with- 
out witnesses • It 

proceedings  by.  in  case  of  concealment 

or  emDezzlement 19 

to  cause  appraisement  to  be  made  •  •  >  •  20 
ta  publish  notice  of  administration,  SO,  21 
like  'notice  where  there  are  no  heirs  •  •  21 

•  to  collect  and  receipt  fer  debts 21 

shall  sell  peri^able  personalty '  22 

shall   self  other   personalty  to   pay 

debts 22 

may  assign  bonds  and  notes  to  pay 

debts •*.• •••••  23R 

shall  give  notice  of  sale  of  personalty,  2S 
tAiall  sell  personalty  where  there  are 

no  know^n  heirs • 2S 

*  may  sell  personalty  at  private  sale, 

when 22,  23 

•  shall  employ  clerk  at  public  sale 23 

shall  file  sale  bill 23 

vhall  lease  real  estate 23 

'  may  procure  labor  to  take  care  of  ea- 

Ute 23 

ahall  account  for  interest  received.*  -  24 
shall  render  statement,  on  oath,  oC 

money  on  hand 24 

majority  of,  shall  join,  when 24 

duties  with  reference  to  personalty 
bound  by  Ken .. » 24 

*  with  will  annexed,  to  sell  and  convey 

lands,  when 26 

proceedings  to  obtain  sale  of  lands  to 

par  oebts 27 

may  obtain  specific  performance  of 

contract •  «* 3D 

Judgments  surviving  against|how  con- 
sidered  • «  31 

•shall  keep  a  list  oi  demands 32 

may  waive  notice  of  demands  •^ 33 

may  estabtish  demand  against  estate,  33 
absenting  himself,  to  appoint  agent  ia 
•  writing •#••••••- 34 
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ADMINISTRATORS-- Omtimicfi. 

may  object  to  allowance  when  •  •  •  •  34,  35 

shall  make  annual  settlement 35 

falling  to  make,  proceedings 35 

failing  to  make  payment,  proceedings,  36 

fin^  settlement  ny,  how  made d7 

liability  for  waste 41 

.-proceedings  on  judgment  for  waste  •  •  •  41 
may  bring  action  after  death  in  cer- 
tain cases 9 

proceedings  against,  for  failing  to  set- 
tle after  citation 16 

foreign,  when  to  receive  estate 41 

ADMISSIONS,  INSPECTION  AND  PRO- 
DUCTION OF  DOCUMENTS, 
party  may  be  required  to  admit  a  pa- 
per to  be  genuine  or  pay  expenses 

.  of  proving  it 138 

jUiop/ection  ana  copy  of  books,  papers 

and  documentshow  obtained,  138, 139 
how  copies  of  deeds  and  other  written 

instruments  obtained 139 

.  laws  of  other  Territories,  Ac,  how 

proved •  •  139 

adverse;  CLAIMS  TO  REAL  PROP- 
ERTY, 
party  in  possession  may  determine  by 

action 176 

ADVERSE  PARTIES. 

may  be  compelled  to  testify 131 

ADVERTISEMENT, 
of  sale  of  goods  and  chattels  on  exe- 
cution   160, 161 

of  sale  of  lauds 152,153 

ADJUTANT. 

term  of  office 570 

duties  of r 569 

ADULTERY. 

how  punished 273 

AFFIDAVIT. 

by  applicant  for  letters 11 

by  administrator  de  bonis  non  .*>..*.•   11 
by  administrator  with  will  annexed  ••  11 

on  complaint  of  waste,  &c. •  15 

on  application  for  new  bond 15 

annexed  to  and  filed  with  inventory*  •  •  19 

on  complaint  of  embezzlement 19 

by  appraisers  of  personalty 20 

by  clerk  of  sales 23 

to  petition  for  sale  of  real  estate 27 

by  appraisers  of  real  estate 28, 29 

to  petition  for  specific  performance*  •  •  30 
to  demands  against  estate,  by  whom 

made 32 

may  be  made  by  agent 32,  33 

by.  executor  or  administrator  seeking 
to  set  aside  allowance  of  demand 

made  during  his  absence  •  • 35 

on  appeals,  to  be  made 42,  43 

of  printer  as  to  service  of  by  publica- 
tion    93 

of  defendant  to  open  a  judgment  after 

service  by  publication •  93,  94 

counter  affidavits 93,  94 

to   verify  pleadings 98 

to  obtain  continuance  after  pleading 

amended • 103 

to  verify  proceedings  against  unknown 
defendant 103 


PAGB. 

ATTIDAYIT— Continued. 

to  obtain  order  for  arrest 103, 104 

to  be  delivered  to  sheriff 104 

copy  of  to  be  delivered  to  defendant, 

&c. 104 

OD  motion  to  discharge  order  of  arrest, 

when  used lOTT 

to  obtain  immediate  delivery  of  per- 
sonal property,  requisites  of 108< 

to    procure     attachment,    requisites 

of 110,  111 

in  proceedings  against  garnishee,  112, 113 
on  motion  to  discharge  attachment*  •  '118 
to  procure  attachment  before  claim 

due,  requisites  of •  •  •  •  -118 

in  injunction,  before  order  granted* •  '119 

on  hearing 121 

on  motion  to  vacate  or  modify 121 

as  a  witness 134 

defined 134 

for  what  purposes  may  be  read 134 

before  whom  may  be  made 135 

by  applicant  on  proceedings  to  perpet- 
uate testimony 139 

to  obtain  order  for  examination  of 
judgment  debtor,  before  return  of 

execution 158,  15* 

to  obtain  arrest  of  judgment  debtor 
under  proceedings  in  aid  of  execu- 
tion   159 

to  obtain  order  to  examine  debtor  to 

judgment  debtor 159 

on  motion  for  writ  of  mandamus 178 

to  obtain  arrest  of  the  person  on  exe-      , 

cution IdH 

by  plaintiff,  to  obtain  judgment  on  ac- 
cepting an  offer  to  compromise  •  - 165 
by  parties  to  submission  of  a  contro- 
versy   165,  Idft 

to  petition  of  error  coram  nqbis  in  cer- 
tain cases •  •  •  •  •  173 

to  obtain  injunction  of  a  judgment 

sought  to  be  reversed  on  error  *  *  *  •  173 
to  verify  service  of  process  when  by  a 

person  specially  authorized 18© 

affiant  may  affirm 18r 

of  overseer  of  road  to  delinquent  but 

made  before  justice  of  peace 451 

AFFIRMANCE, 
of  judgment  of  justice  of  the  peace  in 
district  court,  proceedings  on  •  •  •  •  ITS 
AFFIRMATIVE  RELIEF, 
defendant  may  have  judgment  for,  if 

entitled  to 141 

AGENT, 
to  be  appointed  by  executor  or  admin* 

istrator  during  his  absence 34 

appointment  to  be  in  writlnff  and  filed,  34 
notice  to,  of  demands,  shall  be  notice 

to  executor  or  administrator 34 

when  may  verify  pleadings 99 

of  plaintiff,  may  make  oath  to  obtain 

arrest  of  defendant 16i^ 

or  replevin  of  property lOi 

or  attachment 110 

or  proceii4i::^s  against  garnishee  -  •  •  •  lit 

or. an  injunction lit 

embezzlement  by 246 
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AGREEMENT. 

for  compounding  felon): 259 

by  officer  to  receive  bribe 266 

to  sell  office  or  deputation 268 

ALLEGATIONS. 

in  pleadings,  when  deemed  true 101 

when  considered  as  denied  or  avoided  101 
material,  when 101 

ALTERNATIVE  MANDAMUS 178 

ALE  HOUSE, 
keeping  open  on  Sunday 278 

ALTERING. 

will,  deed,  records,  &c 250 

bank  note  or  check  on  bank  •  •  • 251 

ALIMONY, 
proceedings  for,  not  affected  by  code  •  •  182 

AMENDMENTS. 

when  unnecessary 101 

by  plaintiff,  oi  course 102 

on  demurrer 102 

by  the  court 102 

See  Pleadings. 
costs  on 175 

AMERCEMENT. 

amount  of 157, 158 

to  have  effect  of  judgment 158 

sureties  of  sheriff,  how  made  parties  to  158 
property  of  sureties  not  to  be  taken 

while  sheriff  has  sufficient 158 

of  sheriff,  for  not  executing  and  re- 
turning process » 181 

of  clerk,  for  what  causes 157 

proceeding^  on 167 

0/  Skeriff. 
for  neglect  or  misconduct  in  respect  to 
executions  against  property,  caus- 
es of 157 

notice 167 

ANSWER. 

generally 96,98 

See  Pleadif^g, 
,  in  action  for  the  recovery  of  real  prop- 
erty, requisites  of 176 

on  writ  of  mandamus 179 

ANIMALS. 

suffered  to  go  at  large 233 

maiming  beating  or  torturing 278 

APPRAISERS, 
of  personalty,  appointment  and  duties  20 
*  qualiiieatioo  and  compensation  of ...  •  20 

of  real  estate,  qualifications,  &c 28 

not  to  purchase  property  appraised  *  *  154 

their  fees,  and  how  collected 156 

penalty  for  neglecting  to  serve  as  156,  157 
DOW  make  appraisement  of  strays  * .  *  •  627 

how  sworn Wl 

one-third  of  appraised  value  to  be  paid 

into  county  treasury,  when 628 

of  property,  to  be  freeholders 306 

certificate  of,  to  be  recorded 306 

probate  iudge  to  appoint •  470 

three  to  be  appointed,  notice  given,  dtc.470 

APPRAISEMENT. 

of  personalty,  how  made 20 

to  be  signed  by  appraisers 20 

■  to  be  filed  when  and  where 20 

additional  when  to  be  made •  •  20 

nade  evidence 20 


APPRAISEBfENT— Confimied. 
filed  in  vacation,  to  be  examined  by 

courts 2S 

of  personalty  bound  by  lien  of  exectt- 

tion,  to  be  separate M 

of  personalty,  not  sold  or  hired  out  •«   25 
of  real  estate,  when  and  how  made  -  -  -28 

certificate  to  be  delivered . .  *  .^ 29 

of  lands  taken  in  execution  by  three 
freeholders,  their  oath,  duty  and 

return la 

copy  of,  to  be  deposited  by  clerk 159 

new,  when  allowed 155,  156 

manner  of  appraisement 479" 

APPRENTICES. 

act  concerning 56 

who  may  be  bound 56 

males  until  21  years  old 56 

females  until  16  years  old •   56 

bound  by  probate  court,  when 56 

person  to  whom  bound  to  make  affida- 
vit of  faithful  performance 56 

mother  may  act  when 56 

evidence  of  incapacity  of  father  to  act, 

jurjr  to  decide  ■ .  ^ 57 

incapacity  how  tested 56 

costs  accrue  against  whom 57 

probate  court  may  bind  poor  child ....   57 
orphans  and  minors  may  be  bound  by 

guardian 57 

when  indenture  deposited  with  probate 

court 57 

may  not  be  removed  from  Territory..  57 

to  be  taught  to  read  and  write 57 

outfit  at  end  of  service 57 

probate  court  to  act  as  guardian  of 

poor  child 57 

age  to  be  inserted  in  indenture 57 

indentures  other  than  according  to  law 

void 57 

probate  court  to  receive  complaints-.  58 
probate  court  has  power  to  ciischarge 

apprentices 58 

duty  oi:  probate  court  to  bind  appren- 
tice again,  when 58 

may  be  punished  by  probate  court  for 

desertion,  &c 58 

costs  in  discretion  of  court 58 

proceedings  in  case  of  departure  of, 

without  leave 58 

penalty  for  enticing 59 

sued  for  and  recovered  with  costs  •  • .  *  59 
penalty  for  harboring  and  concealing*  59 
when  executor  has  power  to  bind  ....  59 
complaint  against  master  about  to  re- 
move    69 

may  be  again  bound 60 

when  bound  to  two  or  more  persons 
and  one  dies,  service  due  to  sur- 
vivor   60 

when  all  die,  executor  or  administra- 
tor to  go  before  probate  court ....  60 
proceedings  relating  to,  affected  by 

code 182,183 

embezzlement  by 245 

APPEARANCE, 
voluntary,  may  be  entered  by  defend- 
ant on  back  of  summons 9S 

appearance  docket * 130 
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APPEAL. 

In^s-hat  catres  allowed  ••••  • 42,  43 

wb'>n  and  how  to  be  taken •;  •  43 

bold  to  be  filed 43 

bow  far  a  tnrpenedeat 43 

tra  tscript  to  be  sent  to  district  court*  43 
prccecdings  in  district  court  upon  •  •  •  •  43 

COP  8  upon,  how  adjudged 43 

of  felony  abolished 286 

may  be  taken  to  supreme  court 219 

ma/  be  taken  by  Territory  in  certain 

cases -. 220 

mu<it  be  taken  in  one  year  >  • » 220 

tra  iBcript  filed  in  30  days 220 

how  taken 220 

tak^n   by  Territory  does  not    affect 

judgment 220 

doe  ^  not  stay  execution,  unless 220 

wh?n  tiied 220 

onr  or  more  defendants  may 220 

am>ellate  court  may  reverse  or  affirm •221 
when  judgment  is  reversed,  defendant 

discharged 221 

when  prisoner  returned  to  jailor 221 

jud  j;ment  without  regard  to  errors  •  •  •  •  221 

no'  dismissed  for  default 221 

judgment  of  affirmation 221 

opi  ..ions  of  court  given  in  writing  •  •  •  •  221 
fro;a  justice's  court  to  district  court*  •  333 
roa^l  commissioners  may,from  decision 

of  justices .478 

proceedings  on • 478 

may  appeal  from  justice  when 502 

ap]>ellate  to  enter  into  recognizance  ••502 

f 01  ui  of  recognizance 502 

ret.irn  of 502 

cause  to  be  heard  in  case  of 502 

may  be  taken  when 502 

may  be  made  to  district  court  when- * 520 

eitJicr  party  may  when 523 

undertaking  of  party  appealing 623 

coiidition  of  undertaking 523 

not  allowed  when 525 

owner  of  land  may,  to  district  court, 

when 586 

owner  of  land  may,  to  {H-obate  court, 

when 589 

of  Bchool  district  to  county  superin- 
tendent   607 

APPOINTMENT. 

bribery  to  procure * 265 

ass  iming  office,  without 268 

APPORTIONMENT. 

of  assets,  how  made 36 

to  undecided  claims  to  be  reserved* •  *  36 
of  money  req-iired  to  be  refunded •** *  38 
number  of  d*-:  legates  and  how  appor- 
tioned fo/  constitutional  conven- 
tion   293 

APPROPRIATIONS. 

for  1859 44 

for  comptroller's  salary 44 

for  comptroller's  office  rent.  See 44 

for  treasurer's  salary  and  office  rent«*  44 
for  •ibrarian's  salary  and  office  rent**  44 
for  Territorial  superintendent  of  com- 
mon schools 44 

to  liobt.  Morrow,  J.  M.  WinchsU  and 
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Charles  H.  Branseomb,  for  going 

to  Washington • 44 

for  widow  of  A.  J.  Weaver 44 

for  payment  of  scrip  issoed  by  Leav- 
enworth eoDstitutional  conven- 
tion -  •  • 44 

for  payment  of  serip  signed  by  G.  W. 
Deitzler  and  C.  W.  Babcock,  for 
expenses  of  Legislature  of  1858**  44 
for  locating  and  constructing  territo- 
rial roads * 44 

for  payment  of  extraordinary  expenses 
and  increased  pay  of  officers  for 

Legislature  of  1859 44 

for  pay  of  codifying  committee 44 

for  grand  jurors  and  witnesses  of  8pe> 

cial  court 45 

to  pay'  expenses  of  board  of  commis- 
sioners   to    investigate    election 

frauds 47 

for  defense  of  John  Doy  and  son 47 

for  extra  printing  for  Legislature  of 

1858, 4tt 

for  framing  S!;ate  constitution 297 

for  adjutant  and  inspector  general  509,570 
ARBITRATORS. 

bribing  or  receiving 258 

ARBITRATION, 
proceedings  relating  thereto  not  affect- 
ed by  code ' 182,183 

ARGUMENT. 

on  a  trial 124 

ARREST, 
no  person  to  be  arrested  in  a  civil  ac- 
tion, except  as  prescribed  by  the 

code 103 

proceedings  not  to  apply  to  contempts, 
nor  to  actions  in  the  name  of  the 

Territory,  nor  penal  actions 103 

in  what  cases 103 

order  for,  by  whom  made 103 

affidavit  to  obtain 103 

security  on  issuing  of 104 

when  it  may  issue 104 

must  be  delivered  to  sherifT 104 

its  contents 104 

when  returnable 104 

how  executed * »104 

copy  of,  and  of  affidavit  to  be  delivered 

to  defendant 104 

further  orders  •  •  • 104 

motion  to  vacate 107 

See  Motion  to  vacate  order  of  arruU 

how  made 104 

defendant  may  be  discharged  from  on 

bail  or  deposit 105 

bvbail 105 

Sheriff  how  exonorated  from  liability  106 
See  BaU. 

after  judgment 162 

See  Extcikiion  againat  the  person, 
162, 163 
on  proceedings  in  aid  of  execution  •  *  •  •  163 
ARREST, 
officer  making,  may  break  open  win- 
dows, doors,  &c 224 

warrant  may  issue  for  persons  having 

prisoner  illegally  confined 439 

justice  may  cause  to  be  made 500 
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ARREST— ConttiM*««l. 
justice  may,  from  personal  knowledge  500 
no  warrant  necessary  in  case  of  per- 
sonal knowledge 500 

order  of,  may  accompany  summons  •  •  •  508 

order  of,  when  issued 508 

order  of,  to  whom  addressed  and  what 

contain • . .  508 

manner  of 608 

ARSENIC. 

selling  to  minor • 278 

exemntion  of  physician  prescribing  ••278 
ARSON, 
in  first,  second,  third  and  fourth  de- 
grees  238,239 

punishment  of 240 

A8BAULT. 

action  fdr,  time  of  commencing 84 

abate  by  death  of  parties 145 

costs  in •  • .  i 175 

With' intent  to  commit  robbery,  rape, 
burglary,  manslaughter  or  other 

•felony 23ti,  237 

of  officer 260 

with  intent  to  commit  crime,  not  pun- 
ishable when  the  crime  is  com- 
mitted   282 

ASSAULT  AND  BATTERY. 

costs  in  action  for 175 

See  Mtanlt 
ASSESSOR. 

to  take  censim 78 

to  forward  duplicate  return  of,  to  coun- 
ty clerk 79 

make  return  to  governor 79 

neglecting  to  take  census,  penalty.  •  •  •  80 

remuneration  for  taking  census 80 

See  Townshipt  and  tottmship  officers , 

639 
ASSETS, 
to  be  collected  by  administrator  or  ex- 
ecutor   ' 21 

embezzled  or  concealed,  how  recovered  19 
debt  due  by  executor  or  administrator 

shall  be 21 

interest  collected  shall  be 24 

residue  from  sale  of  real  estate  shall 

be 27 

apportionment  of,  how  made •  36 

ASSESSMENT  OF  DAMAGES, 
for  private  property  taken  for  public 

uses,  not  affected  by  code 182 

ALLOWANCE. 

to  widow 22 

of  expenses  of  repairs  of  estate 23 

of  demands  against  estates 31-35 

to  executor  or  administrator  as  com- 
pensation   36-41 

for  support  of  minor  children 39 

ASSIGNMENT, 
of  bonds  and  notes  by  executor  or  ad- 
ministrator    22 

to  defraud  creditors,  parties  and  pri- 
vies to 246 

of  public  securities, forgery  of .  >.249,  260 
ATTACHMENT. 
against  persons    refusing   to  deliver 

property  to  estate 19,  20 

to  compel  settlement,  when *  •  35 
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ATTACHMENT— Cofrfimied, 

grounds  of  ••• IIO 

how  Qbtained,  affidavit  necessary  *  •  >  •  110 
order  of,  how  directed  and  executed  --111 
property  attached  may  be  delivered  to 
the  person  with  whom  found  on 

executing  undertaki  n^ 1 12 

proceedings  against  a  garnishee 113 

now  order  served  on  garnishee 1 12 

different  attachments  may  be  made  by 

same  officer 112 

form  of  return* 113 

when  garnishee  and  property  bound* •  113 
lH9posUion  of  property  aitachid, 

receiver  may  be  appointed. 113 

who  shall  give  undertaking 113 

receiver  to  take  and  settle  accounts- -113 
sh&ll  give  notice  of  his  appointment  to 

persons  indebted 113, 114 

Proceeding  upon  cUtachment, 
defendant  may  discharge  attachment 
at  any  time  before  judgment,  by 

executing  undertaking 115 

undertaking  to  discharge  attachment 

may  be  executed  in  vacation,  114, 115 
appearance    and   disclosure  by  gar- 
nishee   115 

payment  by  garnishee 115 

contempt  by  garnishee 115 

disposition  of  property  in  hands  of  gar- 
nishee   115 

when  plaintiff  may  appear  in  action 

against  garnishee 115, 116 

as  to  the  action  against  garnishee  • .  >  •  115 
if  jndgment  be  rendered  for  defendant, 

attachment  discharged 115 

if  judgment  be  retidered  for  plaintiff, 
money  and  property  to  be  subject- 
ed to  its  payment 11<>,  117 

court  may  enforce  the  delivery  of  p:o- 

perty  attached,  as  for  a  contempt- 117 
may  order  sheriff  to  repossess  himself 

of  attached  property 117 

when  property  attached  is  claimed  by 

third  person,  how  to  proceed 117 

when  question  of  priority  may  be  re- 

fe?red • llT 

General  provUione, 
proceedings  not  to  end  by  death  of  de- 
fendant   117 

when  plaintiff  may  be  required  to  give 

additional  security I  7, 1 18 

motion  to  discharge  an  attachment- >  •  115 
what  evidence  may  be  used  on  sndi 

motion US 

Before  claim  due. 
on  what  grounds  of  fraud  order  may 

issue 118 

who  to  grant  the  same,  and  the  affida- 
vit  118 

action  to  be  discontinued  if  attach- 
ment dismissed.  ••* HS 

receiver  shall  report  his  proceedings*  IH 

sheriff  may  act  as  receiver IM 

property  attached,  how  disposed  of*  .114 

attachment  be  refused 118 

the  order,  what 118 

undertaking  by  plaintiff 118, 119 
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ATTACHMENT— Co»«iMiea. 
action  to  be  continued  until  claim  is 

due 119 

subsequent    proceedings    same  as  in 

other  cases 119 

of  witness  • 133 

gainst  sheriff, 

for  neglect  or  misconduct  in  respect  to 
executions  against  property*  150, 157 
See  Jmncement, 
jittachmtnt  of  the  perton. 

executions  in  certain  cases  may  be 

enforced  by 164 

may  issue  for  party  refusing  or  neg- 
lecting to  make  fall  return  •  •. 433 

penalty  for  refusing  to  make  full  return 

on 434 

witnesses  attendance  empowered  by  ••501 

how  made  and  executed 510 

*■       when  returned ..510 

priority  of,  on  execution 510 

which  shall  have  precedence..- 511 

who  decides  priority  of 51 1 ,  5 14 

be  discharged,  when 514 

jnay  isaue  for  garnishee,  when 513 

return  of,  how  made .....514 

ATTEMPT. 

to  procure  perjury 257 

to  corrupt  juror,  arbitrator  or  referee -258 

to  influence  ^uror  improperly 258 

to  rescue  prisoner 261 

to  break  prison • 262 

to  bribe  officer 265 

to  bribe  voter 267 

to  influence  voter  by  threats 270 

to  commit  offence  prohibited  by  law, 

281,  282 
ATTORNEYS  AT  LAW. 

act  relating  to. • ....  61 

who  may  continue  to  practice 61 

who  may  practice  as 61 

must  take  oath  upon  admission 61 

supreme  court  may  admit  on  motion .  *  61 
of  any  State  or  Territory  may  be  ad- 
mitted on  motion -.« 61 

form  of  oath  of • 61 

guilty  of  deceit  or  collusion,  liable  to 

be  disbarred 61 

treble  damages  allowed  against,  when  61 
may  be  required  to  prove  authority  to 

act  .• 61 

has  a  lien  on  client's  papers 61 

•         hen  may  be  released  by  giving  security  62 
supreme  or  district  court  may  suspend  62 

causes  of  suspension  of • 62 

proceedings  for  suspension  of  • .  • 62 

'         accused  may  plead  or  demur 62 

plea  of  guilty,  judgment  recorded 62 

appeal  to  supreme  court 62 

-judgment  of  acquittal  is  final 63 

refusal  to  pay  over  to  client,  guilty  of 

misdemeanor  • •  •  •   63 

•when  lien  is  claimed,  not  liable  to 

penalty 63 

not  to  be  security  in  bond  of  adminis- 
trator    12 

th>w  to  answer  for  an  infant,  person  of 
'  unaound  mind,  or  person  m  prison  9$ 
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ATTORNEYS  AT  LAW— Co««iw«d. 
may  subscribe  pleadings,  if  the  party 

does  not 98 

when  may  verify  pleadings 99 

may  obtain  order  for  arrest  of  defen- 
dant  103 

'  or  replevin  of  property 107, 108, 109 

or  attachment 94,  95 

or  proceedings  against  garnishee 96 

or  an  injunction*  *.»« .119 

or  arrest  en  execution 162, 163 

when  competent  as  a  witness 131 

may  waive  in  writing  the  issue  or  ser- 
vice on  defendant  of  summon  in 

error 168 

fees  of,  on  mortgage  foreclosed 571 

ATTORNEY  PROSECUTING, 
to  examine    witnesses  before  grand 

jury 194 

to  give  information  to  grand  jury  • ...  194 

to  sign  indictments 196 

may  file  in  court  a  new  indictment, 

when 199 

shall  take  judgment  on  forfeited  recog- 
nizance  • • 201 

to  attend  to  taking  depositions 204 

to  attend  examination  of  prisoner  sup- 
posed to  be  insane |217 

to  attend  examination  of  female  con- 
vict  218 

to  examine  fee  bills,  certify  &c 237 

AUDITOR,  TERRITORIAL, 
authorized  to  issue  warrants  on  Terri- 
torial   treasurer    for    incidental 

printing,  1858 46 

officers  c^  legislature  to  certify  to  the 

account  of  printing,  1858 46 

appointed  by  governor ••...53 

hold  office  for  two  years 53 

keep  office  at  seat  of  government ....  53 

be  commissioned  by  sovernoi 53 

Bhall  take  oath  of  office 53 

oath  filed  with  bond* 53 

.  shall  give  bond  with  security * .  •  53 

bond  of,  to  be  approved  by  governor* .  53 

"     to  be  filed  where «  53 

securities  of,  to  justify  and  endorss 

amount  they  are  worth  on  bond*.  53 
governor  to  indorse  approval  on  bond  53 

shall  keep  a  seal  of  office 53 

salary  of,  amount  and  how  paid 53 

may  receive  fees 53 

is  the  accountant  of  the  Territory  *  • .  *  53 
shall  keep  all  Territorial  accounts  • . .  53 
Bhall  settle  with  county  treasurer  and 
other  receivers  of  Territorial  rev- 
enue    53 

general  duties  of  •*.* 53 

to  have  custody  of  Territorial  proper- 
ty   53 

to  furnish  governor  with  information  53 
to  make  suggestions  to  the  governor 
and  General  Assembly  u>t  man- 
aging public  revenue  and  property  53 
to  make  report  to  Legislative  Assem- 
bly..*.   53 

to  make  estimates  for  expenditures**  54 
•  to  perform  all  other  duties  required  by 
law p 54 
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AUDITOR,  TERRITORIAL— Co««n«€(i. 
may  divide  debts  and  issue  warrants 

as  low  as  ten  dollars M 

may  require  debtors  of  the  Territory 
to  render  statements  or  give  infor- 
mation    M 

penalty  for  refusing  to  furnish  auditor 

statement  or  information 54 

claims  to  be  presented  to,  within  two 

years 54 

authorized  ta  administer  oaths  and  ex- 
amine claimants 5^ 

when  to  make  out  accounts  against 

Territorial  debtors 54 

when  to  charge  ten  per  cent,  damage 

on  accounts 54 

when  to  charge  interest 54 

when  to  charge  twenty  per  cent,  dam- 
ages  W 

actions  when  brought  by 55 

when  costs  paid  By  delinquent 55 

county  treasurer  to  make  oath  on  set- 
tlement   • 55 

substance  of  oath 55 

may  issue  requisition  in  writing  for 

information 55 

requisition  being  served  by  sheriff  or 
constable  as  notice  in  a  civil  ac- 
tion,   and  returned    to  auditor's 

office  shall  be  evidence 55 

office  of,  open  to  inspection  to  whom  55 
expenses  of  office  paid  by  Territory..  55 

comptroller's  office  abolished 55 

comptroller  to  hold  office  of  auditor 

until  a  successor  is  qualified 55 

to  draw  warrants  on  treasurer  for  ex- 
penses of  commissioners  of  claims  75 
to  draw  warrants  on  treasurer  for  cer- 
tificates of  award  from  committee 

on  claims 76 

duty  in  case  of  reward •  •  •  • .  •  583 

shall  receive  account  of  road  commis- 
sioners  586 

■  duty  of,  to  draw  warrants  on  treasur- 
er for  expenses,  and  pay  of  com- 
missioners and  clerks 76 

BAIL, 
defendant  may  be  discharged  from  ar- 
rest on 105 

how  given 105 

condition  of  undertaking 105 

objection  to 105 

justification  of • 105, 106 

allowance  of ,.•....• 106 

when  sherlfr  liable  as,  and  how  dis* 

charged •..•.., 106 

how  sheritr's  liability  fixed  and  sued*  106 
insufficipnt  bail  liable  to  the  sheriff..  106 

exoneration  of  •  •  • » • 107 

surrender  of  defendant  in  discharge  of  106 

arrest  of  defendant  by 106,  107 

deposit  of  money  be  substituted  for*  >  *107 
proceedings  against  stayed  by  proceed- 
ings in  error,  and  bail  aischarged 
on  reversal  of  judgment  against 

principal 107 

amount  of,  may  be  reduced  by  order* .  107 

proceedings  on  motion  to  reduce  *..••*  107 

-      ^«  ise  personatioo  in  becoming 256 
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BAII.r— Conttiwerf. 
justice  may  admit  to  bail  to  appear  at 

the  county  court 503 

BAILEE. 

embezzlement  by 244 

BANK  NOTE. 

counteifeiting 25<f 

using  spurious,  as  false  token  -  •  *  •  24§ 
BARN. 

burning  of • •  *5» 

BARRATRY. 

punishment  of 265 

BASTARDY, 
proceedings  relating  to,  not  affected  by 

code 182,  183 

BATTERY. 

time  of  commencing  action  for 84 

See  Mtauk. 
assault  and,  actions    for,  abate   hj 

death  of  parties • 14i 

BAWDY  HOUSE. 

keeping- • 276 

who  deemed  keeper  of 276 

lease  of,  when  void • 276 

BETTING, 

upoh  certain  gambling  tables 276 

does  not  excuse  from  testifying 276 

on  election 277 

BIGAMY. 

definition  and  punishment 2TO 

cases  in  which  it  docs  not  exist 272 

indictment  for,  where  tried 272 

punishment  of  unmarried  persons... .273 

BILL.OF  EXCEPTIONS. 
See  Exceptiom,  128. 

BOATS. 

act  regulating  actions  against 63 

liable  for  debts 63 

liable  for  damages -68 

liable  for  injuries 63 

claims  against ^ 

priority  of  claims  on 63 

action  on,  to  be  brought  within  one 

.year 63 

liens  attach  from  commencement  of 

suit W 

petition,  manner  and  form  of 64 

clerk  of  court  or  magistrate  issue  war- 
rant   64 

summons  issued 64 

manner  of  serving  warrant  or  sum- 
mons   •  •  •  •  JJ 

appearance  for  defense  .....•••• 64 

no  continuance  to  plaintiff ••••.•  64 

may  be  discharged,  how 64 

approval  of  security 64 

when  execution  issued  against  boat*-  64 
when  execution  issued  against  securi- 
ties    64 

sheriff  may  sell  appendages  of 65 

sheriff  may  sell  boat  or  share 66 

appeal  bond,  effect  of 66 

ri;;nts  of  plaintiff  to  sue 65 

what  may  be  aUeged  in  action 61 

if  overloaded  so  as  to  drown  ....•.••  .233 

burning:,  to  defraud  insurer 247 

maliciously  destroying  or  injuring,  &cJ247 
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BOOKS. 

of  deceased,  to  be  taken  in  poflsesBion 

by  administrator* ••• 18 

embezzlement  or  concealment  of,  how 

recovered 19 

8tock  books  to  be  kept  by  corpora- 
tions  475 

open  to  inspection,  transfer  how  made  476 

evidence,  when 476 

penalty  for  neglect  of  entry,  tc. 476 

penalty  for  neglect  to  transfer 476 

See  Mmissum  and  Intpeetion. 
BONDS, 
act  authorizing  supervisors  of  certain 

counties  to  issue 65 

board  of  Leavenworth  county 66 

board  of  Douglas  county 66 

board  of  Wvandott  county  •  •  • 66 

board  of  Johnson  county 66 

board  of  Atchison  county 66 

board  of  Lykins  county 66 

not  to  run  exceeding  ten  years 66 

bear  interest  at  ten  percent 66 

not  to  be  sold  at  more  than  twenty-five 

per  cent,  diseount 66 

duty  of  supervisors  to  collect  tax  for 

interest  and  sinking  fund 66 

no  bonds  under  one  hundred  dollars  •  •  66 

to  be  issued  for  relief  of  taxes 66 

to  be  signed  by  diairman  and  attested 

by  clerk 66 

t(y  be  registered • 66 

proceeds  of  sale  to  be  paid  to  treasur- 
er    66 

Leavenworth  county. 
authorized  to  issue  five  hundred  thou- 
sand dollars  railroad  bonds 69 

Leareaworth  city. 
authorized  to  issue  three  hundred  thou- 
sand dollars  railroad  bonds 69 

question  of  issue  to  be  submitted  to 

legal  voters • 69 

day  appointed  upon  application 69 

thirty  days'  notice  of  election 69 

to  be  decided  by  a  majority 69 

election,  how  concluded 69 

stock  to  be  subscribed,  by  whom 70 

not  to  be  sold  for  less  tnan  eighty  cents 

on  the  dollar 70 

of  city  and  county  of  Leavenworth  to 

bear  ten  per  cent,  interest 70 

board  of  supervisors  and  city  council 
to  levy  tax  for  interest  and  sink- 
ing fund 70 

board  of  supervisors  to  appoint  agent 

to  represent  stock •  •  •  •  70 

to  be  given  by  executor  and  ad  minis* 

trator 12 

condition  of 12 

by  executors  and  administrators,  with 

will  annexed 11 

by  administrators  de  bonis  nan 14 

by  administrators  pendente  lite 11 

who  may  or  may  not  be  security  in--  12 

to  be  recorded  and  filed 12 

taken  in  vacation,  proceeding 12 

by  administrator  during  minority  or 

absence  of  executor H 

new,  when  reqiiiicd 14, 15 

44 
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BONDS—Cotttintied. 

separate,  when  taken 18 

belonging  to  estate  may  be  assigned-.  22 
additional  security  in,  may  be  required  15 

may  be  sued  on  for  waste 41 

on  appeal,  to  be  filed  •  •  •  •  • 42 

See  Undertaking. 
Bonds,  Notes  omI  BilU  of  Exchange. 

an  act  respecting  them 71 

when  negotiable 71 

manner  of  transfer  •• 71 

defense  allowed  if  transferred  after 

due 71 

proof  of  notice  of  payment  allowed  if 

transferred  before  due -• .  •   71 

three  days'  grace  allowed 71 

indorsee  may  bring  suit,  when 71 

demand  on  three  days  of  grace  deem- 
ed due  diligence  and  notice  of  non- 
payment    72 

acceptance  of  bill  of  exchange  must  be 

in  writing 72 

if  acceptance  on  separate  paper  binds 
acceptor  in  favor  of   person  to 

who  given  only 72 

an  unconditional  promise  in  writing  a 

good  acceptance 72 

holder  may  require  acceptance  on  bill  72 
a  refusal  to  comply  shall  be  deemed  a 

refusal  to  accept 72 

may  recover  damages  of  party  refusing 

to  accept  after  promise 72 

destroying  bill  or  refusing  to  return  it 

deemed  an  acceptance 72 

Foreign  negotiable  bonds. 
protested  for  non-acceptance  or  non- 
payment, subject  to  ten  per  cent. 

damages 72 

if  drawn  on  any  person  in  the  United 

States,  six  per  cent,  damages*  -72,  73 
action  may  be  brought  for  protested 
bill  against  one  or  all  parties  Ua-     ^ 

bis 73 

damages  not  recoverable  'vthcn  agree- 
ment made 73 

parties  sued,  how  designated 73 

notarial  protest  prima  facie  evidence 

of  refusal 73 

this  act  not  to  affect  suits  pending •73,  74 
penalty  for  forgery  of 251 

b6ards. 

pile  or  raft  of,  burning,  &c 248 

BRANDS. 

of  animals,  altering 243 

BREAKING. 

prison 262 

BREWERY. 

burning  of 239 

BRIBERY. 

of  witness,  to  absent  himself,  avoid 
process,  &c, • 258 

of  aroitrator,  referee  or  juror 258 

of  officer  to  procure  vote,  opinion,  &C.265 

in  consideration  of  vote,  opinion,  &c., 
previously  given 265 

attempt  at,  with  officer 265 

by  giving  office,  &c.,  to  procure  elec- 
tion   267 

of  voter 268 
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BRIDGE  AND  FERRY  COMPANIES. 

See  page  314. 
BRIDGES. 

burning  of 240 

perBons  sabject  to  fines  for  fast  driving 

over  bridges,  when 463 

injury  to  bridges  subjects  party  to  tre- 
ble damages 463 

BRINGING. 
into  the  Territory  counterfeit  money  •252 
into  the  Territory  stolen  property..  ..282 
BURGLARY. 

defined,  punishment 240 

committed  at  same  time  with  larceny.  240 
assault  with  intent  to  commit ....  236, 237 
BURNING, 
inhabited      dwelling-houses,     shops, 
warehouses,  ofiice  or  storehouse, 
barn,     stable,    church,    college, 
academy,  school-house  or  public 
building,  brewery,  distillery,  grist- 
mill, paper-mill,  fulling-mill,  saw- 
mill, carding  machine  or  manu- 
factory  238,239 

insured  property  to  defraud  insurer.* 247 
stocks,  grain,  grass,  herbage,  nursery, 
orchard,    fence,    toll    or    public 

bridge 240 

pile  or  raft  of  wood,  plank,  boards  or 

lumber 248 

will,  deed  or  other  instrument  of  writ- 
ing  266,257 

BUYING. 
any  forged  instrument  of  writing*  • . . *  253 
and  selling  offices,  deputations,  &C.-.379 

stolen  property 245 

CAMP  MEETING, 
erecting  booth,  &c.,for  sale  of  liquors, 

witliin  one  mile  of 277 

OANOE. 

cutting  adrift,  injuring 248 

CANVASSERS. 

Territorial  board  of 396 

Territorial,  where  to  meet 397 

duty  of  Territorial 397 

fees  of  township  canvassers 398 

fees  of  county  ••  • 398 

fees  of  district 399 

CAPTAIN.  ^^ 

duty  of,  on  organization 567 

may  call  out  company,  when 568 

shall    make    returns,    when    and  to 

whom 569 

nature  of  returns 569 

CARDING  MACHINE. 

burning  of 239 

CARGO. 

burning  of,  to  defraud  insarer 239 

CARRIER. 

embezzlement  by 245 

CASTING  AWAY. 

boat  or  vessel 247 

See  Execution  against  the  person. 
CATTLE.  .    . 

admlnisterine  poison  to,  maiming* . •  •  247 
altering  marls  or  brands  of,  larceny  •  .243 

cruelty  to.-*** 278 

CENSUS, 
to  be  commenced  on  first  of  June,  1869  78 


rAGK. 

CENSUS— Con^tntted. 

assessor  to  take T8 

assessor  to  file  a  copy  with  township 

clerk 78 

assessor  to  be  in  attendance 78 

returns  open  for  public  inspection .  •  •  •  78 

correction  to  be  made 79 

assessor  to  forward  duplicate  return 
to  county  clerk  and ' governor •-  •  •   79 

certificate  of  township  clerk 79 

board  of  supervisors  to  fill  vacancy*  -.79 
governor  to  appoint  in  unorganized 

counties 79 

commissioner  appointed  by  governor 

to  give  bond •-•• 79 

shall  take  oath 79 

bond  approved  by  county  board 79 

if  no  organization,  bond  to  be  appror- 

ed  by  governor • 79 

duty  of  assessors  and  commissioners*  79 

penalty  for  neglect 80 

remuneration 80 

CERTIFICATE. 

of  probate  of  will,  forgery  of  •  •  • 249 

of  acknowledgment  of  deed,  forgerr 

of 250 

of  record  of  will  or  deed,  f orrery  of.  .250 
of  Territory  for  payment  of  money, 

forgery  of 249 

of  Territorial  stock,  forgery  of 250 

of  acknowledgment  or  proof  of  deed, 

certifying  falselv 250 

of  deposit,  forgery  of 251 

of  court  or  officer,  forgery  of 250 

CERTIFYING, 
falsely,  acknowledgment  or  proof  of 
deed 250 

CERTAINTY, 
in  pleading 100 

CERTIORARI. 

writ  of,  abolished 171,  172 

See  Errer  in  civU  caaea, 

CHATTELS. 

'  of  deceased  to  be  taken  in  possession 

by  administrator 18 

embezzlement  or  concealment  of,  how 
recovered •  19 

CHEAT. 
intent  to,  as  to  whom  it  maybe  shown  287 

by  false  tokens,  &c 246 

by  false  personation * 246 

CHECK. 
or  bond,  forgery  of 259 

CHILDREN.^ 

appropriation  for  support  of 39 

when  incompetent  as  witnesses**  131, 132 
under  ten  years  of  age,  rape  upon  •  *  •  •235 
under  twelve  years,  enticing  away.*  .238 

under  six  years,  abandoning 238 

act  for  support  of  illegitimate 488 

citation; 

to  parties  entitled  to  administer 10 

costs  of,  to  be  paid  by  whom 10 

to  compel  settlement,  when  to  iseue.*  35 
to  surviving  partner,  when  to  issue  16, 17 
to  executor  or  administrator,  to  com- 
ply with  the  law 20   . 

alioM  to  issue  and  be  published* •••••  *  35 
revocation  of  letters  after,  when 30 
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CITIES  AND  TOWNS. 

concerning  plats  of  •  •  •  •  • 80 

proprietors  make  map  of 80 

to  be  acknowledged 80 

to  be  filed  and  recorded  in  the  office  of 

register  of  deeds 81 

of  lots  sold  b^ore  map  recorded,  pen- 
alty    81 

when  maps  recorded,  the  fee 81 

of  parcels  of  land  for  public  use,  vests 

in  the  county 81 

penalty  for    making    out  fraudulent 

maps •• 81 

forfeiture  recovered  by  action,  for  use 

of  county • 81 

property  of  individual  incurring  for- 

feiture,  liable 81 

plat  of,  to  be  transmitted  by  register 

of  deeds  to  register  of  new  county  81 
all  plats  laid  off  on  public  land  to  be 

filed  with  register •  ..  81 

what  they  must  set  forth 82 

CIVIL  ACTION. 

form  of 83 

See  jiction. 
CIVILLY  DEAD. 

who  considered  to  be 285 

CLAIMS, 
act  to  provide  for  their  payment  and 

adjustment 74 

supplementary  act  to  same 77 

commissioners,  how  appointed 74 

kind  of  claims  to  be  considered 74 

commissioners  fix  times  and  places  for 

sessions 74 

commissioners  may  adjourn 74 

two  commissioners,  a  quorum,  shall 

prescribe  and  publirfi  rules 74 

have  power  to  send  for  persons  and 

papers,  and  preserve  order 74 

may  issue  subpoenas  and  tnforce  at- 
tendance    74 

parties  interested  to  pay  fees  of  offi- 
cers and  witnesses 74 

to  take  oath- 75 

may  appoint  clerks 75 

pay  of  same 75 

pay  of  commissioners 75 

expenses  for  stationery,  room    rent, 

&c.,  to  be  paid  by  Territory 75 

commissioners  to  certify  their  expens- 
es to  auditor 75 

may  fill  vacancy  in  commission 75 

false  swearing  before  them  perjury*  -  •  75 

to  examine  evidence 75 

To  whom  provisions  of  the  act  apply. 
executors  and  administrators  may  be 

permitted  to  prosecute 75 

commissioners  may  appoint  sergeant- 

at-arms 75 

fees  of  serj^eant-at-arms 76 

paid  by  claimant 76 

to  record  award  and  deliver  a  certifi- 
cate of  the  amount  to  claimant..  76 
shall  close  proceedings  on  the  1st  day 

of  September 76 

shall  file  statement  of  testimony  and 
vouchers  with  secretary  of  Terri- 
tory   .* 76 


PAGE. 

CLAIMS— Continued. 
auditor  of  Territory  to  draw  warrants 

on  treasurer 76 

duty  of  constitutional  convention  to 

provide  for  payment  by  Congress  76 
warrants  authorized  by  this  act  not  to 

be  paid  before  ISfe 76 

commissioners  to  give  bonds 77 

approval  of  bonds 77 

shall  take  oath 77 

attorney  elected  by  Legislature 77 

attorney  shall  take  oatn 77 

power  to  subpoena  witnesses 77 

pay  for  services  to  be  fixed  by  law..  •  77 
commissioners  to  make  report  to  con- 
stitutional convention,  at  Wyan- 

dott,  on  1st  Tuesday  in  July 77 

also,  make  report  to  next  Legislature  77 
commissioners  prohibited  from  issuing 

any  Territorial  scrip Tt 

certificates  issued  under  this  act  not 
binding  on  the    Territory,  until 

further  Legislation • •.•*  77 

CLAIM  AND   DELIVERY  OF  PER- 
SONAL PROPERTY. 
See  Replevin  of  Property. 
CLAIMANTS. 

when  to  pay  costs •  •  .522 

CLIPPING  COIN. 

forgery 255 

CLERGYMEN. 

when  incompetent  to  testify 131, 132 

CLERKS  OF  DISTRICT  COURT. 

may  issue  warrants  against  boats  •  •  *  •  64 
Clerks  of  the  several  courts,  d^Lties  of  gen-' 
erally. 
to  issue  process  upon  precipe  filed* . .  *  180 

to  file  papers 180 

to  indorse  time  of  filing  papers 180 

to  enter  on  docket  names  of  parties 

summoned 180 

to  keep  records 180 

to  prepare  dockets 180, 181 

other  powers  and  duties 181 

duties  of,  &,c.,  incident  to  commence- 
ment of  a  civil  action 90,  91 

See  Summons. 
duties  of,  &c.,  incident  to  provisional 
remedies,  arrest  and  bail  *  * .  >  103, 104 
See  Jlrrest. 

replevin  of  property 107, 108 

See  Replevin  of  Property. 

attachment 111-118 

See  Atta^ment. 

injunction 119,120 

See  Injunction. 

polling  a  jury 125 

to  enter  special  verdict 125 

to  file  agreement  of  reference  when 

made  in  vacation 127 

to  issue  subpoenas  for  witnesses 132 

Duties  of. 

may  take  depositions 135 

when  to  issue  commissions  to  take  de- 
positions   135, 136 

to  file  exceptions  to  depositions 137 

to  file  petitions  to  perpetuate  testi- 
mony   140 

Digitized  by  VjOOQ IC  — 


668 


IXTDBX. 


PAOB. 

CLERKS— Co»(inti««. 
to  file  warrant  of  attorney,  if  jndp- 

ment  conf  esHed  by 142,  143 

manner  of  entering  judgement  by 143 

to  make  records  when,  &c 143 

Sec  ReHvor  ofJiciion, 
duties  of  and  incident  to  execution,  to 

issue  writs  of 147,  148 

what  execution  against  property  to 

contain 148 

See  Execution. 

liable  to  amercement 157 

See  Amercement. 
when  to  file  proceedings  in  aid  of  exe- 
cution   161 

to  enter  orders  made  out  of  court  in 
the  same  manner  as  orders  made 

in  term 167 

to  issue  summons  in  error 1 68 

shall  furnish  transcripts 169 

to  take  undertaking  or  stay  of  execu- 
tion   169 

clerical  errors,  proceedings  on 171 

form  of  process  issued  by 179,  180 

DUtrict. 
to  issue  subpcenas  for  witnesses  be- 
fore grand  jury,  wlien  required..  194 

must  record  indictment 198 

to  keep  indictment  in  his  custody...*  199 
shall  not  disclose  the  fact  of  an  indict- 
ment being  found  •  •  • » 199 

to  issue  warrants 200 

must  issue  subpoenas  for  witnesses.  ..200 
to  fix  amount  of  bail  on  warrants .  *  •  >200 

to  record  recognizance 201 

may  take  money  in  for  bail —  •  201 

to  furnish  defendant  with  copy  of  in- 
dictment in  capital  cases 202 

shall  make  transcript  of  record,  &,c..306 

shall  file  transcript,  &c 206 

penalty  for  neglect  of  duty 207 

may  issue  warrant,  &c 215 

shall  enter  judgmont,  &.c 216 

shall  make  transcript  and  deliver  to 

sheriff 216 

■hall  issue  executions  for  fines  and 

costs 218 

to  make  fee  bill  and  deliver  to  prose- 
cuting attorney 227 

to  collect  and  pay  over  cost 227 

may  issue  fee  Dills  for  actions  in  pro- 
bate court 333 

duty  of 328 

fees  of 410 

to  return  list  of  jurors  certified  to  the 

.  clerk  of  supervisors 416 

to  make  out  an  abstract  of  cost 416 

magistrate  or  clerk  of  district  court  to 
deliver  to  sheriff  office  papers  con- 
cerning criminal  upon  production 

of  writ 434 

may  take  recognizance  upon  produc- 
tion of  order 437 

of  special  term  of  court  to  issue  certi- 
ficates to  witnesses  and  jurors  •  •  •  •  45 
Of  Probate. 
to  grant  letters  testamentary,  &c.,  in 

vacation 10 

not  to  be  executor  or  administrator  •*   10 


PA  am. 

CLERKS— Con«ti»««ii. 
nor  security  in  administration  bonds-    12 
to  issue  citation  to  person  entitled   to 

administer 10 

to  take  bond  of  administrator  in  vaca- 
tion      1« 

to  see  that  securities  are  solvent 19 

to  record  bonds  given  by  executors  or 

administrators • Vi 

and  letters  testamentary  and  of  ad- 
ministration   • 12 

not  to  deliver  unrecorded  letters,  pen- 
alty for 12 

may  take  separate  bond,  where  two  or 

more  executorp 18 

to  keep  abstracts  of  judgments  filed 
and  demands  estihlished  against 

estates 34 

to  record  settlements  of  executors  or 

administrators 35 

to  keep  docket  of  executors  and  ad- 
ministrators, and  the  terms  when 

they  settle 35 

to  put  up  list  in  his  office 35 

to  issue  execution  agHinst  executor  or 

administrator 36,  37 

to  send  transcript  to  district  court  on 

appeal 43 

shall  keep  docket 130 

appearance  docket,  what  to  contain-  •  130 

how  arrange  trial  docket 130 

shall  make  copy  of  tri  al  docket  for  bar  131 
shall  file  and  docket  transcript  of  jus- 
tice's judgment 154 

when  to  issue  execution  thereon- 164,  166 
costs  for  filing  transcript  and  entry  of 
the  case  on  the  execution  docket 

to  be  paid  by  the  plaintiff 165 

amercement  of 157 

See  Amercement. 
to  issue  subpoenas   in  proceedings  in 

aid  of  execution 160 

to  take  undertakings  on  proceedings 
to  correct  errors  in  justice's  judgments  170 
if  justice's  judgment  affirmed  in  pro- 
bate court,  certificate  of  clerk  to 

justice 170 

embezzlement  by 245 

to  deliver  papers  to  clerk  of  district 

court 332 

fees  of 333 

term  of  office 341 

shall  execute  bond 341 

conditions  of  bond 341 

vacancy  how  filled 341 

duties  of,  and  compensation 341 

clerk  of  supervisors  may  act  as 342 

shall  not  hold  office  of  county  treasu- 
rer   353 

shall  keep  his  office  at  county  seat ....  355 
Of  County. 
muBi  attest  signatures  of  chairman  of 

supervisors  of  county  board 66 

embezzlement  by 246 

shall  file  transcript,  &r 524 

who  shall  be  plaintiff  in  court  above -524 
proceedings,  if  appellaM   fail  to  deliv- 
er transcript,  &c.,  to  county  clerk  524 
shall  record  all  marfiag"  returns 564 
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fees  of,  for  same 564 

penalty  of,  for  refusal  or  neglect  to  re- 
cord   • 564 

certificate  of,  to  be  evidence 564 

penalty  of,  for  making  false  returns ••564 
duty  of,  in  new  counties,  and  compen- 
sation   • 573 

shall  fnrnish  tax  lists 610 

compensation  of 6J0 

to  issue  warrants  to  sheriff  to  sell  •  •  •  -  624 

surplus  of  sale  how  disposed  of 634 

certificate  of,  evidence 625 

property  becomes  finder's  when ••623-625 

shall  record  justice's  certificate 627 

fees  of 628 

may  be  fined  when 029 

Of  Supervisors. 
In  suiU  againtt  County. 

process  to  be  served  on 334 

shall  notify  county  attorney 334 

shall  lay  information  of  suit  before 

supervisors 334 

notice  of  appeal  to  be  served  on 338 

shall  pfivc  notice  of  appeal  to  county 

attorney 338 

shall  make  returns  of  proceedings  to 

clerk  of  probate  court •  •  •  -338 

term  of  office 339 

to  execute  bond 341 

shall  appoint  deputy 341 

to  be  responsible  for  acts  of  deputy  •  •  •341 

vacancy,  how  filled 341 

general  duties  of .•••341 

may  act  as  clerk  of  probate  court«^^-341 
shall  transmit  to  Secretary  of  State 
statement  of  names  and  bounda- 
ries of  new  towns 339 

compensation  of 340 

shall  not  hold  office  of  county  treasur- 
er   353 

Cf  Townships. 
shall  enter  delinquent  road  tax  on  as- 
sessment roll 452 

make  duplicate  lists  of  highway  tax 

and  deliver  one  to  each  overseer,  448 
file  one  highway  tax  list  in  his  oflSce,  448 
to  keep  files  of  all  papers  relating  to 
laying  out  of  puolic  or  private 

roads 457 

duty  of,  relative  to  liens  filed  with 

him 548 

duties  of 603,638,642,643 

shall  give  not!  roof  meetings  when* -..604 

shall  specify  <f)ject  of  meeting 604 

shall  make  re  >ort  to  county  superin- 
tendent  604 

nature  of  rep  it 604,61)5 

shall  draw  ortlyrs  on  treasurer ••••••  -605 

orders  of,  by  v.hom  signed 605 

shall  make  ta  \  bills 603, 608 

shall  furnish  school  register 605 

may  issue  warrants  for  collection  of 

taxes 608 

make  return  of  unpaid  taxes  to  county 

clerk 608,  609 

manner  of  collecting  unpaid  taxes  •  •  •  •  609 
to  record  and  post  notices  of  strays  ••623 
shall  give  notice,  ftc,  of  meetings  •  •  •  •  637 


PAGE. 

CLERKS— CowHwi^d. 

minutes  to  be  signed,  by  whom 637 

shall  state  result  of  meetings 640 

shall  notify  persons  of  their  election-  •  640 

copies  of  papers  of,  evidence 643 

Of  SaUs. 

to  be  appointed 23 

to  keep  account  of  sales 23 

to  make  affidavit  of  account •  •  •  •  23 

Of  Election. 

'hisduty 485 

election,  how  conducted 485 

in  case  of  tie,  judges  to  decide 486 

probate  court  may  disincorporate  •  •  •  .485 
when  court  shall  not  disincorporate '.485 

dissolution  not  to  affect  rights 486 

CLERICAL  ERRORS, 
must  first  be  reviewed  in  court  where 
they  occurred,  before  ground  of 

error  •  •  •  • • 171 

rendering  judgment  prematurely  deem- 
ed a 171 

to  be  corrected  on  motion  •  •  •  • 171 

CREDITOR'S  BILL. 

See  Execution — Proceedings  in  aid  of 
CREDIT. 

on  sales  of  personalty 22 

what  shall  oe  given  at  final  settle- 
ment    37 

CREDITORS. 

conveyance  to  defraud 246 

notice  to,  to  exliibit  demands 32 

may  apply  for  sale  of  real  estate 28 

bonds  and  notes  may  be  assigned  to, 

•    in  payment  of  deiits 22 

demancis    of,    against    estates,    how 

classed  31 

proceedings,  where  executors  or  ad- 
ministrators claim  as 33 

demands  of,  against  estates,  how  liqui- 
dated after  settlement 37,38 

of  estate  of  non-resident,  regulations  .1 

touching 40 

may  suggest  a  devastavit  against  ex- 
ecutors or  administrators,  when,    41 
may  bring  action  of  waste,  or  suit  on 

bonds,  when  and  how » . . . .  41 

proceeds  of  execution  founded  on 
such  action  or  suit,  how  distrib- 
uted  among 42 

failing  to  file  satisfaction  of  lien,  for- 
feiture   549 

CRIMINAL  CONVERSATION. 

costs  in  action  for 175 

CRIMINAL  PROCEEDINGS. 
verification  of  pleading  not  to  be  used 

in 98 

CROSS  DEMANDS. 

when  deemed  compensated 97,  98 

CODE,  CIVIL. 

how  styled  •  •  •  •  • 82 

to  be  liberally  construed 82 

provisions  to  operation  of 182,  183 

when  to  take  effect 183 

See  Operation  of  Code. 
CODE,  CRIMINAL. 

how  styled 

COCK-FIGHTING, 
on  Sunday 278 
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CO-EXECUTORS. 

when  not  to  act 11 

COIN. 

counterfeiting 250 

passing 252 

clipping,  scalinc:,  Impairine:,  &c. 255 

COLLECTIONS. 

speedy,  may  be  ordered 24 

COLLECTOR. 

unlawfully  exacting  taxes 269 

COLLEGE. 

burning  of 230 

COMMENCEMENT    OF    A    CIVIL 
ACTION, 
by  filing  a  petition  and  issuing  a  sum- 
mons    90 

precipe  for  a  summons 90,  91 

requisites  of  a  summons 91 

when  action  is  rightly  brought  in  any 
particular  county,  summons  may 

issue  to  any  otlier  county 91 

when  summons  ij9  returnable 91 

when  further  writs  may  be  issued ••••  91 

by  whom  summons  to  be  served 91 

manner  of  service 91,  92 

time  and  manner  of  service  to  be  stated  92 
when  the  officer  to  return  the  summons  92 
acknowledgment  on  writ  or  appear- 
ance of  defendant  same  aa  service  92 
how  summons  served  on  corporation*  •  92 
may  be  served  on  au  agent  of  an  insu- 
rance company 92 

if  a  foreign  corporation,  on  an  agent 

in  this  Territory 92 

infanta,  how  served 92 

service  by  publication,  in  what  cases 

allowed 92,  93 

what  afiidavit  necessary 93 

publication,  how  made  and  what  to 

contain • 93 

when  such  service  is  complete  and 

how  proved 93 

service  of  a  Bummoua  out  of  the  Ter- 
ritory     93 

how  judgment  on  service  is  opened — 

eiiect  on  purchasers 93,  94 

proceedings  against  unknown  heirs*  •  •  94 
proceedings,  when  there  are  several 
defendants    and    part    only    are 

served 94 

after  service  of  summons  or  publica- 
tion, action  pending  and  plaintiff's 

title  protected  ••..'• 94 

judgment  to  be  notice  only  in  the  coun- 
ty where  rendered,  unless  recorded 

otherwise 94,  95 

See  Time  of  commencing  Actions. 
COMMISSION. 

of  defaulting  officers,  forfeited 55 

to  take  depoaitiouB 135 

COMMISSIONER. 
Uaatcr. 

appointment  of  •  •  •  • 183 

conveyance  of  land  by 144 

oath  of  office  and  security  by....  183,  184 

fees  of 184 

Of  Ikedji, 

governor  to  appoint 288 

power  and  duties  of 288 


CO  M  M ISSIONER— C<mH««€<e. 

sliali  take  oath  of  office,  &c. 

Of  Road: 
to  review  roads  laid  out  by  supervisorB  4d8 

how  appointed,  and  fees  of 458 

7*0  locate  county  Meat*  and  organixe  new 

countiet 358,359 

compensation  of,  and  how  paid 360 

in  no  case  paid  by  Territory 360 

For  Library 542,543 

powers  of 543 

how  make  exchange  of  documents,  &c  543 
when  to  make  report  and  to  whom  543, 544 
who  are,  for  Weller  county,  and  their 

duties 573 

duty  of,  at  close  of  election 573 

Of  Penitentiary •  • « •  57T 

to  give  bond,  and  nature  of 577 

where  to  file  bond 577 

compensation  of. ...••• • 578 

ehall  keep  record « STS 

may  be  removed  when,  and  by  whom  579 

manner  of  selecting 579 

Of  Roads. 

shall  meet,  when 585,  588 

shall  take  oath 585,588 

powers  of 585 

vacancy  of,  how  filled 585,  588 

manner  of  locating  the  road 58ft 

shall  render  account  to  whom 566 

may  make  arrangements  for  right  of 

way 686 

shall  make  record  of  same 586 

shall  render  account  to  county  tribu- 
nal  586,  589 

manner  of  proceedings  where  disagree- 

menttf  occur •  586 

report  of,  to  whom  made 587,  589 

duty  of,  in  locating  road 588,  589 

shall  appoint  engineer 588 

agreements  for  damages  by 588 

draw  warrants  upon  county  treasurer  589 
disagreements  of,  returned  to  whom ..589 
may  appeal  to  probate  court,  when-  >  .889 

decision  final,  when 589 

expenses  of,  limited 586,  588 

COMMON  LAW. 
rule  of  construction  of,  not  to  apply  to 

code 82 

causes  of  action  surviving  at,  to  sur- 
vive under  code 145 

of  other  Territories  and  States,  how 

proved   139 

act  adopting  the,  as  a  rule  of  action* .615 
COMPLAINT, 
against  executor  or  administrator,  how 

made 14 

against   securities 14 

or  concealment • 19 

COMPETENCY  OF  WITNESSES. 

Sec  Witnesses. 
COMPENSATION, 
of  witnesses  to  asfist  executor  or  ad- 
ministrator   * 19 

of  appraisers 20 

of  executor  or  administrator 41 

COMPOUNDING, 
offenses 259,960 
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COMPOUNDING— Co»«fii*erf. 
offenses    upon  indictmeDt  for,  what 

need  not  be  proven 260 

COMPROMISE.    . 

See  Offer. 
CONCEALMENT, 
of  effects,  complaint  of,  and  proceed- 
ings     19 

of  offenses  upon  indfctment  for,  what 

•need  not  oe  proven 259 

offender  after  felony 283 

time  of  commencing  action  against  de- 
fendant not  to  run 85 

attachment    against  the  property  of 

110,  111 
See  Attachment. 
CONDITION  PRECEDENT. 

performance  of,  how  pleaded 100 

CONDITIONAL  ORDER. 

to  revive  actions 146 

CONFESSION   OF  JUDGMENT. 

After  Action. 142 

defendant  may  offer  to  make,  for  part 
of  amount  claimed  or  causes  in- 
volved   165 

effect  of,  if  plaintiff  refuse  to  accept  165 
offer  not  to  affect  defendant  on  trial  >•  166 
Befwe  Action. 
persons  liable  may  offer  to  confess 
judgment  for  a  specific  sum  before 
an  action  for  the  recovery  of  mo- 
ney is  brought 106 

effect  of  offer,  if  other  party  does  not 

accept 166 

offer  not  to  be  used  on  the  trial 166 

personation  of  another  in 256 

CONFIRMATION. 

of  BsAe  on  execution 153 

CONFLICTING  CLAIMS, 
to  real  property  may  be  determined  by 

action  of  party  in  possession  •  •  •  •  176 
to    personal    property,    when    inter- 
pleader allowed  on 88 

to  personal  property,  when  taken  in 
attachment,  how  determined  110,  111 

on  execution 149 

on  proceedings  in  aid  of  execution  •  •  •  •  160 
CONSTABLE, 
to  serve  warrant  of  township  supervi- 
sors on  overseer  of  roaas 448 

costs  of,  when  paid  by  road  overseer- 448 
to  collect    delinquent  highway  tax, 

when • 450 

Aall  return  delinquent  highway  tax  to 

'overseer  in  thirty  days  •  •  •  • 461 

may  proceed  on   reissued  delinquent 

road  list 451 

to  serve  township  supervisors'  war- 
rant   452 

fees  for  serving  warrant  on  road  over- 
seer, how  paid  •  • 452 

duty  of,  in  cases  of  attachment 510 

nay   deliver  property   to  defendant, 

when 511 

when  live  stock  may  be  sold 512 

disposition  made  of  moneys  from 

sale 512 

duty  of,  in  certain  cases 519 

command  to,  on  summons 528 


PAOB. 

CONSTABLE— Conlintwd. 

manner  of  executing 528 

shall  not  deliver  property  to  plaintiff 
or  until  sufficient  undertaking  is 

entered  into 629 

nature  of  undertaking 529 

amount  of  undertaking,  how  fixed  ••  ••529 
if  the  undertaking  be  not  entered  into 
within  twenty-four  hours,  proper- 
ty must  be  returned  to  defendant •629 
if  security  too  small,  etc.,  officer  lia- 
ble   529 

may  break  open  buildings,  etc.,  when  530 
no  suit  shall  be  instituted  upon,  till 

Sroperty  cannot  be  found  in  the  county  530 
uty  of,  in  collecting  executions 531 

liable  if  he  omit  to  arrest,  etc  •••••••  •  532 

liable  for  amount  of  execution,  when  •532 
sales  on  execution  to  be  advertised, 

how,   &c 532 

not  allowed  to  purchase  at  sale 533 

penalty  for  purchasing 633 

compensation  of,  for  keeping  live  stock  533 

to  make  return  of  property  sold 533 

penalty  for  not  maicing  return 533 

DOW  to  dispose  of  property  not  sold  ••533 
may  permit  defendant  to  retain  pro- 
perty, when 533 

how  elected  and  term  of  office 534 

shall  take  oath,  and  nature  of  same  ••534 

shall  give  undertaking,  when 534 

conditions  of  same 534 

same  to  be  filed 534 

vacancy,  how  filled • 535 

powers  of,  by  appointment  and  fees  •  •  535 

.    are  ministerial  omcers,  when 535 

general  duties  of 535 

may  call  aid  of  county,  when 535 

shall  make  return  strictly, 535,  536 

shall  note  time  of  receiving  and  exe- 
cution of  writ •  • .  536 

shall  not  return  "  Not  found,"  except 

when 536 

shall  apprehend  all  felons,  criminals, 

etc 536 

jurisdiction  of 536 

duty  of,  in  committing  prisoner  to  jail  636 
to  whom  pay  money  in  official  capa- 
city   536 

penalty  of,  to  fail  to  make  return  •  •  •  •  536 
code  of    civil    procedure  applicable, 

when 536 

shall  give  bond 644 

how  bond  approved 644 

form  of  bond  of 644 

shall  be  filed,  where 644 

copy  of  bond  of,  to  be  evidence,  when  644 

powers  and  duties  of 644 

CONSIGNEE. 

lien  unaffected  by  attachment 113 

CONSOLIDATION. 

of  actions 103 

CONSPIRACY, 
proof  necessary  to  sustain  indictment 

for 210 

CONSTRUCTION. 

code  to  be  liberally  construed 82 

of  pleadings 99,100 
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PAGE. 

CONSTRUCTIVE  NOTICE. 

when  notice  of  lis  pe^uiens  is 94 

CONSTIlUCfTlVE  SERVICE, 
when  service  by  publication  may  be 

made 92,93 

what  affidavit  necessary 93 

publication,  how  made  and  what  to 

coivtain 93 

how  completed  and  proved 93 

on  revivor  of  actions •  •  •  •  145,  146 

CONSTITUTION. 

transmission  of  •  •  •  •  • 294 

CONTRACT. 

for  improvement  on  public  land 303 

act  regulating 301 

survives  against  heirs ,  &c 301 

suit  may  be  brought  against  one  or 

more  parties 301 

for  purchase  of  land,  how  disposed  of  26 
may  be  cancelled  and  land  relinquished  26 

may  be  completed 26 

for  conveyance  of  land,  how  enforced  30 
with  executor  or  administrator,  how 

enforced 30 

not  in  writing,  time  for  commencing 

action  thereon 84 

in  writing,  when 84 

evidence  of  new,  or  continuing,  must 

be  in  writing 86 

CONTEMPT. 
diBobedience  of  injunction  punished  as  120 
refusal  by  receiver  to  deposit  or  deliver 
money  or  other  thing  when  order- 
ed, punished  as 122 

Of  court  by  a  witness. 

what  constitutes 132 

attachroentfor 133 

punishment 133 

witness  released  if  illegally  imprison- 
ed  133 

for  not  giving  undertaking  in  proceed- 
ings in  aid  of  execution 159, 160 

if  defendant  in  mandamua  does  not  re- 
turn   writ,    may    be    proceeded 

against  as  for 178 

Council  and  House  of  Representatives 

may  punish  for 298 

CONTESTED  ELECTIONS, 
when  an  election  may  be  contested* •  -402 

incumbent 402 

sufficient  grounds  for  setting  aside  an 

election • 402 

township 402 

court  for,  how  constituted 402 

county  clerk  to  act  as  clerk  for 403 

when  probate  judge  to  appoint  clerk. -403 
filing  of  intentions  to  contest  within 

twenty  days  after  canvass 403 

what  it  must  state 403 

must  be  sworn  to 403 

names  of  illegal  voters  to  be  given*.  -403 
precept  to  be  issued  to  incumbent ....  403 
if  either  fail  to  nominate,  judge  to  ap- 
point   403 

judge  to  fix  day  for  trial...* 403 

motion,  when  to  be  served 403 

testimony  • 404 

8ubpa!nas  to  issue 404 

postpoiuiment  for  cause  •  • 404 


PAGX.. 

CONTESTED  ELECTIONS— Con« inti«f. 

proceedings  in  court 4<M 

not  dismissed  for  want  of  form 404 

adjournment •  - « •  404 

style  and  form  of  service 404 

trial  shall  be  at  county  scat 404 

powers  of  court 404 

blieiiffmay  be  reqiured  to  attend 405 

witnesses 'testimcmy  shall  not  condemn 

tiieuiFeivcs •  • 405 

trial  in  court,  election  set  aside,  &,c>.405 

who  liable  for  costs,  &c 405 

authority  of  probate  judge 405 

certi ficatu  withheld.  &.c 405 

Members  of  Legislature. 

may  he  contested,  how 406 

statement  served  on  incumbent 406 

Bubpccnas,  depositions,  &c 406 

paper  to  be  filed,  where 40$ 

secretary  to  deliver  papers  to  presid- 
ing officer 406 

legislative  power  unabridged 406 

contest  for  township   officers  before 
whom 406 

CONTINUANCE. 

may  be  granted,  when .... 25,  2G 

ofl'er  to  compromise,  no  cause  of 165 

costs  on 175 

CONTINUANCE, 
by  justice  of  peace,  how  granted,  &C.526 

CONTINGENT  FUND, 
each  house  to  control  its  own*** 299 

CONTROVERSY. 

See  Sv^bmiiling  controversy  with- 
out odton. 

CONVEYANCE, 
of  real  estate,  under  will,  by  whom  .  •  26 

contract  for,  how  enforced 30 

when  judgment  for  to  operate  as 141 

to  defraud  creditors 346 

making,  without  reciting  previous  •  •  >  ■  247 
falsely  certifying  acknowledgment  or 

proof  of 249 

personation  oi  another  in  acknowledg- 
ing   256 

who  are  auUiorlzed  to  make 289 

what  a,  possesses 289 

of  estates  in  future 289 

of  trust  estates • 289 

By  Commissioners. 
when  personal  property  conveyed  by 

master  commissioner 144 

sheriff  may  act  as  commissioner 144 

requisites  of  master's  deed 1*15 

CONVICT. 

rescue  of * 261 

aiding  to  escape 262 

escaping,  punishment 262,  263 

conniving  at,  or  suflering  escape 264 

maybe  retaken 264,265 

in  penitentiary,  under  protection  of 

the  law 285 

how  secured 304 

who  are  deemed  convicts .304 

price  of  labor  of 304 

to  be  confined  at  night 304 

to  have  use  of  county  jail 304 

who  to  provide  for  • 304 

when  sent  to  penitentiary 304 
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CONVICTION. 

not  to  work  corruption  of  blood 286 

when  to  work  incompetency  as  juror '286 

when  as  voter *........  269 

when  as  witness 286 

when  to  hold  office 286 

when  to  work  forfeiture  of  office  264,  269 

former,  when  may  be  pleaded 282 

second,  for  like  offense,  punishment* •283 
may  be  had  of  offense  of  less  degree 
than  that  charged  in  indictment, 

284,285 
of  one  degree,  bars  trial  for  same  act 

for  another  degree 285 

of  person  under  sixteen,  of  felony,  pun- 
ishment  •  ••• 285 

not  to  work  forfeiture  of  estate 286 

COPIES. 
of -written  Instruments  to  be  filed  with 

pleadings 99 

of  books,  papers,  documents,  how  ob- 

tainea 138 

0f  deeds  or  other  written  instruments, 

how  obtained 138 

printed,  of  laws,  when  evidence 138 

C6-PARTNERSHIP  PROPERTY, 
to  be  inventoried,  fcc,  by  executor  or 

administrator 16 

how  disposed  of 16 

when  to  pass  to  executor  or  adminis- 
trator     17 

to  be  applied  to  pay  partnership  debts  17 
if  taken  oy  executor  or  administrator, 
additional  bond  to  be  given  ••••••   17 

CORONER. 

term  of  office 348 

to  execute  bond 348 

when  to  act  as  sheriff" 348 

fees  of 414,415 

or  other  person  to  serve  attachment 
against  sheriff  for  refusing  to  obey 

writ 434 

may  issue  writ  with  attachment  vfitk 

writ 434 

when  to  serve  process 180 

CORROSIVE  SUBLIMATE. 

selling  without  label  and  to  minor*  •••278 
CORPORATION. 

how  summons  served  on 92 

may  be  sued  wliere  situated,  except, 

&c. 89 

may  be  made  garnishee  in  attachment  112 
See  Attachment,  Foreign  Corfo^ 
ration,  Qvm  Warranto. 

teal  of,  forging 260 

making  false  entries  in  books  of 253 

act  enabling  corporations  to  become 

bodies  corporate 305 

number  of  persons  that  may  become*  ^SOft 

general  incorporating  act  • 305 

COSTS, 
are  paid  by  delinquent  officer  who 
may   be  sued  for  default  when 
they  have  not  rendered  account 
within  time  prescribed  by  law»-»  55 

in  case  of  apprentices 57-59 

of  citation  to  settle,  by  whom  paid*  •  •  15 
of  allowingdemands  against  estates  •  •  34 
of  suit  in  probate  court,  by  whom  paid  34 

45 


PAGK. 

COSTS— Coii«ni*«(£. 
in  what  case  to  be  paid  by  creditor*  •  •  34 
of  process  against  delinquent,  by  whom 

paid 36,37 

party  served  by  publication,  must  pay 

before  judgment  opened 93 

no  payment  of  or  amendment  for  im- 

immaterial  variance • 102 

OB    demurrer    sustained,    amendment 
with  or  without,  as  court  may 

direct-^.. 102 

on  supplemeptal  pleadings 103 

when  bail  to  pay,  pending  proceedings 

in  error  on  juagment  against 107 

jail  fees  on  arrest  part  of  costs  of  case  107 

in  replevin  of  property 107, 108 

of  keeping  property  attached 114 

when  garnishee  to  pay  and  when  to 

recover 11 5,  116 

on  final  judgment  in  attachment •116, 117 
fees  of  referees  part  of  costs  of  case-  •  128 
of  proving  a  paper  or  document,  when 

opposite  party  must  pay 138 

of    proceedings  to  perpetuate  testi- 
mony, applicant  to  pay 140 

full  record  on    condition    of  paying 

therefor 144 

on  proceedings  in  aid  of  execution  •  •  •  •  161 
of  filing  transcript  of  justice^s  judg- 
ment   164 

when  defendai.t  offers  to  compromise  166 
on  submitting  the  controv ersy  without 

action 165, 166 

on  confession  of  judgment  after  and 

before  action 166 

.  in  error 171 

non-resident  plaintiffs  to  give  security 

for lU 

action  to  be  dismissed,   unless  snch' 

security  given l74 

security  for,  if  plaintiff"  becomes  non- 
resident after  action  brought  •  •  • .  174 
additional  security  for,  when  required  174 
judgment  for,  when  and  how  rendered 

against  surety 17i 

informer  under  penal  statute,  when 

liable  for 175 

on  disclaimer  of  title  or  interest  in  the 

subject  of  action 176 

of  motions  and  amendments 175 

To  Flaiaiiff. 

when  allowed  of  course 175 

when  not  allowed  of  course 175 

To  Defendant, 
whenaot  recoverable  unless  plaintiff' 
recovers   more  than  five  dollars 

damages >1I5 

when  allowed  of  course 175,*  175 

when  under  control  or  cqurt 176 

Wntten  inatrament. 

but  one  recovery  of  costs  on 176 

when  paid  by  county • »225 

when  paid  by  county  or  prosecutor  •• 

225,226 

when  paid  by  Territor}' 226 

when  to  be  taxed  to  clerk 226 

of  constable  when  paid  by  road  over- 
Beers  •••••• ••..• «.4i8 

Digitized  by  VjOOQ IC 


674 


imMHC. 


FAOZ. 

COSTS— C(m«7iu«(f. 
of  jury  for  assessing  damagei  on  road, 

how  paid 4lb6 

who  pays,  when  more  than  ooa  hun- 
dred dollars  is  recovered  ••  ••604,  605 
paid  by  county  on  justice's  trial,  when  501 
may  commit  for 501 

.  may  issue  execution  for 501 

how  paid  in  chang^e  of  place 516 

shall  be  paid  by  plaintiff,  when**  «***521 

appellant  to  pay,  when 524 

for  keeping  lire  stock  und^r  lien 562 

to  be  paid,  how 657 

to   be  paid  how,  when  persons  dis- 
charged   • • * .  657 

of  confinement,  how  paid 662 

how  collected  on  quo  warranto 580 

in  keeping  prisoner  in  civil  process 
paid  by  plaintiff 492 

COUNTY, 
in  which  actions  are  to  be  brought  •  •  •  89 

to  be  bodies  corporate 933 

rights,  powers.  Sec • 333,  334 

real  and  personal  estate  deemed  pro- 
perty of 334 

powers  of,  exercised  by  county  super- 
visors  •* 334 

shall  bnild  county  buildings 334 

^tU  fry  and  against. 

howto  sue  and  be  sued 334 

process,  on  whom  to  be  served 334 

who  competent  witnesses  and  jurors '334 
proceedings  to  collect  jndgment  again8t334 
may  recover  expense  of  confinement, 

how  and  from  whom 562 

•  chargfeablB"  with  costs  of  criminals*  .^iyS 

COUNTY   ATTORNEY. 

term  of  office 344 

to  execute  bond,  conditions  of 344 

duties  of 344 

shall  give  advice  to  officers 345 

compensation  of • 345 

shall  not  bold  any  judicial  office 345 

J   when,  may  be  appointed 345 

shall  give  receipts  for  all  money  re- 
ceived by  him 345 

shall  attend  grand  jury 345 

shall  prosecute  for  violation  of  elec- 
tion laws 346 

authorized  to  issue  sabpoenas  *  •  *  •  345,  346 
^all  keep  his  office  at  county  seat*  ••355 
of  L'eavtenworth  county,  salary  limited  68 

to  examine  abstract 416 

certificate  of,  to  county  board 415 

shall  cause  action  against  constable, 
etc  ••••  • 503 

COrUNTY  CLERK. 

'     elected  Tor  two  years 341 

give  bond  •  •  *  • 341 

ex  officio  clerk  of  district  court  for  bis 

countv 841 

shall  be  clerk  ef  probate  court •341 

shall  be  clerk  of  board  of  supervisors  341 

shaR  appoint  deputy 341 

coasty  Doard  to  nil  vacancy t .  •  *  •  341 

keep- office  at  county  seat* 341 

shah  attend  sessions  of  district  court  ^341 
it'^*"  attend  sessions  of  probata  eourt  •  341 


COUNTY  CLEUK^ContinmeJL 
shall  attend  sessions  of  board  of  su- 

rervisors 341 
keep  the  seals  and  records  of 

said  courts* 341 

shall  keep  records  of  district  court  and 

bond  of  supervisors    342 

office  filled  at  the  next  general  election  408 
clerk  of  board  of  supervisors  to  do  the 
duty  until  county  cletk  elected- •  *498 
COUNTY   RECORDER. 

duty  of 318 

fees  of,  for  recording 318 

term  of  office 342 

to  execute  bond • 342 

shall  appoint  deputy** 342 

when  deputv  to  act  as 342 

shall  keep  all  books,  records,  maps,  &^.342 
shall  record  all  deeds,  mortgages,  Itc.  342 
shall  indorse  each  instrument  recorded  342 

form  of  index  to  be  kept 342 

manner  of  making  entries 342 

cg^ies  of  filed  papers  to  be  evidence* -343 

shall  keep  office  at  county  seat 355 

COUNTY   SKATS, 
act  to  locate  the,  of  Jefferson  county*  •309 
"  "        '*        Johnson       "      ••370 

"  «       '*        Linn  «      ••371 

"  "        "        Madison      "      ..372 

"  "       «        Marshall     "      .-373 

"  "        "        Shawnee      "      ••373 

•"  "        "        Wabaunsee"      .-376 

•<  "        "        Wise  "      *.3n 

".  "       "       Chase         "      *.377 

COUNTY  SURVEYOR. 

term  of  office 354 

shall  give  bond 354 

may  appoint  deputies 354 

certificate  of,  received  as  evidence  * .  •  *  354 

general  duties  of 354 

shall  keep  record  of  surveys,  Slc 354 

fees  of 415 

vacancy,  how  filled 356 

COUNTY  TREASURER, 
directed  to  receive  warrants  drawn 
by  president  of  investigating  com- 
mittee   •• 47 

to  settle  with  Territorial  auditor 52 

to  flkake  oath  before  auditor 53 

to  receive  and  disburte  proceeds  of 

sale  of  county  bonds 6€ 

false  entries  in  books  of 353 

term  of  office 352 

•to  execute  bond ♦ 352 

bond,  how  approved 358 

.   conditions  of  oond 352 

may  appoint  deputy 352 

I    county  board  may  appoint 353 

•  officers,  who  shall  not  be 353 

.duties  off 353 

shall  keep  account  of  receipts  and  ex- 

pepditures /  353 

shall  exhibit  books  and  vouchers  to 

.  county  boards  •* 353 

shall  receive  of  town  treasurers  coun- 

•  ty  orders  for  county  taxes 353 

shall  deliver  books,  money,  &c.,  to 

successor 354 

•  compensation  of ,354 
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COUNTY  TREA8URERr-Co»«nii«rf. 

shall  keep  office  at  county  seat 355 

shall  charge  constable 503 

COUNCIL  DISTRICTS. 

for  Legislative  Assembly 48 

Calhoun  county  attached  to  First 
Council  District 51 

Morris  county  attached  to  Sixth  Coun- 
cil District 51 

Cliase  county  attached  to  Thirteenth 
Council  District 51 

Morris  and  Chase  counties  attached 
to  Twenty-third  Representative 
District 51 

COURT,  DISTRICT, 
judgments  or  final  orders  in  inferior 
courts  may  be  reversed,  vacated 

or  modified  in 168 

judges  of,  to  furnirii  transcripts  of 

proceedings 168 

stay  of  execution  on  judgments  re- 
moved from •  •  •  •  •  170 

how  far  provisions  upon  error  in  civil 

cases  applicable  to 174 

powers  of,  for  the  correction  of  errors 
in    proceedings   of    the    probate  • 

court  • •• 168 

nilesof 182 

may  add  five  per  cent,  penalty  on  af- 
firming a  judgment 183 

may  compel  attendance  of  witnesses  •194 
>  to  determine  when  witnesses  are  bound 

to  testify  before  grand  jury 194 

witness  refusing  to  testify,  to  give  re- 
cognizance   "• 195 

when  grand  jury  is  discharged,  may 

summons  another 195 

shall  charge  prand  jury 196 

shall  cause  indictment  to  be  rendered  >  196 

order  amount  of  bail 200 

proceedings,  when  defendant  in  recog- 

nixanoe  fail  to  appear 201 

tp  continue  cases  for  criminal  ofiienses  202 

when  to  try  indictments 202 

to  appoint  counsel  for  prisoner  in  cer- 
tain cases 202 

may  make  an  order  for   change  of 

venue  • 205 

application  for  discharge  of  prisoner -211 

verdict  of  jury  brought  into 213 

shaU  assess  punishment    In   certain 

cases 214 

punishment  may  be  increased,  when 

diminished  from  verdict  of  jury  •  '214 
may  require  prisoner  to  give  surety  to 

keep  the  peace 915 

to  pronounce  judgment,  when 215 

decendant  must  be  present 215 

shall  inspect  records,  iic 216 

may  suspend  sentence 217 

may  issue  habeat  corpna 216 

duty  of,  when  coovict  is  brought  be- 
fore, on  habeaa  corpus 218 

may  grant  new  trial  for  cause 219 

may  arrest  judgment  without  motion  •  '219 
effect  of  allowing  a  motion  in  arrest  of 

judgment 219 

.    may  order  defendant  recomnutted  •  •  •  •  219 


PAGE. 

COURT,  mSTRlCr-^Continued. 
may  order  jury  to  view  place  where 

material  fact  occurred    224 

to  examine  fee  bills,  certify,  &c. 227 

re<][uired  to  hold  special  term 327 

jurisdiction 327 

time  of  commencement  in  first  district  330 
"  "  second    "     331 

"  "  third       "    331 

special  terms  of 331 

jurisdiction  of,  where  counties  are  at- 

Uched 331 

where  to  be  held 331 

may  remit  costs,  when 511 

may  make  rules,  in  cases  of  liens  •  •  •  •  549 
may  require  original  papers,  when*  •  •620 

stealing  records  and  papers  of 244 

forgery  of  seal  of 249,  250 

jurisdiction  as  to  ofienses 286 

trial  by 126 

when  may  dismiss  action  • .  •  • 141 

assessment  of  damages  by 142 

when  costs  under  the  control  of 175 

to  charge  grand  jury 492 

COURTS,  PROBATE, 
may  punish  apprentice  for  desertion, 

&c. 58 

may  issue  warrant  (jSpprentice  or  MtU' 

ter) 58,59 

proceeaings  of,  upon  return  of  warrant 

on  master  for  leave 58 

may  commit  to  custody  of  some  other 

than  master 60 

shall  bind  apprentice  again 60 

respecting  apprentices  • 56 

must  approve  indenture 56 

to  try  cases  of  incapacity  of  father**  56 

may  bind  out  poor  children  •  •  * 57 

may  bind  out  minor  children 57 

to  enforce  terms  of  indenture 57 

must  file  counterpart  of  indenture  with 

clerk  of 57 

shall  receive  complaints  of  appren- 
tices    58 

may  discharge  apprentices 58 

shall  hear  complaints  of  masters 58 

to  have  jurisdiction  when  master  about 

to  remove 59 

jurisdiction  of  apprentice  in  case  of 

death  of  master 60 

judgments  or  finaf  orders  in,  may  be 

vacated,  modified  or  reversed,  in 

district  court 168 

if  judgment  afllrmed,  party  appealing 

pay  cost 325 

if  answer  reversed,  cause  retained  for 

trial 325 

continuance  may  be  granted 325 

verdict  of  jury  entered,  &c. 32S 

shall  render  verdict,  &.c 325 

upon  new  trial,  excess  paid  to  owner  325 
grant  new  trial  at  instance  of  ovmer, 

coat,  how  paid 82S 

powers  of 325 

may  remit  costs,  when 51 1 

proceedings  of,  with  lunatics,  habitual 

drunkards,  &c. 557 

duty  of,  in  vacation •  •  •  557 

may  appoint  guardian 557 
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COURT,  PROBATE— ConHnited. 
inquisition  ma}'  be  set  aside,  when**  • 

657,558 

may  require  new  bond,  when 658 

may  revoke  appointment,  when  ••••..  558 
power  of,  over  guardian  •  •  •  •  559,  551, 562 
duty  of,  on  examining  petition  of  guar- 
dian   55ft 

fihall  direct  time  and  term  of  8ale,  &c  560 
may  set  aside  sale  and  order  new  one, 

&c  560 

court  shall  approve  deeds,  before  valid  560 

deeds  of,  when  valid 560 

to  cause  inquiiy  of  sanity  by  jury, 

when 561 

shall  have  power  to  romove  ccuardian, 

how •  •  •  -561 

may  confine  insane  persons,  when*-«*562 
duty  of,  in  case  of  confinement  of  in- 
sane person 562 

power  to  apprehend  insane  person,  etc.562 
may  require  original  papers,  when ••  •620 
COURT  HOUSE, 
sales  of  land  under  execution  to  be  held 

at 154 

COUNTERFEITING, 
will,  deed,  certificate  of  acknowledg- 
ment, probate  or  record,  warrant, 
order,  bill,  certificate  or  other 
public  security,  certificate  of  pub- 
lic stock  or  assignment,  endorse- 
ment or  transfer  thereof,  seal  of 
court,  public  office,  ofiicer,  terri- 
tory or  corporation,  record,  re- 
turn or  entry  of  record 249,  250 

bank  notes,  bills,  &.c 251 

order  or  check  on  bank 251 

proces:},  pleading,  certificate,  order  or 
allowance  of  court  or  officer,  or 

license 262 

any  instrument,  the  act  of  another*.  •262 
press,  tools,  &c.,  making,  having,  &c.,291 
making,  engraving  or  possessing  plate8251 
COUNTKRCLAIM. 
various  grounds  of,  may  be  set  forth 

in  answer 97 

of  what  it  consists 97 

costs  not  recoverable,  if  counterclaim 

not  set  up  in  proper  case 97 

new  parties  to 97 

may  be  withdrawn,*on  leave,  and  made 
a  separate  proceeding — proceed- 
ings thereon 100 

not  anected  by  plaintifiT's  discontinu- 
ance or  default 141 

record  of  case 143 

if  established  beyond  plaintiff's  de- 
mand, judgment  for  excess 143 

DAMAGES. 
limited  to  $10,000  for  causing  death  by 

neglect,  &,c 9 

on  arrest 104 

bail  adjudged    insufficient,  liable  to 

sheriff  for 106 

In  replevin  of  property 107-109 

in  atUchment • ill 

on  iniunction .119,  120 

On/auur§  to  an^tper, 
how  assessed •  • 14S 


FAOS. 

IiKMAGES^C<mHn%ed. 

Slaintiff  to  recover  as  entitled 130 
:  plaintiff  undertake  to  pay  damages, 
may   sell    property    claimed    as 
against  levy  of  execution  •  •  •  •  150,  151 
for  laying  out   highways,  how  ap- 
praised   453 

in  laying  out  roads,  to  be  assessed  and 

collected  as  township  charges  •  •  •  •  455 
in  laying  out  Territorial  roads,  how 

ascertained 4S9 

DAMS. 
injuring,  doatro)'ing,  &c 248 

deXd  bodies. 

removing  from  grave 274 

opening  grave,  &.C.,  to  remove 274 

excepted  cases 275 

DEATH. 

of  parties  to  actions,  effect  of 87 

not  to  abate  the  action ••  87 

Sec  Revivor  of  Jletion*. 
of  a  person  under  arrest,  does  not  sat- 
isfy the  judgment 163 

DEBTS. 
and  demands,  due  estates,  to  be  col- 

lccte<l 21 

due  by  administrator,  assets 21 

by  executor,  not  4iL<%charged  by  ap- 
pointment     21 

against  estates,  clas.sed 31 

limitation  against 31,  32 

against  estates,  how  to  be  exhibited 

and  established 3S 

to  be  listed  by  executor  or  administra- 
tor   32 

not  allowed  without  affidavit 39 

notice  of,  when  and  by  whom  served  ^^^  33 
notice  of,  may  be  waived  by  executor 

or  administrator 33 

to  be  heard  and  determined  in  a  sum- 

mary  way 33 

when  tried  with  and  without  jury  •  •  •  •  33 

not  due  at  trial  how  settled 33 

due  to  executor  or  administrator,  how 

established 33 

allowed,  estates  to  pay  costs 34 

court  to  determine  class 34 

allowance  to  be  indorsed 34 

how  and  in  what  order  to  be  paid  •  •  •  •  34 
notice  of,  may  be  ^ivftn  to  agent  of  ex- 
ecutor or  administrator  during  his 

absence 34 

allowance  of,  in  such  case,  how  set 

aside 35 

to  be  credited  to  executor  or  adminis- 
trator on  final  settlement 37 

DEBT, 
act  to  provide  for  funding  the  debt  of 

the  Territory 377 

treasurer  to  prepare  bonds  •  •  •  • 377 

Interest  payable  annually 378 

by  whom  signed 378 

coupons  attached 878 

record  of  bonds  issued  •  •  • 378 

no  bond  issued  for  les<<  than $100**' •378 
five  hundred  dollars  appropriated •  •  •  •  378 

bonds  to  be  given  for  w  rirrants ......  378 

treasurer  to  indorse  and  keep  record 
of  bonds • 378 
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BEBT—Cohtinued. 
tax  to  be  levied  to.  pay  inter  eat  •••••«  379 
treasurer  to  see  interest  paid  prompt- 
ly  379 

comptroller  to  cancel  warrants 379 

treasurer  to  make  report  to  goremor379 

debts  authorized  to  be  funded 379 

bonds  receivable  for  banking  purpo9eB379 

proportion  of  how  ascertained 607 

DEBTOR, 
appointed  executor,  debt  not  discharg- 
ed     21 

to  judgment  debtor  may  pay  amount 
of  his  indebtedness  to  sheriff,  in 

certain  cases 160 

DE  BONIS  NON. 
affidavit  of  applicant  for  letters,  na- 
ture of 11 

bond  of  administrator,  nature  of,  con- 
dition of 14 

letters  when  granted 11 

DECOYING. 

child  under  twelve  years 238 

DECEASED, 
persons,  8e;.tlement  of  estates  of,  not 

affected  by  code 182, 183 

DECREES  IS  CHANCERY, 
heretofore    rendered,  or  which  may 
hereafter  be    rendered,    in  suits 
pending  when  code  takes  effect,  to 
be  subject  to  review  as  formerly  172 
DEFAULT. 

See  Judgrthent    an    Failure  to 
Jinawer,  142. 
DEFENCES. 

any  number  may  be  Interposed 97 

to  be  separately  stated  and  numbered  97 

Arising  after  answer  or  issue 103 

See  jSnsieer. 
DEEDS, 
to  be  made  by  executor  or  administra- 
tor of  lands,  by  clerk,  if  executor 
or  administrator  be  purchaser  •  •  •  •  29 
hy  sheriff,  for  land  sold  on  execution  ••153 
See  Conveyance  by  CommUsion' 
ere, 
act  legalizing  the  registry  of,  for  the 

city  of  Topeka 380 

stealing  or  embezzling 243 

making  without  reciting  previous  •  •  •  •  247 

receiving  such  to  defraud 247 

forgery  of 249 

tearing,  burning  or  destroying.  •  .266,  257 
DEEDS  OF  TRf 'ST. 

are  in  law  mr   cgages*.*** 571 

DEFENDANT. 

the  party  adv.-  '^e  to  plaintiff  is 83 

who  may  be  ir  ide  or  joined  as 87 

See  Parliea  to  JlctionM, 
when  part  only  of  several  are  served 

— ^proceedings 94 

when  liable  to  arrest 103, 162 

may  offer  to  compromise,  or  confess 

judgment 166 

when  costs  to  be  allowed  of  couise 

175, 176 
DEFfNITION. 
of  terms  ''felony,*'  ''infamous  crime,'* 
"misdemeanor,"    "crime,"    "cf- 


PAOS. 

fense,"  "criminal  offense,"  "per- 
,    sonal  property,"  "real  property," 
"real  estate,^'  "property,"  "per- 
son"  286,287 

DELIVERY. 

of  counterfeit  money 26S 

DELIVERY  BOND, 
of  goods  taken  on  execution,  its  con- 
dition and  breach 150, 151 

DELIVERY  OF  PROPERTY. 

may  discharge  arrest  of  the  person*  .-163 
DELIVERY  OF  PERSONAL  PROP- 
ERTY. 

See  RepUvin  of  Property. 
DELIVERY  OF  REAL  PROPERTY. 

execution  for 164 

DEMAND. 

of  admission  of  documents,  &.c 138 

DEiMURRER. 

amendments  on 102 

See  Pleadings, 
DEPOSIT, 
defendant  may  be  discharged  from  ar- 
rest on  •••.«••  • •  105 

to  bo  paid  iixlo  court 105 

disposition  of 105 

bail  may  be  substituted  for 106 

receiver,  trustee  or  other  party,  may 
be  ordered  by  court  to  make  •  • .  •  128 

punishment  for  disobedience 122 

DEPOSITIONS, 
in  support  of  demands,  may  be  taken  33 

when  to  be  used 135 

when  taken 135 

officers  authorized  to  take 135 

in  the   Territory 135 

out  of  the  Territory 135 

commission  to  take 135,  138 

requisites  of  notice 136 

bow  taken 136 

where  deposited 136 

when  useu 137 

how  authenticated 137 

when  to  be   filed 137 

fees  for  taking 137,  138 

exceptions  to 138 

when  and  how  taken 203 

interrogatories  &.c.,  attached  to 204 

de  bene  esse  how  taken 204 

may  be  taken,  &c 298 

presiding  officer  to  issue  commission 

for  same 299 

DEPUTY  CLERK, 
of  county  court  not  to  be  executor  or 

administrator 10 

nor  security  in  bonds 12 

duties  of  ministerial  officers  may  be 

performed  by 181 

DEPUTATIONS. 

to  office,  buying  and  selling 268 

what  not  included  in  prohibition 2(58 

assuming  office  without 269,270 

DESTROYING. 

boats    or     vessels,    windows,   doors, 

gates,  fences,  inclosures  and  trees, 

piles  or  rafcs  of  wood.  Lumber, 

Ulc,  land  marks,  mile  posts,  &.c 

247,248 
will,  deed  or  other  inalrumont  *  •  •  *  256,257 
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DEVASTAVIT. 

may  be  suggested  when  •  •  •  • 41 

proceedings  thereupon 41 

action  for,  when,  and  effect  of  judg- 
ment   • •  •   41 

proceeds  of  judgment  how  applied  •  •  •  •  42 

bonds  may  be  sued  on  for 42 

letters  may  be  revoked  for 14 

DEVISEES. 
when  action  may  be  revived  against 

146,  147 
DESCENTS  AND  DISTRIBUTIONS. 

of  personalty  may  be  ordered 24 

not  compellable  in  less  than  one  year*  37 

unless  legacies  perishable,  &c 37 

\«^en  not  to  be  made  within  tliree  yrs.  37 

refunding  bond,  when  required 37 

upon  final  settlement,  how  made 38 

in  kinds,  not  practicable,  proceedings  38 

sale  for  purpose  of 38 

claims  of  the  distributees  to  be  adjust- 
ed  38 

distributee  not  applying  to  be  notified  38 
distributee  purchasing  property,  his 

receipt  good 38 

apportionment  of  money  required  to  be 

refunded 38 

how  refunding  compelled • •   38 

distributee  not  appearing,  money  to  be 

lent  out 39 

not  appearing  within  one  year,  money 

to  be  paid  into  State  treasury*  •  •  39 
receipts  for,  to  be  taken  and  credited 

to  executor  or  administrator 39 

of  the  estate  of  non-residents  regulated  40 
personal  property,  how  distributed ••  •SSI 

partial  distribution 381 

real  property,  how  distributed 381 

homestead  included 381 

dower,  how  set  off 381 

application  for  divisioii 382 

notice  382 

may  employ  surveyor 382 

report  of  referees 382 

rights  of  widow 382 

widow's  right  not  affected  by  will  *  *  * .  382 

what  descends  to  children 382 

^and-children  to  inherit,  &c 382 

in  case  of  no  issue 382 

if  no  heirs  found  in  male  line,  how  de- 
scends   383 

wife,  when  to  inherit 383 

if  no  heir,  property  shall  escheat  •  •  •  •  383 
DIRECTORS. 

may  procure  use  of  highway 469 

make  records  in  register's  office 469 

appraisement  by  agreement  •  • .  •  • 469 

DISCHARGES, 
may  be  given  by  executor  or  adminis- 
trator— ^when  to  be  void 24 

when  prisoner  to  be 186,  191,  211 

DISABILITIES. 

what  are 170 

DISCLAIMER. 

by  defendants,  costs  on 175 

DISCOVERY. 

of  books,  papers,  &c 138, 139 

of  property. 

See  Execution,Proceidings  in  aid  of. 


FAOE. 

DISMISSAL, 
of  action 141 

DISOBEDIENCE. 

of  an  injunction,  proceedings  on 120 

See  CoftUmt^. 

DIRECTORS, 
powers  of,  to  lay  pikes,  &c.,  with  con- 
sent of  city 513 

mcnicipal    authorities  empowered  to 

control 313 

elected  how  and  when 316 

may  elect  president  and  other  officers  316 

officers  to  sign  bonds 316 

may  make  by-laws 316 

may  dispose  of  stock 316 

record  of  stock  and  transfer  to  be  kept  316 

shall  declare  dividends 317 

who  shall  be  commissioners  to  open 

books 317 

failure  to  elect  not  to  dissolve  com- 
pany   367,468 

election  of, /or  iwnpViiu  road  compan- 
ies  466 

articles  of  association  of 466 

shall  be  subscribed  and  filed  with  sec- 
retary   467 

five  per  cent,  paid  before  filing 467 

articles  evidence  ol  existence 467 

anuiially  chosen 467 

vacancy  how  filled 467 

must  be  stockholder 468 

act  of,  binding 468 

three  may  do  business 468 

to  make  by-laws 468 

may  enter  upon  lands • 468 

cannot  locate  road  through  orchard, 

.     &c 468 

cannot  hold  lauds  for  other  purposes '469 

DISTILLED  LIQUORS, 
retailing  on  Sunday 278 

DISTILLERY. 
burning  of 239 

DISTURBANCE, 
of  religious  worship 277 

DISTRIBUTEE, 
becoming  purchaser,  his  receipt  good.  38 
not  appearing,  money  to  be  lent  out*-  39 
not  appearing  williin  one  year,  money 

to  be  paid  into  State  treasury  •  •  •  •  39 
appearing  afterwards,  how  to  get  his 

money 39 

not  claiming  personal  property  within 

one  year,  the  same  to  be  sold ••39,  40 
disposition  of  the  proceeds 40 

DIE. 
for  counterfeiting,  making,  &c 256 

DIVORCE  AND  ALIMONY. 
proceedings  for,  not  atfected  by  code -183 

when  petition  for,  may  be  filed 384 

what  petition  for,  must  state 384 

when  against  husband 384 

when  against  wife 384 

defendant  may  be  brought  Into  court 

to  answer 385 

court  to  make  order  in  relation  to  chil- 
dren   386 

forfeiture  of  rights • 385 

legitimacy  of  children 385 
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DOCKET. 

to  be  kept  by  clerk 35 

appearance,  trial,  journal,  record  and 

execution 130 

action  may  be  stricken  from,  if  not  re- 
vived'  136 

DOCUMENTS 138,139 

See  Admission,  iMpection,  &c. 
DORMANT  JUDGRIENT. 

how  rcvivqd'.'/ 147, 148 

when  it  becomes  bo 148 

DOWER. 

proceedings  for,  not  affected  by  code '183 
DfeAFT. 

forgery  of 251 

DUELLING, 
punishable  in  the  county  where   per- 
son resides 187 

DUTIES, 
any  officer,  for  neglect  of,  how  pun- 
ished   503 

DWELLING  HOUSE. 

inhabited,  burning  of 2.38 

what  to  be  deemed,  in  cases  of  arson '238 
EFFECTS, 
concealed  or  embezzled,  how  recover- 
ed   19 

not  to  be  opened  or  examined  without 

witness 19 

EJECTMENT. 

See  Real  Property,  jictioiu  con- 

bribing  to  secure 267 

betting  on  or  becoming  stakeholder ..277 
for  or  against  constitution 292 

.    qualitication  of  voters 293,  295 

when  held  for  delegates • 293 

for  State  and  county  officers,  when 

held 294 

•hall  be  by  ballot 295 

who  may  be  delegates 296 

judges  of,  shall  take  an  oath 295 

pollp.opened  how  long 296 

who  to  furnish  poll  books 296 

•    polls  shj^ll  be  counted 296 

return  of  poll  books 296 

.    board  of  canvassers 296 

certified  abstract  of,  to  be  sent  to  the 

gpvernor 296 

tie  vote,  how  provided  for 297 

violators  of  this  act  how  punished  • .  > .  297 
compensation  to  members,  Jtc 297 

-.    by  joint  ballot.... 300 

General  Election  Act, 

2ualification  of  voters 386 
is^ualification  of  voters  * 386 

.    registry  made  by  assessor 387 

form  of  registry 387 

«     how  made ;  ^  .• 387 

«     duty  qf  town  or  city  clerk  in  registry 

for 387 

'    notice  of 387 

notice  to  correct  register 387 

register  open  from  9  A.  M.  to  7  P.  M.388 

additional  register 388 

cop^  of,  for  inspection 388 

register  prima  facie  evidence 388 

Qot  tp  vote  unless  registered 388 
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ELECTION— Couliiwed. 

city  register 388 

general  election  when 388 

officers  to  be  chosen 388 

special  election 389 

vacancies  how  supplied 389 

special  election  how  conducted 389 

where  held • 389 

inspectors  of,  may  a  djourn 389 

to  proclaim  adjournment 390 

secretary  to  give  notice  to  sheriff  —  390 
secretary  to  give  notice  of  general 
election 390 

special  election  how  ordered 390 

what  the  order  to  specify 390 

duty  of  sheriff  on  receiving  notice*  * .  *  391 
duty  of  town  or  city  clerk  on  receiv* 

ing  notice 391 

when  clerk  of  supervisors  to  act 691 

clerk  of  supervisors  to  %i\e  notice  to 

governor,  when 391 

who  shall  be  inspectors • .  391,  392 

clerks  of,  who  are 392 

who  is  chairman  of  election  board*  ..392 

oath  of  inspectors  and  clerks 392 

polls  open,  how  long 393 

polls  Closed,  how 393 

vote  to  be  by  ballot 393 

form  of  ballot 393 

challenge  of  voters 393 

oath  to  challenged  party  • 393 

•  vote  reiectet,  when 393 

ballot  Doxes,  by  whom  kept 393 

to  be  examined  before  voting 394 

inspector  to  deposit    ballot  without 

opening  or  examining  it 394 

poll  list 394 

inspector  must  challenge,  when 394 

disorderly  conduct,  how  punished  > .  *  •  394 
shall  canvass  without  adjournment -..394 

canvass,  how  conducted 394 

what  votes  excluded ...  * * 394 

statement  of  votes,  by '  whom  signed, 

and  where  filed 395 

what  to  be  done  with  ballots 395 

duty  of  board  of  county  canvassers..  .396 
statement  of  county  canvassers  to  be 

signed,  attested  and  recorded ....  396 
county  canvassers  to  determine  and 

certify  who  elected 396 

certificate  deliverable  to  party  elecj.ed, 

when . .  ^ 396 

three  copies  of  statement  to  be  sent  to 
governor,  secretary  and  Territo- 
rial treasurer,  when 395 

who  shall  constitute  the  Territorial 

board  of  canvassers 396 

secretary  to  record  election  of  officers307 

may  dispatcTi  messenger,  when 397 

Territorial  canvassers  where  to  meet 

and  when 397 

duty  of  Territorial  board 397 

secretary  to  record  statement  and  de- 
terminations   397 

shall  give  certificate  of  election  lo ....  398 
she^ll  give  certificate  to  delegate  to 

Congress .••398 

vacancies  how  filled • 393 
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ELECTION— Cowfiiwrf. 

commencement  of  term  of  office 3W 

civil  process  euspended    on  election 

day ?98 

who  elected 3'.« 

fees  of  township  canvassers ;j98 

"      countv  "         M»8 

"     district  "         SIH) 

compensation  of  messenger 399 

ppijury,  punishment  for .399 

neglect  of  register,  how  punUlied ....  :-99 
convicts,  not  restored  to  civil  ii;2:litS| 
how  punished  for  ofTprino:  to  vote399 

bribery,  how  punished 400 

fraudulent  change  of  vote 40O 

person,  not  qualiAed,  offering  to  vote, 

how  punished 401^ 

inducing  illegal  voting,  how  punishedlOO 
breakiii^  opea  ballot  oox,  penalty... .401 
duty  of  inspector  and  justice  of  the 

peace 401 

court  tp  charge  grand  jury .401 

clerk  to  prepare  blank  poll  book*.*.  Uoi 

ELECTORS, 
qualifications  of  *  •  *  * 485 

ELLIGIBILITV. 
to  office C40 

EMBANKMENTS, 
of  mi  11  dams,  destroying 

EMBEZZLEMENT. 

complaint  of,  proceedings 19,  20 

of  will  or  deed 244 

of  records,  papers,  &c.,  of  courts ....  244 
by  clerk,  apprentice,  servant *..•  244,  245 
by  tenant  or  lodger 245 

ENCROACHMENTS, 
to  be  removed,  how,  and  in  what  time460 

penalty  for  not  removing 460 

what  is  deemed,  and  procecdin<;s 460 

INDORSEMENT, 
on  summons,  in  action  for  recovery  of 

money  only 91 

of  amount  due  on  execution 1-18 

by  clerk,  of  time  of  dllu^  papers 180 

by  sheriiF,  of  time  of  receiving  processlSl 
of  public  security,  forgery 249 

ENGRAVING. 
counterfeit  plate 252 

ENTICLNG. 
child  under  twelve  years 238 

ENTRIES, 
of  record,  forgery  of 250 

ENGINE. 
malicIouBly  dr»ii*oyijiff  or  injuring ....  247 
for  connteffeiting,  making,  having,  &.c250 

ENGINEER. 

of  steamboat,  wli»»n  guilty   of  man- 
slaughter   234 

E.  O.  TABLE. 
setting  up,  &c 275 

Eermitting  to  be  set  up  in  hour.e 276 
etting  at . '. • 275 

EQUALITY. 

setting  up,  keeping  game  of,  &c 275 

pcrmit*in5f  game  of,  to  be   set  up  in 

house 275 

bettins:  at-..- 275 

jrrv  OF  REDEMPTION. 

*>e  sold 26 


PA  OK* 

EQUITY  OFREDEMPTION-C(m«»u<A 

suits  in  equity  abolished 83 

if  pending,  may  be  prosecuted  to  final 

decree 172 

See  Existing  Suit*. 
E<mitable  Interests, 
now  subjected  to  the  payment  of  judg- 
ments  158,   159 

ERASURE. 

tota»,  v'hen  forgery 254 

ERROR  IN  CIVIL  CASES. 
what  may  be  reviewed    in    probate 

court 168 

final  order  detined 168 

what   may    be    reviewed  in  district 

court 1<)8 

error  to  supreme  court,  on  leave  only*  168 
proceedings  to  be  by  petition  and  Buin« 

loons 1(J8 

requisites  and  service  of  summons  and 

return  of 168 

transcript  of  proceedings  below  to  be 
furnished  and  filed  by  plaintilTln 

error  • 16R 

stay  of  execution,  when  allowed 170 

conditions  of  plaintiff's  undertaking  to 

obtain  stay  of  execution 169 

executors,  administrators  and  guar- 
dians, who  have  given  bonds,  need 

not  execute  undertaking 183 

substitute  for  the  undertaking .......  169 

underUiking  to  be  approved • .  170 

defendant  in  error  may  obtain  execu- 
tion of  the   judgment  by  giving 
security  to  make  restitution,  &c.  *  170 
when  proceedings  in  error  must  be 

commenced 170 

stay  of  execution  on  justice's  judg- 
ment   170,  171 

what  terms  of  stay  to  be  prescribed..  171 
proceedings  by  appellate  court  on  re- 
versal or  modification  of  judgment 

or  final  order 171 

coats  in  error 17(^ 

district  Court  may  Impose  five  percent. 

penalty 183 

misprision  of  clerk  no  ground  of  re- 
versal   171 

rendering   judgment    prematurely,    a 

clprical  misprision  or  error 171 

writs  of  error  and  certiorari  abolished 

171,  lit        ( 
affirmance  or  reversal  of  justice's  judg- 
ments   l71> 

chancery  cajcs  revi«»wcd  as  hitherto .172 
when  probate  or  district  court  may  re- 
vise its  own  Judgments  or  orders, 
after  the  expirat  ion  of  a  term  •  • .  •  ITS 
how  proceedings  in  error,  c^ram  nobis, 

commenced  173 

order  of  proceeding 17> 

conditions  on  which  Judgment  may  be 

vacated  or  modified 173 

when  injnnction  may  b » allowed 175 

effect  of  vacating  a  judgment  rendered 
before  action  stood  for  trial,  and 

orders  of  the  court  thereon 173 

limitations  of  proreedinrs  in    error, 
coram  nobis ." t  . . . .  173. 
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ERROR  IN  CIVIL    CASES^Coniinuid. 
how  far  title  sixteen  applies  to  su- 
preme courts  and  probate  courts  •174 
terms  of  probate  courts  for  coxmnenc- 

ingr  proceedings  in  error 174 

proceedings  In  courts  where  judgments 
or  orders  are  rendered. 
See  Error  Coram  Nobis, 
causes  for  which  probate  court  or  dis- 
trict court  may  vacate  or  modify 
its  own  judgments  or  orders,  after 

a  term 172 

proceedings  in 173 

See  Error  in  Civil  Cata, 
limitations  for  commencing  proceed- 
ings   174 

provisions,  coram  nobis,  applicable  to 

all  the  courts  of  record 174 

error,  coram  nobis 172, 173 

release  of  errors 141 

effect  of 183 

ESCAPE. 

aiding  prisoners  to • 262 

of  prisoners  from  penitentiary 263 

conniving  at  or  suffering 364 

ESTATES, 
assistance  in  taking  care  of  may  be 

procured 33 

when  not  to  be  sold 23 

when  to  be  delivered  to  widow 39 

of  non-resident  decedent,  how  disposed 

of 40 

of  convict  for  life,  how  disposed  of*  •  •228 
E8TRAY8. 

may  take  up,  when 624 ' 

what  constitutes  an 626 

owner  may  claiju  proceeds  of  sale,  how 

long 624 

charges  on,  how  settled 623 

oosts  on,  to  be  paid,  how 625 

"  value,"  meaning  of 635 

EXAMINATION  OF  PARTIES. 

allowed  to  testify •  •  •  •  •  131 

adverse  party  may  be  examined  on  be- 
half of  his  adversary 131 

exceptions  to  rule  allowing  parties  to 

testify 131 

Of  Witnesses,    See  Witnesses, 

Of  Judgment  Debtor.    See  ExecvAion, 

proceedings  in  aid  of. 
EXCEPTIONS. 

defined   128 

time  of  taking 128 

no  form  necessary 128 

when  facts  appear  on  record 128 

when  facts  are  not  of  record 128 

must  be  material,  and  prejudice  party 

accepting • 128 

may  be  with&awn -ISS 

EXCHANGE. 

of  counterfeit  money 261 

EXECUTORS. 

may  bring  action  after  death  of D 

may  bind  out  apprentice  ••  •  •  • 50 

of  deceased  master  to  bring  apprentice 

before  probate  court •••  60 

failing  to  settle,  proceedings 16 

and  administrators  may  sue  without 
joining  party  in  interest* •••'••••  86 


PAOX. 

EXECUTORS— Co»fCMfte<i. 
need  not  give  undertaking  in  error* •  •166 
See  Revvoor  of  Actions, 
EXECUTION. 

on,  apportionment  to  creditors •  •  86 

returned  unsktisfied,  order  to  issue*  •  •  37 

against  securities •  S7 

upon  judgment,  for  waste  •  •  •  * 41 

Qtneral  Requisites, 

style,  seal,  date,  signature 179, 180 

how  issued 148 

may  be  directed  to  different  counties '148 

different  kinds  of 148 

when  enforced  by  attachment 164 

Jgainst  Property, 

what  subject  to 148 

lien  of  judgment * 148 

dormantmdgment 141 

command  and  indorsement  of  execu- 
tion  I4t 

preferences  on * 140 

now  levied I4i 

claim  of  property  taken 1^ 

sheriff  may  take  bond  for  delivery  of 

property 150,  IM 

return  of  inventory 163 

another  writ  of,  may  issue 163 

writ  of  sale  may  cUrect  further  levy 

151, 153 
Mpraisement  of  Lands  on. 

Dy  three  freeholders 163 

their  duties I5t 

return  of ifis 

copy  to  be  deposited  with  clerk 153 

when  lien  dischare^ed  by 153 

when  property  sola  without  yahtationlS3 
Notice  of  Sale  on, 

of  goods  and  chattels ****15l 

of  lands 152,153 

officers  need  not  publish  until  printer's 
fees,  after  demand  made,  are  paid 

154,  156 
if  notice  not  given,  sale  will  be  set 

aside ••••153 

Sak  on,  of  Goods. 
sheriff  and  appraisers  not  to  piirchaiel54 
amercement  of  sheriff  for  not  selling, 

and  how 157 

Sale  on,  of  Lands, 
not  to  be  sold  for  less  than  two-thirds 

of  their  appraised  value 152 

unless  for  Territorial  or  official  dues, 

&c 153 

where  sale  to  be  held • • . .  154 

sheriff  and  appraisers  not  to  purehasel54 
sheriff  may  be  amerced  for  not  se!llngl57 
confirmation  of  sale  by  court,  and  en- 
try thereof  on  the  journal 158 

Betum  of, 

when  to  be  returned  * • 18$ 

See  jSmercement, 
eon&mation  of  sale  on,  and  deed  of 
sheriff— how   sale    confirmed  by 

court  ••••  • • 15) 

when  and  how  deed  of  sheriff  made. 

Its  recitals  and  effects 153 

his  deed  under  sales  made  by  prede- 
cessor   • .lO^ 

Money  made  oft. 
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may  be  retained  until  sale  of  real  es- 
tate confirmed 153 

to  whom  overplus  paid 155 

sheriff  or  clerk  may  be  amerced  for 

not  pajinff  over 157 

0»  JiuticeU  Ju&nunU 164^  165 

Proceedings  in  jfid  of, 

when  judgment  creditor  may  proceed 
against  equitable  interests,  stocks 
&c.,ofthe  debtor 158.159 

when  execution  returned  unsatisfied, 
order  for  discovery  of  property 
aUowed 158, 150 

when  judgment  debtor  refuses  to  apply 
property  to  satisfy  Judgment,  or- 
der may  issue  on  affidavit,  before 
return  of  execution 150 

idisn  warrant  may  issue  for  arrest  of 
debtor 169,  160 

manner  of  proceeding  to  examine 
judgment  debtor 159,160 

undertaking  by  the  debtor 160 

proceedings,  if  undertaking  not  given*  160 

Ibe  existence  of  a  fraud  not  to  excuse 
from  examination 160 

any  debtor  may  pay  execution  against 
hU  creditor 160 

examination  of  judgment  debtor,  or 
those  having  property  belonging 

to  him...T7:  ....f. TrrTioo 

witnesses,  how  examined 160 

application  of  property  discovered*  •  •161 
exemption  of  property  from  the  order 

160, 161 
judge  may  appoint  receiver,  and  pro- 
hibit transfers  of  property*  * 161 

proceedings  upon  claim  of  another 
party  to  property,  or  on  denial  of 
indebtedness  to  judgment  debtor •161 

undertaking  by  receiver***** 161  , 

proceedings  may  be  continued 161 

reference  by  judge****  • 161 

disobedience  of  order,  how  punished 

161,168 
pleadings  to  be  reduced  to  writing  and 

filed  with  clerk * 162 

compensations  and  costs* * 162 

Jkainet  the  Pereon. 

requisites  of 162 

for  what  cause  may  issue 162 

by  whom  and  how  allowed •  *  163 

may  be  issued  by  justice  of  the  peacel63 

when  It  issues,  of  course 163 

may  be  discharged  by   delivery  of 

property • 163 

pcieon  bounds,  if  debtor  admitted  to, 
execution  may  issue  against  prop- 
erty   163 

death  of  debtor  under  arrest,  no  satis- 
faction of  judgment 163 

it  arrested  before  jud^ent,  must  be 
Sf  ain  arrested  within  ten  days 

after  judgment * 163 

debtor  may  be  discharged  if  unable  to 
perform  the  act,  or  endure  impris- 

^ent 163,  164 

W»  the  Delivery  of  BmoI  Property. 
requisites  of 161 
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EXECUTION— OmltiHwi. 

may  include  damages  for  withholding 

the  same  and  costs 164 

0%  Error. 
supreme  court  or  district  court  to  send 
special  mandate  to  probate  courtlTl 

of  mandate  • 171 

Dodut. 

clerk  of  probate  court,  to  keep 130 

transcripts    of   justice's   judgments, 
when  filed  in  probate  court,  to  be 

entered  on 164 

ma^  issue  against  defendant  when**  *502 

to  issue  if  no  appeal  be  taken  •  •  • 524 

form  of  writ  of • 527 

duty  of  officer  in  serving  writ 528 

may  issue,  in  what  time 530,531 

how  made  and  directed 531 

on  judgment  against,  a  company,  col- 
lect from  whom 531 

EXEMPTION, 
of  earning  of  debtor,  from  proceed- 
ings in  aid  of  execution 160, 161 

act  exempting  certain  property 407 

eighty  acres  of  land *'.407 

one  lot  and  house,  value  $1000 407 

widow  and  children  entitled  to 407 

not  to  affect  mortgage  with  consent  of 

wife * 407 

notice  to  officer  making  levy 406 

appraisement 406 

wjien  excess  of  property  may  be  sold '406 

application  of  proceeds  of  sale 406 

proceedings,    when    extent    exceeds 

2,500  square  yards 406 

expenses  of  survey  chargeable  on  exe- 
cution   • . . .  406 

sale  of  remainder  and  deeds *  409 

appraisers  sworn,  award   to  be  re- 
turn^ with  execution 409 

when  it  does  not  exceed  $1000,  cost 

paid  by  plaintiff 409 

occupants  of  rented  premises  entitled 

to  exemption.*... 409 

nothing  exempt  from  sale  for  taxes** 409 
personal  property  exempt,  how  mttch409 
not  to  apply  to  previous  judgments**  •410 

special,  for  cities  and  villages 404 

EXISTING  ACTIONS. 

application  of  the  code 162 

EXISTING  SUITS, 
saved  from  the  operations  of  title  two 

civil  procedure •  *  *  83 

l»£gttt«y. 
may  be  conducted  to  decree,  as  if 

code  had  not  taken  effect 172 

See  Operation  of  Code. 
pending  in  appellate  courts,  maybe 
conducted  as  formerly,  with  liens 

unimpaired •.•189 

EXTORTION. 

letterssent  witha  view  to..* 94S 

by  officers  under  color  of  office 269 

EVIDENCE, 
on  which  comptroller  is  authorized  to 
issue  warrants   for  expenses  <^ 

Le^lative  Assembly 44 

el  service  of  grand  jurors  and  witness- 
es for  special  term  of  court 45 
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EVIDENCE— Co«<tfMt«i. 
of  debt  and  title,  to  be  taken  in  poB- 

Bession  by  administrator *  •  •  18 

embezzlement  or  concealment  of^  how 

recovered 19 

letters  testamentary  and  of  adminis- 
tration to  be 13 

inventories  and  appraisements,  how 

far 20 

sale  bill  of  personal  property 23 

in  support  of  demands  against  estates 

regulated 32 

deed  by    executor   or  administrator 

shall  be ....29,30 

competency  of  witnesses 131 

means  of  producing  witnesses 131 

mode  of  taking  testimony 134 

admission,  inspection  and  production 
of  documents,  and  general  provis- 
ions  138,  139 

proceedings  to  perpetuate  testimony 

139, 140 
See  Witnett. 
on  charge  of  compounding  offenses ••  •259 
certifieaby  the  committing  magistrate 
shall  be  read  on  examination,  on 

habeas  corpus  trial 436,  437 

authorized  statutes,  to  be 618 

statutes  of  other  States  to  be,  when 

618,  619 

certiiled  copies  of  laws  to  be 619 

printed  acts  of  Congress,  authorized, 

to  be 618,619 

copies  certified  by  secretary,  to  be. .  .619 

copies  from  justice's  evidence 619 

copies  of  ordinances,  &c.,  to  be 619 

copies  from  register,  to  be 619 

certified  copies  of  bond  to  be 619 

certified  copies  of  contracts  to  be  >  • .  •  620 
copies  of  bonds  of  executors  to  be ...  *  620 
translation  of  foreign  papers  to  be620, 621 

receivers  duplicates,  evidence 621 

FACULTY. 

who  shall  constitute  it 307 

FAILURE, 
by  executor  or  administrator  to  settle, 

proceedings 16 

of  proof 102 

to  answer,  judgment  on 102 

how  damages  assessed 142 

not  to  impair  right  of  trial  by  jury. .  •  181 
FALSE  CERTIFICATES. 
of  acknowledgment  of  deed,  probate 
of  will,  record  of  will  or  aeed,  of 

State  stock 250 

of  court  or  officer 250 

FALSE  ENTRIES, 
making  of,  in  books  of  State  or  county 
treasurer,  or  auditor,  or  corpora- 
tion   253 

FALSE  IMPRISONMENT. 

time  of  commencing  action  for 84 

costs  in  action  for 175 

FALSE  ALTERING. 

will  or  deed,  &c 259 

FALSE  PERSONATION. 

of  another 256 

FALSE  TOKENS  AND  PRETENCES, 
obtaining  signature,  &c.,  by 246 


FALSE  TOKENS  AND  PRETENCES-- 
Continued, 

obtaining  goods,  &c.,  by 246 

if  false  token  be  spurious  bank  note, 
&c.,  punishment 254 

FALSIFYING. 

records 250 

coin • 250 

FARO  BANK. 

setting  up,  keeping,  Ate 275 

permitting  to  be  set  up  in  house,  &C..275 

jail,  on  arrest • 107 

of  referees ••  •128 

Cf  Witnesses. 
must  be  paid,  if  demanded,  on  service 

of  subpoena 12St 

pmble  daily,  if  witness  atteBdsl32, 133 

on  execution  against  property •*  '153, 154 

Cf  Probate  Judge. 
on  proceedings  in  aid  of  execution  ••  •Ml 
See  Costs. 

of  jurors,  sheriff  and  witnesses 324 

of  township  canvassers 308 

"county  "         3V 

"district  "         399 

of  clerk 4tt 

of  sheriff 410 

of  register  of  deeds 412 

of  county  attorney •  ••••418 

of  clerk  of  probate  court 413 

of  justice  of  the  peace 413,  414 

of  constables 414 

of  coroners 414,416 

of  county  surveyors 415 

of  notaries  public 415 

of  commissioner  to  take  depositions.. 415 

of  referees  • « •  • • 415 

of  master  commissioner 415 

of  witnesses 299,  415, 416 

of  jurors 416 

or  charges  allowed  on  estray s 626 

FEIGNED  ISSUES. 

abolished 83 

substitute  for •  83 

FELO  DE  BE.. 
assisting  in  self-murder,  manslaurhter232 
forfeiture  of  estates  of,  abolished  *  •  *  •286 

FELONY. 

coropoundine  or  concealing  * 250 

accessories  before  the  fact 283 

accessories  after  the  fact 283 

principals  In  the  second  denee 283 

person  under  sixteen,  punismnent  •  •  * .  285 

right  of  action  not  merged  in 5286 

definition  of  the  term 386 

indictment  for,  must  be  found  in  the 
county  where  offense  was  com- 
mitted   199 

FEMME  COVERT. 
not  to  be  executrix  or  administratrix.  10 

FEMME  SOLE. 
marrying,  letters  revoked 14 

FENCE, 
burning  of 247 

FERMENTED  LIQUORS, 
retailing  on  Sunday 276 
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FERRIES. 

not  kept  without  licenfle 418 

application  for  licenBe,  how  made*  •  •  •418 

tax  on,  not  less  than  $10 418 

license,  when  to  issue • 418 

bond  to  be  ^iven  and  conditicng  of  •  •418 

rates  of  ferriage  fixed 418 

license  in  vacation  •  •  •  •  • 419 

continuation  of 419 

good  boats  to  be  kept 419 

penalty  for  neglect 419 

rates  to  be  put  up  on 419 

penalty  for  failure 419 

penalty  for  keeping  without  license*  •  419 

liable  to  action 419 

penalty  how  recovered 419 

suits  on  bond  when  and  how  inBtituted419 

limitation  of  offense 420 

license  may  be  revoked 420 

tribunal  to  fix  rates 420 

penalties  on  masters  of 420 

tax  imposed,  to  be  paid  annually  •  •  •  •  420 

FICTITIOUS  NAME, 
party  may  be  sued  by,  when  real  name 
unknown 103 

FICTITIOUS  PLEADING, 
abolished  ••••» 100 

FILING. 

See  Clerk, 

FINAL  SETTLEMENT, 
when  and  how  made 37 

FIRING    OF    WOODS,    MARSHES, 
AND  PRAIRIES. 

penalty  for  firing 421 

person,  Hable  for  damage 421 

on  his  own  farm,  what 421 

may  fire  against  fire,  when 421 

FINAL  ORDER, 
what  constitutes,  for  th^  purpose  of 
proceedings  in  error 167, 168 

FINES. 

when  imposed  in  mandamus 179 

arrest  on 103 

See  ForfHiwrty  Penalty, 
■ot  to  exceed  one  thousand  dollars, 

when 284 

aot  to  exceed  two  hundred  dollars, 

when 284 

to  be  not  exceeding  one  hundred  dol- 
lars, when«« 285 

not  exceeding  one  hundred  dollars,  how 

recovered 286 

may  be  recovered  by  indictment,  when  286 

not  to  be  imposed,  when 284 

for  being  intoxicated 6&5 

FORCIBLE  DETENTION, 
of  real  property,  limitation  of  action 
for 84 

FORCIBLE  ENTRY.: 
detention  of  real  property,  limitation 
of  action  for 84 

FORECLOSURE  OF  MORTGAGE. 

place  of  trial  of  action  for 89 

judgment  to  be  for  sale  of  premises  *  •  141 
may  be,  how  and  when 571 

FOREIGN  EXECUTOR  OR  ADMIN- 
ISTRATOR. 
when  to  receive  estate 40 


FOREIGN  CORPORATION. 

may  be  sued  whenever  effects  can  be 
found 90 

summons  may  be  served  on  managing 
agentof M 

subject  to  attachment IIO 

See  Corporation. 
FORFEITURE. 

action  for,  to  be  commenced  in  one 
year • 84 

local TO 

See  Fine,  Penalty. 

of  office,  when 264»969 

of  estate  not  worked  by  conviction-  •  -286 

in  cases  of  suicide,  death  by  casualty, 
and  fleeing  from  justice,  abolished  286 
FORGERY. 

degrees  and  punish  ment 249,  267 

of  will,  deed,  certificate  of  acknowl- 
edgment, probate  or  record,  war- 
rant, order,  bill,  certificate  or 
other  public  secnrity;  certificate 
of  public  stock  or  assienment,  in- 
dorsement or  transfer  thereof,  seal 
of  court,  public  ofiice,  officer,  state 
or  corporation ;  record,  return  or 
entry  of  record 949 

of  bank  note,  bill,  &c.,  order  or  check 
on  bank 851 

of  process,  pleading,  certificate,  order 
or  allowance,  license  or  any  in- 
strument, the  act  of  another 2S3 

other  cases  of 253 

punishment  of •  ••25$ 

FORMS  OF  ACTION. 

abolished 83 

OfPUading. 

as  prescribed  by  code*  •• • 95 

FORMER  ACQUITTAL. 

may  be  pleaded 285 

when  not  to  bar  second  trial 285 

FORMER  CONVICTION. 

maybe  pleaded 285 

FORNICATION. 

and  incestuous  connection  by  guar- 
dian with  his  ward  under  eighteen  274 
FRAUD. 

limitations  in  actions  for  relief  on  the 
ground  of 84 

cause  of  action  to  accrue  on  the  dis- 
covery of 84 

arrest,  when  defendant  has  been  guil- 
ty of  162     r 

See  Jbreet,  Execniion  againet 
the  pereon. 

CTound  of  attachment 110,  111 

disclosure  of,  not  to  excuse  from  ex- 
amination of  judgment  debtor  or 
proceeding  in  aid  of  execution  •  •  •  •  160 

officer  guilty  of,  in  office 269 

FRAUDULENT  ASSIGNMENT. 

narties  and  privies  to 246 

FRAUDULENT  PRETENCES. 

obtaining  goods,  iuc.,  by 2I€ 

FRAUDULENT. 

deeds  of  trust  in  what  case  void 4tt 

paper  made   with  fraudulent  intent, 

void 4tt 

goods  loaned  for  five  years •  •  •422 
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FRAUDULENT— ConHniMd. 

lea  e  not  longer  than  ten  years 429 

act  on  on  yerbal  agreement  brought 
within  one  year 422 

FRUIT  TREES, 
bui  ning  of,  destroying  or  injuring  •  •  •  •  247 

FUGITIVES  FROM  JUSTICE, 
governor  shall  issue  his  warrant  for, 

&c  224 

messenger  shall  deliver,  to  sheriff* •••224 

expense  of,  paid  by  Territory 224 

governor  authorized  to  offer  reward 
for 224 

Warrant  foT^ 

to  whom  directed 424 

what  shall  be  set  forth  in  warrant-  •  •434 

where  and  bow  executed 424 

power  and  duty  of  offioer 424 

prisoner  may  be  confined  in  jail 424 

keeper  to  receive  prisoner 424 

pel  sons  charged  on  affidavit 424 

wh en  imprisoned  or  bailed  •  •  •  • 425 

proceedings  on  examination 425 

copy  of  examination  to  be  sent  to  go- 
vernor   425 

duty  of  governor • 425 

offenders  to  be  delivered  upon  demand  425 
if  on  bail,  sheriff  authorized  to  arrest  425 
dls  .rict  court  may  discharge  or  deliver  425 

to  be  kept  in  prison,  how  long 425 

forfeiture  of  recognizance 426 

prosecutor  to  give  security  for  costs  •  •426 
cosiSf  how  collected,  execution,  when 

to  issue 426 

clerk  may  sue  on  bond  for  recovery  of 

costs  426 

penalty  for  removing  prisoner 426 

GAMBLING  DEVICE  OR  TABLE. 

Bet  .ing  up,  &« 275 

pei  mitting  to  set  up,  ^  •  •  7 275 

betting  at 275 

who  deemed  keeper  of 276 

warrant  to  seize,  when  to  issue 276 

warrant  against  keeper,  when  to  issue  277 

GAMING  HOUSE. 

Bet:ingupor  keeping 275 

letting  house  for 276 

wbo  deemed  keeper  of 276 

wa  rrant  against  Keeper,  when  to  issue  277 

GAMING, 
at  raro,  roulette,  ^ 275 

GAS  AND  WATER  POWER  COM- 
PANIES. 
See  pago  312. 

GARNISHEE. 

See  Attachment. 
how  required  to  appear  and  answer  in 

attachment 113 

service  on 112 

effect  of  order  on 113 

appearance  and  disclosure  by  •  •  •  •  114, 115 

payments  by 115 

wlien  in  contempt 115 

how  property  in  nis  hands  disposed  of  1 15 

act  ion  against 116 

may,  when 512 

manner  of  Bervice*^* 512 

shall  appear  and 512 

may  be  discharged^  when,  &c.  •  •  '512,  513 


PAOB. 

GARNISHEE—ConHnvcii. 

may  retain  property,  when •  •  513 

may  be  proceeded  against,  when 513 

may  be  substituted  as  plaintiff,  when  513 
shall  stand  liable  to  plaintiff,  when^  •515 

GATE  KEEPER. 

notice  to 477 

when  toll  to  be  collected 477 

when  toll  gate  situated  in  adjoining 

county 477 

penalty  for  refusing  to  open  gate 478 

lees  for  viewing  road  out  of  repair*  •  •478 

fees,  how  paid 478 

penalty  for  detention  or  over  charge  ••478 
when  judgment  against  toll  gatherer 

paid  by  corporation 479 

rates  of  toll 479 

persons  detained  until  payment  made '479 

corporation  liable  for  diamage 479 

willful  injury  to  road  a  misdemeanor  •  479 

penalty  for  avoiding  gate 479 

Legislature  may  alter  or  amend 479 

f oxreiture  of  privileges 480 

limitation  of  time  to  complete  road ••480 
failure  to  complete,  forfeit  privileges  480 

banking  prohibited '• 480 

interest  on  surplus  money  prohibited* 480 

GENERAL  ASSEMBLY, 
act  prescribing  time  of  meeting  of*  •  •AStI 

GENERAL  VERDICT. 
See  Verdict. 

GIRDLING, 
ornamental  or  fruit  trees 247 

GOODS, 
of  estates  to  be  taken  in  possession  ••  18 

embezzlement  or  concealment  of 61 

burning  with  intent  to  defraud  insurer  239 

GOVERNOR. 

may  issue  respite 917 

may  suspend  execution 2l7 

demand  lugitive  from  other  State  •  -  •  •  224 
shall  issue  certificates  for  expense  •  •  •  •  224 

may  offer  rewards 225 

may  grant  pardons 225 

may  appoint  commissioners  of  deeds  •  288 
authorized  to  employ  counsel  to  de- 
fend John  Doy  and  son 47 

may  inspect  auditor's  accounts 55 

to  appoint  commissioners  to  take  cen- 
sus    79 

to  appoint  in  unorganized  counties  •  •  •  79 

to  make  proclamation 293 

to  make  proclamation  of  admission*  •  '295 

to  convene  Legislature 295 

to  issue  proclamation,  &c 296 

proclamation,  how  published 296 

proclamation  after  election 297 

to  employ  counsel 328 

to  issue  warrant  for  fugitive 424 

to  notify  executive  of  other  States  of 

arrest  of  fugitives 425 

shall  commission  military  officers,  how 

many 567 

shall  give  arms,  when .567 

shall  take  bond  for  arms 567 

may  remove    commissioned   officers, 

when 568 

appointments  by 669 

is  commander-in-chief 569 
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GOVERNORr-Con/iiMMrd. 
power  to  fill  vacancy  in  penitentiary 

commissioners 578 

shall  be  commissioner,  when 578 

duty  of,  on  conviction  of  criminal  •  *  •  •  583 

GRAIN, 
burning  of 239 

GRAND  LARCENY. 

definition  and  punishment  •  •  •  •  • 243 

in  connection  with  burglary 242 

GRASS, 
burning  of 240 

GRAVE. 

removing  dead  body  from 274 

opening  to  remove  dead  body 274 

GRIST-MILL, 
burning  of 230 

GROCERY. 
keeping  open  on  Sunday 278 

GUIDE   BOARD. 
destroying,  &c 248 

GUARDIAN  AND  WARD, 
may  sue  without  joining  his  ward  •  •  •  •  86 
how  to  answer  for  infant 98 

M  Litem. 
how  appointed,  when  infant  is  "party 

to  an  action 87 

liable  for  costs,  but  may  be  a  witness  86 

who  is  guardian 427 

appointed  by  will  or  probate  court* •  •497 

who  mdij  be  appointed 428 

when  minor  may  select  their  own  •  •  •  •  428 
must  make  inventory,  &c « 428 

Sower  of  guardian 428 
uty  of  guardian 428 

when  minor's  property  sold  on  mort- 
gage  428 

ground  of    application  stated   under 

oath   428 

court  may  order  further  publication.  -428 

may  direct  reference 429 

guardians  to  give  special  security  ••••  429 
costs  awarded  to  prevailing  party  •  •  >  •  429 

when  application  is  resisted 429 

court  must  approve  deeds  on  mortgage  429 

rules  of  sale 429 

breaches  of  condition  of  bond 429 

mast  make  annual  report 429 

property  to  be  delivered  to  new  guar- 
dian  :....429 

fbreign  guardians  of  non-resident  mi- 
nors may  be  appointed 429 

authenticated  copy  of  his  appointment 

must  be  filed 429 

must  be  qualified 429 

may  dispense  with  original  bond 430 

compensation  of  guardians 430 

must  give  bond • 558 

how  publish  notice  of  appointment*  •  ^ddS 

duties  of 558,  559 

duty  of,  in  prosecuting  and  defending 

etc 559 

duty  to  petition  for  further  power  in 

certain  cases 559 

nature  of  petition 559 

notice  of  sale  to  be  given,  how  and 

^  when 560 

■*■    -^lall  make  report  of  sale  to  court, 

when 560 


GUARDIAN  AND  WARD— Cotr/     ted, 

report  of  sale,  how  verified 560 

shall  execute  deed  when  and  natu;  ^f  660 
to  render  account  and  settle,  when  .  •  560 
powers  of,  to  recover  propert}       s-, 

posed  of 561 

to  be  sued  instead  of  ward,  kAi 561 

shall  deliver  up  to  ward,  when 561 

efiTect  on,  by  death  of  ward 561 

duty  of,  on  removal 561 

where  to  deposit  bond 558 

copy  of  bond  to  be  evidence 558 

how  make  and  attest  inventory 55^ 

contract  of  ward  not  binding,  w>"  '•661 
not  liable  to  be  held  in  bail  or  on      e- 

cutioni 661 

ward  may  resume  possession,  wh-    ••561 

KABEA8  CORPUS, 

proceedings  on,  not  aflfected  by  co    >,  183 

act  regulating  proceedings  on 430 

who  have  privilege  of  writ 430 

application  for  writ,  made  by  ?     i- 

tion 430 

what  petition  must  state 431 

return  on  writ  to  be  made  in  tw<>    y- 

four   hours,   if   distance   wi    in 

twenty  miles 433 

twenty-four  hours  allowed  for  re^     a- 

ing  writ  for  every  twenty  mi!     •  •433 

what  return  on,  must  state 433 

return  on  writ  must  be  sworn  to      id 

signed 433 

party  making  return  must  brinir    it 

body  of  the  person  sought  b*     re 

the  court 433 

day  set  for  hearing  upon  returi     of 

writ 435 

allegations  or  denials  of  defense  t>    )e 

under  oath 435 

return  and  allegation  maybe  ame     >d 

by  leave  of  the  court 435 

supreme  or  district  court  may  i     le 

writ 218 

HEIRS. 

actions  against  unknown  * 94 

when  action  may  be  revived  aeai  r.    •  '1^ 
HIGHWAYS. 

act  for  locating  and  working •444 

how  laid  out,  altered  or  discontin  1, 453 
no  public  or  private  road  laid      ut 

through  orchard  or  garden 453 

not  to  be  laid  out  through  manuf  a<     r- 

ers'   yards,  inclosures  or  b     d- 

ings 453 

damages  for  lajring  out  how  appra  i  i,  463 
supervisors  to  act  upon  applicatir    of 

six  freeholders 453 

supervisors  to  give  notice  of  timr    od 

8 lace  for  decidfaig  upon  api)    -a- 
ons 453 

four  days'  personal  notice  of  app     a- 

tion  for  laying  out  road •453 

to  be  served  on  occupants  of  lands  •  •  453 
notice  of  application  for  opening      id 

to  be  posted  in  three  places  f«    en 

days  previous 453 

what  notice  shall  specify 453 

survey  of  new  road  to  be  made  by  t'    n- 

ship  supervisor 454 
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HIG     VVAYa-^ConMfKied. 
ort.     of  survey  to  be  recorded  by  town- 

liip  clerk 454 

daj     cTos  may  be  settled   by  agree- 

i-nt 454 

agi     tnents  for  damages  shall  be  signed 

'v  owner  and  supervisors,  aod filed 

s  iih  township  clerk 464 

owi  -1  or  owners,  if  dissatisfied,  may 

all  on  justice  of  the  peace  for  a 

iry  to  assess  damages 464 

•up    visors  to  have  six  days'  notice 

r  meeting  of  jury  to  assess  dam- 

:,'HS    464 

per   'Ji  applying  for  jury  to  give  bond 

or  cost 454 

laii    )nt  on  the  line  of  two  townships, 

I J  all  be  laid  out  by  supervisors  of 

ach 455 

sup    visors  shall  determine  what  part 

lidll  be  kept  up  by  each  town- 

liip 466 

in^      on  township  line,  to  be  recorded 

n  each  township 466 

pul    ''  roads  not  less  than  four  rods 

ide 467 

jus     e  to  appoint  time  and  place  ht 

iK.'eting  of  commissioners  of 468 

jus'    ''  to  issue  warrant  directing  com- 

:  issioners  to  make  return  in  twen* 

y  days 468 

dec     on  of  commissioners  to  be  in 

vritinf  and  signed  and  filed  with 

'vvnship  clerk 468 

con    li^^sioners'  fees   one  dollar  per 

My 468 

can    >t  be  opened  through  inclosures 

H*  ween  1st  of  April  and  1st  of 

V  .^vember 468 

not    ;)oned  or  ceased  to  be  worked  fdr 

.'ir  years,  shall  cease  to  be  a 

"^hway • 469 

her      tore  laid  out  and  established,  to 

>ntinue •  -469 

all      iids  not  recorded,  but  used  for 

.venty  years,  to  continue •  -459 

all     "ids  not  recorded  hereafter,  used 

or  ten  years,  to  be  •  •  •  •  • 469 

wh<  .    discontinued,  shall  belong    to 

•  wners  of  adjoining  land 459 

vrh*  \  discontinued  andset  to  a  tract 

!>  rough  which  new  road  passes, 

xriefit  taken  out,  consideration*  •459 
Uni    '1  States  roads  and  Territorial 

Olds  to  be  worked 469 

Sta      roads  hereafter  to  be  laid  out, 

\orked 469 

per     y  for  obstructing 460 

jur;.     o  act  upon  encroachment  pro- 

-^edlngs 461 

if  '(   i.oacDment  found  to  have  been 

ui  de,  occupant  pays  costs 461 

jas'i     '  to  issue  execution  if  not  paid 

.  ten  days 461 

if  e      oachment  found  not  to  have  been 

:i  ide,  damages  paid  by  supervi- 
sors   451 

fsm  'd  removed  between  Ist  Nov.  and 

1  t  April 462 


VAOX. 

HIGHWAYS— Conftfwerf. 

fallen  tree  to  be  removed  by  occupant 
of  adjoining  land  in  twenty-four 
hours 462 

penalty  for  not  removing  fallen  tree  ••462 

penalty  for  falling  trees  in  highways 
without  consent  of  owner  of  ad- 
joining land^  •  ••..... 462 

all  trees  on  land  on  which  highway  is 
laid  out,  are  for  use  of  owner  or 
roads  and  bridges 463 

ornamental  and  shade  trees  not  to  be 
used  for  repair  of  bridges  or 
roads 463 

shade  trees  may  be  planted  within  ten 
feet  of  margin  of  highway 463 

persons  destroying  shade  trees,  liable 
to  treble  damages 463,  464 

removing,  destroving  or  injuring  mile 
stones,  guide  posts  or  guide 
board,  subjects  party  to  fine  of 
fifty  dollars 464 

injuring  highway,  subjects  party  to 

treble  aamages 464 

HIGHWAY  TAX. 

tax  on  to  be  assessed  by  whom  ••••••  447 

time  of  assessment  before  the  second 
Monday  in  May 447 

list  to  contain  statement  of  personal 
and.real  property 448 

male  inhabitants  over  eighteen  and 
under  fifty  years  liable  to  pay  poll 
tax,  four  dollars 448 

colored  persons,  paupers,  idiots  and 
lunatices,  not  liable 448 

poll  tax  may  be  Increased,  when 448 

residue  of,  snail  be  assessed  on  valua- 
tion of  real  and  personal  property  448 

list  to  have  set  opposite  each  person 
kind  of  taxable  property  and 
amount  of  tax 448 

substitutes  allowed,  when 449 

persons  working  shall  be  allowed  four 
dollars  on  their  tax  per  day  •  •  •  •  '449 

eight  hours'  labor  constitutes  a  day's 
work .••••449 

allowance  for  each  cart,  wagon,  plow, 
scraper,  yoke  of  oxen,  span  of 
horses,  four  dollars 449 

when  payable  in  money 460 

money  tax  to  be  collected  by  overseer  450 

when  collected  by  distress  and  sale  ctf 
property 450 

notice  of  sale  to  be  posted  up  in  three 

Sublic  places  in  township  for  six 
ays 450 

surplus  of  sale  to  be  returned  to  owner  450 

price  for  using  tools  belonging  to  road 
district  toT  other  purposes,  ten 
dollars 461 

delinquent  road  tax  shall  be  collected 
in  same  manner  township  taxes 
are 452 

delinquent  road  taxes  collected  by 
township  treasurer  to  be  paid  over 
for  use  of  district*  •••••..•• 452 

fiOO  STEALING. 

grand  larceny • •••....••243 
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FAGS, 

HOMICIDE. 

justifiable  and  excusable 232 

HORSE  RACING. 

on  public  roads 279 

HORSE   STEALING. 

grand  larceny 243 
USE  BREAKING. 

in  day  or  night 240 

HOUSE   BURNING. 238 

HUSBAND, 
of  executrix  or  administratrix  no  au- 
thority  14 

HUSBAND  AND  WIFE, 
husband  must  be  joined  with  wife  in 
an  action,  but  if  action  between 

them,  she  may  sue  alone 86 

wife  may  sue  without  her  husband, 
but  by  next  friend,  when  the  ac- 
tion concerns  her  separate  pro- 
perty    86 

if  husband  and  wife  are  sued  together, 
she  may  defend  her  rights  and  his 

also,  if  he  neglects  to  do  it 86 

Incompetent  as  a  witness  for  or  against 

each  other 131, 132 

when  equal  383 

ILLEGITIMATE  CHILDREN 383 

rules  in  regard  to 383 

advancement  to  heirs ^ 

children  of  half  blood 384 

complaint  before  justice 488 

woman — examination  of 488 

■hall  give  security  for  maintenance*  ••489 

when  discharged *• 489 

when  mother  neglects  to  bring  suit, 

supervisors  may 489 

may  be  bound  over  to  court 489 

renewal  of  recognizance — trial 489 

what  disqualifies  woman  as  witness  •  '490 

of  testimony  of  woman 490 

if  guilty  to  t>e  charged  with  mainten- 
ance   490 

failing  to  give  security,  may  be  im- 
prisoned   490 

bail  and  power  of  bailor 490 

directors*  of  poor  house  may  bring  suit490 

warrant  and  condition  of  bond 491 

IMMATERIAL. 

variances 101,  102 

IMPARTIAL  TRIAL. 

change  of  place  of  trial,  to  obtain  •  •  •  •  90 
IMPRESSION. 

of  seals,  forgery 250 

IMPRISONMENT. 

orders  may  be  enforced  by 42 

ForJ>ett, 
when  person  arrested  to  be  discharged 

163, 164 
See  jSrrett,  ExeewHof^  against 
ike  Peraon, 
where  conviction  of  two  or  more  of- 
fenses, how  awarded 284 

for  life,  when • 284 

in  penitentiary,  not  to  be  less  than 

two  years,  in  any  case  •  •  •  •  • 284 

in  penitentiary  awarded,  no  fine  to  be 

imposed 284 

in  county  jail  not  to  exceed  twelve 
months,  when 384 


IMPRISONMENT— Coii«n««i. 

when  not  to  exceed  six  months 384 

in  penitentiary,  sentence  of,  suspends 

civil  rights  of  convict •  985 

for  life  works  dr«  d^a«^ 286 

INCAPACITY, 
of  certain  persons  to  act  as  executor 
or  administrator • lO 

INCEST, 
how  punished 273 

INCLOSURES. 

all  fields  shall  be,  and  how 465 

what  shall  be  deemed  sufficient 465 

fencing  against  hogs 465 

owners  of  animals  trespassing  liable -465 
person  injuring  animal  to  pay  damage465 

INCOMPETENCY. 

when  it  exists,  to  testify 131 ,  132 

as  juror • 286 

to  hold  office 269 

as  voter,  removed  by  pardon  of  the 
governor 286 

INCORPORATORS, 
shall  make  record  in  recorder's  office -306 
may  elect  officers,  powers  and  privi- 

•  leges 306 

general  privileges 308 

may  increase  capital  stock 306 

when  stock  is  increased,  to  certify  to 

county  recorder 308 

notice  to  be  given • 306 

vote  of  two-thirds  necessary  to  in- 
crease stock 309 

stockholder  individually  liable 300 

INCORPORATION, 
to  incorporate  the    town  and  town 
company  of  Elmen  Daro 372 

INDEFINITE    AND    UNCERTAIN 
PLEADING, 
court  may  require  to  be  made  more 
definite  and  certain  by  amendmentlOO 

INDICTMENT 357 

attorney  general  to  sign 19$ 

courts  to  try,  when 909 

clerks  to  record • 198 

to  keep,  in  his  custody 

clerk  shall  not  disclose  the  fact  of  ••••190 

in  capital  cases 202 

must  be  in  name  of  the  Territory  •  •  •  •  197 
if  found  must  have  concurrence  of  at 

least  twelve  jurors 196 

form  of  pleading  on • 197 

must  contain  what .197 

time  of  commission  of  offense 197 

construction  of  words  in 197 

manner  of  findinc^ 197 

not  to  be  quashed' or  set  aside  for  cer- 
tain defects - 196 

pleading  ajudgment 196 

one  or  more  defendants  may  be  tried '198 

aiders  or  abettors  may  be  tried 196 

must  be  recorded 198 

when  defendant  is,  by  wrong  names* •  211 
for  what  cause  courts  may  quash •••*2U 
shall  not  be  nolU  prosaed  except  by 
order  of  the  court Sll 

INFAMOUS   CRIME, 
definition  of  the  term • SKt 
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INFANT. 

appropriation  for  support  of 39 

See  Disabilitits, 
must  sue  by  his  Lrtiardian  or  next  friend  86 
guardian  of,  liable  for  costs,  and  may 

be  a  witness 86 

must  defend  by  guardian 87 

how  guardian  appointed 87 

agent  or  attorney  of,  may  verify  plead- 
ings    99 

how  served  by  summoua 92 

when  may  show  cause  against  judgment!  43 
time  allowed  for  commencing  proceed- 
ings in  error 143 

INFERIOR  TRIBUNALS    TO  PRO- 
BATE  COURT, 
how  proceedings  may  be  reviewed  on 

error 168 

appellate  court  or  judge  to  prescribe 

terms  for  stay  of  execution 170 

INFORMER,  UNDER  PENAL  STAT- 
UTE. 

when  to  pa V  costs 175 

INJUNCTION, 
when  actions  on  undertakings  given  in 

mtist  be  brou;;ht 8-1 

defined 118 

when  may  issue 119 

writ  of,  abolished 119,  l20 

cause  for 120 

to  be  granted  on  affidavit 120 

notice  in 120 

undertaking 120 

requisites  of  order  •  •  •  •  • 120 

how  served 120 

when  binding 120 

not  to  be  granted  in  certain  cases* •••120 

disobe  Jience  of,  how  punislied 120 

party  enjoined,  may  apply  for  further 

security 121 

affidavits  on  hearing 121 

motion  to  vacate  or  modify 121 

affidavits  on  motion 121 

defendant  may  obtain 121 

transfer  of  property  by  judgment  debt- 
or forbidden  in  proceedings  in  aid 

of  execution 161 

See  Stay  of  Exf'cutioH,  Maiuia- 
miu. 
INSPECTOR  GENERAL. 

duty  of 569 

term  of  office 570 

INSPECTORS, 
of  town  meeting  to  make  statement* '640 

persons  to  be  declared  elected  by 640 

LNSANE. 
person  not  to  be  executor  or  admin- 
istrator     10 

See  Disabilities, 
INSOLVENT  DEBTORS, 
proceedings  relating  to,  not  affected 

by  code    183 

INSPECTION, 
of  books,  papers  and  documents,  how 

obtained 139 

INSURANCE   COMPANY. 

how  summons  served  on 92 

.    aptious  against,  may  be  brought  where 

cause  of  action  arose 89 

47 


PAGE. 

INTENT. 

to  defraud,  cheat  or  injure 287 

INTEREST. 

on  debts  to  estate,  assets 24 

when  to  be  paid  by  executor  or  admin- 
istrator    24 

legal  interest  ten  per  cent 487 

may  contract,  in  writing,  for  more  or 

less 487 

judgment  bear  ten  per  cent 488 

INTERPLEADER. 

when  it  will  be  ordered 88 

IRRELEVANT  MATTER. 

may  be  stricken  from  pleading 100 

ISSUES, 
feigned,  abolished,   but  questions  of 
fact,  not  put  in  issue  by  pleadings, 
may  be  tried  on  special  oider*--*  83 

different  kinds  of 123 

when  they  arise 123 

when  issues  of  fact  arise 123 

trial  is  the  judicial  examination  of><  -123 
of  law,  to  be  tried  by  court,  unless  re- 
ferred   123 

of  fact,  in  action  for  the  recovery  of    f 
monoy  or  of  specific,  real  or  per- 
sonal property,  to  be  tried  by  a 
jury,  unless  a  jury  trial  be  waived 

or  a  reference  be  ordered 123 

in  otJier  actions,  to  be  tried  by  the 
court,  except  a  jury  trial,  or  re- 
ference be  ordered  •' 123 

See  Trial,  Referees. 

how  entered  on  trial  docket 129, 130 

when  considered  made  up 130 

how   triable 130 

See    Verdict, 
INVENTORIES, 
by  administrator,  to  be  made  and  re- 
turned    18 

additional,  to  be  filed 19 

witnesses  to  assist  in  making 19 

how  far  e\  idence 20 

to  be  examined  by  court 23 

separate,  of  personalty  bound  by  lien 

of  execution 24 

of  personalty  sold 25 

to  be  Bled  on  application  for  sale  of 

land 28 

of  deceased  member  of  co-partnership, 

how  made 16 

affidavit  annexed  to,  nature  of •  19 

of  demands  against  estates,  how  kept 
and  returned  by  executor  or  ad- 

ministiator 32 

to  be  filed,  when  and  where 19 

one  sufficient  for 511 

how  made  and  attested 559 

JAILS. 

an  act  concerning 411 

breaking,  or  aiding,  or  attempting  •  •  •  •  262 

county  to  build 491 

grand  jury  to  inspect 492 

when  unsafe 493 

any  county,  may  be  used  for  fugitives,  493 
juvenile pi'sonei 8 to  be  kept  separate, 4'J3 
escaped  prisoner  reccnuniiLt'd  in  thr^^e 
months  to  satisfy  judgment  agaihst 
sheriff 493 
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JAILOR. 

refusing  to  receive  prisoner 2R4 

required  to  keep  convict  at  work 302 

to  calf  physician 304 

to  call  spiritual  adviser 304 

JAIL  FEES, 
on  arrest,  paid  by  plaintiff,  and  part 

of  costs  in  case 107 

JOINDER. 

of  causes  of  action 95 

of  defenses V7 

of  parties 

See  Parties. 
JOINT  DEBTORS, 
proceedinffs  against,  when  summons 
served  on  one,  or  some  of  the  de- 
fendants only  •  •  •  •  • 94 

how  made  parties  to  judgment  when 

not  originally  summoned 147 

JOINT  MEETING  OF  LEGISLATURE. 

may  assemble  with  clerk,  &.c. 2^8 

who  shall  preside,  &,c. 298 

disorderly  behavior,  how  punished  •  •  •  •  2y8 
disturbing  proceeding,  how  punished,  298 

JOINT  RESOLUTIONS 619-652 

JOINT  STOCK  COMPANIES, 
for  public  improvement  may  have  fur- 
ther time 320 

name  of,  may  be  changed 320 

when  it  shall  be  known  by  its  new 

name,  to  file  with  secretary 320 

existing  right  or  obligation  not  to  be 

afi?cted 320 

suit  against,  how  brought 320 

officers  of,  to  be  residents  of  Terri- 
tory   320 

election  of  directors :  21 

change  of  time  of  annual  meeting* •••320 
JOURNAL. 

clerk  of  district  to  keep 130 

JUDGES. 

may  issue  warrant 58,  59 

shall  question  jury  as  to  interest 322 

shall  excuse  jurors,  when 322 

shall  certify  as  to  propertjr 323 

of  the  second  judicial  district  required 
to  hold  a  special  term  and  juris- 
diction  327 

to  take  recognizance  upon  production 

of  order 437 

refusing  to  issue  writ  of  habeas  corpns, 

penalty 44J,  441 

JUDGE  OF  PROBATE, 
not  to  be  executor  or  administrator*  •  10 

nor  security  in  bond 12 

duly  of S2l 

term  of  office***- 340 

to  execute  bond 340 

shall  keep  a  record • 341 

compensation •  •  •  •  •  •  •  •  •  •  341 

shall  not  be  county  treasurer 353 

.    shall  keep  his  office  at  county  seat* •  -355 
JUDGMENT. 

lien  of S7 

junior,  sale  under,  property  may  be 

resold  to  satisfy  senior 27 

to  be  filed  in  the  probate  court  and 

classed ••••  34 

against  securities,  when 37 


PAOX. 

JUDGMENT— Confiwuttl. 

against    distributees    and     legatees, 

when 38 

if  lien  of  several,  be  even,  proceeds 

how  applied 27 

how  pleaded lOO 

may  oe  amended 102 

what,  in  action  for  replevin  of  proper- 
ty  107,  108 

what,  in  attachment  *  *  * 115 

defined  generally 140, 141 

may  be  for  or  against  either  of  the 

parties 141 

of  dismissal  without  prejudice  to  a 

future  action 141 

defendant  may  proceed  with  counter- 
claim or  set-off,  though  plaintiff 

dismiss  action 141 

in  that  case  full  record  to  be  made** •143 
of  foreclosure,  sale  must  be  ordered*  '141 
for  conveyance,  release  or  acquittance, 
to  operate  as  such,  if  not  complied 

with 141 

0»  Failure  to  .Answer. 
damages  may  be  assessed  by  court  or 

jury  or  referee 141 

By  Confe»»Um. 
defendant  may  appear  and  confess*  *•  142 
debt  or  cause  of  action,  to  be  briefly 

stated 142 

release  of  errors 142 

warrant  of  attorney  to  confess,  to  be 

produced  and  filed * 142 

how  warrant  by  person  in  custody  to 

be  executed 142, 143 

MaM^er  of  Gitiiig  and  Entering, 

in  conformity  to  verdict •  143 

when  court  shall  order 143 

state  of  pleading  to  control 143 

in  cases  of  counter-claim  or  set-off*  •  *  143 
right  of  infant  to  appear  and  show 
cause  against  judgment,  need  not 

be  entered 143 

to  be  entered  on  journal 143 

record  of  case • 143 

when  made  up  and  how  signed 143 

of  what  record  to  consist,  but  may  be 

abbreviated 143,144 

further  time  to  complete  record  may 

be  granted 144 

cases  in  which  record  need  not  be 

made * 144 

if  action  is  dismissed  without  preju- 
dice, record  may  be  made  on  pay- 
ment of  coats  thereof 144 

may  be  opened,  when  service  was  by 

publication 93 

effect  on  purchaser *93,  M 

on  application  to  open,  counter  affida- 
vits allowed M 

how  revived,  and  new  parties  to,  made  164 

before  justices  of  the  peace 104 

how  reviewed  on  error  ••• It>7-175 

in  actions  concerning  real  property  •*  176 

on  official  securities 177 

in  mandamus 170 

shall  be  rendered  against  garnishee, 

when .513 

how  satisfied 514 
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JUDGMENT— Co»«n«€ii. 
may  be  rendered  without  prejudice, 

when 522 

may  be  given,  how 522 

may  be  set  aside,  when •  •  •  522 

when  and  how  rendered 527,  530 

to  be  rendered  on  lien,  how 551 

effect  of 552 

rendered  jointly  against  husband  and 

wife 566 

how  collected  .•••  • 610 

Before  Justices, 
transcript  may  be  filed  and  docketed 

in  district 164 

when  to  operate  as  a  lien  on  lands*  ••164 

execution  thereon 164, 165 

transcript  to  certify  the  amount  paid 

on 165 

coBts  of  transcript  and  filing  the  same 

paid  by  plaintiff 165 

error  from  judgments  or  final  orders 

on,  to  the  district  court 167, 168 

to  furnish  transcripts  of  their  proceed- 
ings   168 

stay  of  execution  on  judgment  of 170 

shall  execute  the  decision  of  the  court 

above,  if  so  directed 171 

if  action  within  his  jurisdiction  be 
brought  elsewhere,  no  costs  al- 
lowed   175 

costs  in  action  for  misconduct  in  office  176 
JUDGMENT  DEBTOR, 
proceedings  against,  after  execution 

returned  unsatisfied 158, 159 

examination  of 159 

debtors  of,  may  pay  amount  of  indebt- 
edness to  sheriff  in  certain  cases  160 
persons  having  property  belonging  to, 

may  be  examined 160 

when  may  be  punished  for  a  contempt 

161,  162 
See  Execution,  Proceedings  in 
aid  of. 
JUDICIAL  DISTRICTS. 

act  defining 330 

JUDICIAL  SALES. 

See  Execution, 
JURISDICTION, 
of  probate  court  in  allowing  demands 

against  estates •  33 

See  pages  504,  505. 

of  district  courts 286 

JURY, 
mode  of  impanncUing,  summoning,  &c  123 
See  Trial  by  Jury, 

aliens  not  allowed  to  serve  on 208 

summoned  by  clerk  and  sheriff,  when  321 

to  attend  within  five  days 322 

if  not  full,  how  suppliecf 322 

cha  llenge  for  cause  only 322 

oath  to  322 

may  be  discharged  and  new  one  im- 

pannelled,  when 327 

upon  encroachments  of  highways,  pro- 
ceedings   461 

Id  trials  before  justice,  shall  be  com- 
posed of  six  men 501 

fine  assessed  by,  when 501 

prosecutor- 8  name  entered  on  docket* -SOI 


FAOS. 

JURY— ConWttued. 

may  be  demanded,  how  many 5 19 

how  selected 519 

penalty  for  refusing  to  altend 519 

must  attend  at  adjourned  trial 520 

incompetency,  how  tried 520 

oath  to  be  administered 520 

shall  hear  evidence 520 

shall  be  in  charge  of  whom 520 

verdict  of,  to  whom  delivered 620 

fees  of,  and  by  whom  paid 521 

proceeding  in  demand  of 527 

how  sworn 527 

verdict  of,  how  rendered 527 

general  duties 529,  530 

shall    assess    damages  for  plaintiff, 

when 530 

duty  of,  in  case  of  lunatics  or  drunk- 
ards   567 

JURORS. 

See  Jury,  Verdict,  Trial  by  Jury. 

bribing  or  receiving  bribe 258 

promising  to  give  verdict 259 

receiving  papers,  evidence,  &.c 259 

attempting  to  influence  improperly  ••  .259 

improper  conduct  in  selection  of 259 

aliens  not  allowed  to  serve  on  jury.  •  .208 
in  what  cases  peremptory  challenges 

are  allowea 208 

in  what  cases  Territory  may  challenge2G8 
persons  having  conscientious  scruples 
shall  not  serve  as,  where  the  pun- 
ishment is  death 208 

who  are  and  who  are  not  competent 

as 208 

grand  jurors  not  to  serve  as  petit  •  •  •  •  209 

witnesses  not  competent  jurors 209 

for  what  cause  jury  may  be  challenged  209 

challenge,  how  tried 209 

cause  discovered  after  juror  sworn, 

may  be  challenged 209 

defendant  to  be  present  at 209 

impannelling  jurors  in  criminal  cases 

same  as  in  civil  cases 309 

verdict  of,  may  be  set  aside,  &c 209 

when  excused 332 

to  be  conducted  to  the  premises  by  a 

senior  ofiicer 323 

any  householder  may  be 35M 

vacancies,  how  filled 327 

fees  of,  to  be  charged  for  use  of  coun- 
ter— ^how  regulated 417 

fee  bills  may  be  issued 417 

may  be  called  by  justice  of  the  peace 
for  assessing  damages  in  laying 

out  road 464 

to  appraise  damages  on  roads,  to  file 
appraisal  with  township  clerk  •  •  •  456 

costs  of  jury,  how  paid 455 

allowance  for 466 

entitled  to  fees 461 

JURORS,   GRAND. 

how  impannelled    193 

oath  to  193 

oath  to  foreman • 193 

may  be  challenged  for  certain  reasonsl93 

foreman  of,  to  administer  oaths 194 

clerk  of,  how  appointed 194 

may  disclose  testimpi^y,  wheii*  •••*•••  195 
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PAOS. 

JURORS,  GRAND— Co««iMied. 

shall  not  disclose  proceedings  of 195 

indictment  found  xnnst  have  the  con- 
currence or  at  least  twelve  jurors  196 

shall  file  indictment  with  court 190 

make  presentment,  when 196 

foreman  of,  to  indorse  indictment,  &c  196 
must  indorse  names  of  witnesses  on 

indictment 197 

corruption  in  selecting 224 

JURORS,    PETIT. 

may  find  person  guilty,  &c 199 

may  be  discharged 213 

must    give    evidence  in  presence  of 

court 213 

when  verdict  of,  is  agreed  upon,  how 

brought  into  court 213 

to  specify  degree  of  offense "J14 

shall  ascertain  value  of  property  8tolen214 
to  assess  the  punishment  in  certain 

cases '214 

may  be  conducted  to  view  a  place 
where  material  fact  occurred* •••224 

corruption  in  selecting  ^^ 'Z'24 

JURORS,   GRAND   AND   PETIT. 

list  of,  to  be  made 494 

selection 494 

list  to  contain  one  name  for  each  one 

hundred  inhabitants 494 

persons  who  have  served  previous  year 

to  be  avoided 494 

how  drawn 494 

shall  serve  one  year 494 

when  new  list  made,  old  one  destroyed  495 
to  be  drawn  thirty  days  before  courts 495 
to  be  drawn  in  presence  of  sheriff  and 

two  justices 495 

adiournment  of  the  drawing 495 

if  but  two  of  the  officers  are  m  attend- 
ance, proceed  495 

manner  of  drawing 495 

minutes  kept 495 

new  drawing  • 496 

minutes  of  drawing  signed  by  clerk 

and  officers 496 

separate  list  for  grand  and  petit 496 

aheriff  shall  summons  jurors  six  days 

before  court •' • 496 

copies  of  lists  furnished  by  clerk  -...496 

fine  for  non-attendance 496 

persons  exempt 496 

when  examined — names  of 497 

non-attendance  returned  to  court 417 

when  jury  is  not  full,  proceedings  •  •  •  •  497 
court  may  order  additional  summoned  497 

order  filed  with  olerk 498 

when  court  may  order  jury  drawn  •  •  •  •  498 
sheriff  shall  summons  and  make  return  498 
JUSTICE   OF  THE   PEACE. 

may  issue  warrant 58,  59 

to  issue  warrant  against  apprentices*  58 
may  take  bail  in  cases  against  appren- 
tices   • 58 

shall  issue  warrant  when  master  about 

removing  apprentice 59 

may  require  master  to  give  security..  59 
may    issue    warrant    and    summons 
-^^-      against  boats 64 
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JUSTICE  OF  THE  PEACE—ConHwierf. 

when  suits  against,  for  misconduct  in 
office,  to  be  brought 89 

may  take  depositions 135 

depositions  may  be  used  before 136 

actions  against,  for  misconduct  in 
office,  abate  by  death  of  parties..  146 

duties  of,  or  claim  by  third  person  of 
property  taken  under  execution*. 

149, 150 

may  enforce  penalties  for  neglecting  to 
serve  as  appraisers  under  execu- 
tions against  property 151 

may  issue  execution  against  the  per- 
son of  a  judgm»»nt  debtor 162 

to  try  causes  for  use  of  tools  belong- 
ing to  road  district 451 

to  call  jury  to  assess  damages  in  lay- 
ing out  township  roads 454 

shall  issue  precept  to  constable  of 
adjoining  town«»hip  for  jury  of  five 
persons  on  roadH 455 

to  appoint  time  and  place  of  meeting 
of  roud  coin:rii.sslori?ra..... 458 

to  issue  warrant,  directitig  commis- 
sioners to  make  return  in  twenty 
days  458 

to  appoint  time  and  place  of  meeting 
of  commissioners  for  reviewing 
roads 458 

to  summon  jury  of  six  on  encroach- 
ment   461 

to  issue  execution,  if  not  paid  in  ten 
days   461 

entitled  to  fees  for  services  in  high- 
way cases 461 

may  summon  sheriff,  etc.,  in  case  of 

rersonal  knowledge 500 
hear  and  determine  in  summary 

mode 500 

may  postpone  same  for  certain  causes  501 
shall  require  recognizance,  when  .*  ••501 
shall  commit  on  refusal  or  failure  to 

give  security 501 

duty  in  breach  of  recognizance 501 

shall  be  certified  by  and  returned  to 

district  court 501 

when  proceedings  suspended  and  bound 

over  to  district  court 601 

may  arrest  in  civil  action,  when 507 

nature  of  affidavit  for  arrest  in  civil 

actions • 507 

proceedings  after  arrest 508 

proceedings  may  be  continued,  when •506 
may  issue  ordeV  for  arrest  or  execu- 
tion, when 509 

how  made  and  to  whom  addressed  •  •  •  •  509 
may  issue  warrant  to  arrest  witness, 

when 518 

to  specify  names  of  persons  of  com- 
pany liable  to  arrest 532 

duty  of,  in  case  of  appeal,  etc 502 

shall  enter  judgment 501 

jurisdiction  in  ,  assault 499 

duties  of,  in  breach  of  the  peace 499 

defendant  may  be  discharged,  when ••502 
judgment  shall  be  aifuined,  when  •.••502 

shall  be  rendered  against,  whom 508 

proceedings,  how  regulated 603 
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JUSTICE  OF  THE  PEACE—Conrtiitiei. 
duties  of,  upon  conviction,  when  no 

qppeal   503 

shall  deliver  to  treasurer  statement,  etc503 

general  jurisdiction • 504 

to  administer  oaths 504 

to  take  acknowledgment,  etc -04 

to  solemnize  marriage 504 

to  issue  subpcBnas,  and  coerce  attend- 
ance    504 

to  try  action  for  forcible  entry,  etc-  •  -504 
to  proceed  against  security,  when ••••504 
to  issue  attachment  and  execution  on  504 

to  proceed  against  constable  for 504 

to  try  right  of  claimant 504 

to  act  in  absence  of  probate  judge  in  504 
to  issue  summons  and  take  cognizance, 

when 504 

may  have  jurisdiction  when  less  than 

one  hundred  dollars 504 

shall  not  have  cognizance,  when 505 

may  postpone,  wlien 607 

may  arrest  in  civil  action,  when 507 

iHiiy  insup  order  for  airtMl  cxi   ocrn- 

'  tion,  when  509 

how  made  and  to  whom  addressed*  ••509 
plaintiff  mav  have  order  of  attach- 
ment, when 509 

undertaking  necessary,  when 510 

may  order  constable  to  retake  pro- 
perty, when 514 

right  of  property  claimed  on  attach- 
ment   514-52X 

defendant  may  retain  property,  when  515 
proceedings  changed  to  probate  court, 

when 515 

bill  of  particulars  to  be  filed 515 

bill  of  particulars,  nature  of ..515 

bill  of  particulars  may  be  amended, 

when •  6X5 

place  of  trial  may  be  changed,  when -516 
granting  such  change  shall  deliver  pa- 
pers   516 

may  adjourn,  when  and  how  long  ....sn 
may  compel  attendance  of  witnesses. 517 
may  issue  warrant  to  arrest  witness, 

when 518 

shall  proceed  to  trial,  when 518 

shall  enter  on  docket,  when 618 

duty  of,  if  jury  disagree 520 

may  grant  a  new  trial,  when 520 

opposite  party  shall  be  notified,  when  520 

exceptions  to,  how  made 521,  527 

duty  of,  if  cl  >» im  be  established 521 

may  set  judgment  aside,  when 522 

must  render;  idgment,  when  •.••522,  530 
proceedings  when  amount  exceeds  ju- 
risdiction  522,  529 

proceedings,  if  defendant  offer  judg- 
ment   623 

entry  on  docket  in  certain  cases 523 

shall  transmit  proceedings  to 523 

shall  issue  execution,  when 525 

may    take    undertaking   for  appeal, 

when 625 

may  cause  restitution  of  lands,  when 

526,  625 
trial  shall  proceed,  if  defendant  docs 
not  appear,  when 526 


PA  OB. 

JUSTICE  OF  THE  PEACE— Con«fw«d. 

shall  docket  verdict  of  jury ''>27 

may  issue  writ  of  replevin,  when  •  •  •  •  528 
duty  of,  when  plaintiff  fails  to  prose- 
cute  ......529 

liable  for  damages,  when 530 

shall  issue  execution  within  ten  days, 

when  no  appeal  be  taken,  &c*  •  •  .531 
to  specify  names  of  persons  liable  for 

arrest,  etc 532 

no  justice  allowed  to  purchase  judg- 
ment  533 

penalty  for  purchasing 533 

compensation   of,    for    keeping    live 

stock •.... 533 

may  issue  order    for    another    sale, 

when 533 

may  issue  further  process,  when 534 

may  appoint  special  constables,  when535 
shall  make  minute  on  docket  of  same  535 

is  surety  for  and  liable  when 535 

shall  keep  docket  entries  of 537 

shall  keep  an  index 538 

form  of  index   5r.8 

mode  of  keeping  paperw  in  actions  •  -  •  •  .'>o8 
shall  deposit  papers,  &c.,  at  expira- 
tion of  office,  with  whom 538 

justice  receiving  them  shall  give  re- 
ceipt   538 

have  power  to  proceed  with  docket 
with  same  effect  as  if  done  by  pre« 

decessor 538 

when  two  or  more  are  equally  entitled, 

who  is  to  decide 538,  539 

in  case  of  sickness,  &c 539 

mode  of  filling  up  writs,  etc 539 

may  depute  a  person  to  serve  summons, 

and  how 539 

authority  of  person  deputed,  and  fees.5  >9 

may  punish  for  contempt,  Ate 639 

may  issue  warrant  for  person  so  guilt}  539 
may  adjudge  a  punishment,  when  •  *  •'.  639 
form  of  conviction  and  entry  made**  •639 

by  whom  executed 610 

persons,  non-residents,  to  give  securi- 
ty  640 

duty  of,  if  plaintiff  move  from  county  540 
proceedings  on  actions  on  hill,  bond, 

note,  etc 540,541 

provisions  of  this  act  to  apply  to  suits 

pending  when  it  takes  effect 541 

jurisdiction  of,  in  breach  of  license ••556 

jurisdiction  of 510 

jurisdiction  of,  when  diseased  stock  is 

allowed  to  run  loose 632 

fees  for  executing  justice's  order  to 

kill  622 

forfeiture  for  failure 622 

fines  recoverable  before 632 

shall  appoint  appraisers 623,  627 

to  make  return  to  county  clerk 633 

claims  adjudicated  by  court,  county 

clerk,  or 625 

to  give  certified  copies  to  finder 637 

shall  give  statement  of  duties  to  taker 

up 6'7 

notices  posted,  when  and  by  whom^ ••627 

fees  of 628 

fined,  when • 629 
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JUSTICE  OF  THE  PEACE— ConWniterf. 

duty  of,  in  new  townships <341 

duty  of,  in  counties  not  divided  into 

townships 641 

term  of  office 644 

when  elected 644 

to  execute  bond 644 

form  of  bond  of 645 

Bhaii  file  bond,  where 645 

when  elected  to  fill  vacancy,  shall  be 

so  stated  on  ballot 645 

KEEPER, 
of  gaming  house,  brothel,  &c.,  who 

deemed ••••276 

when  warrant  to  issue  against 276 

officer  may  break  open  doors 277 

KIDNAPPING. 

defined  ;  punishment  of 237 

where  to  be  tried 238 

where  punished 187 

KILLING. 

when  murder 231 

when  justifiable,  when  excusable 232 

when  manslaughter 232 

animal,  for  carcass  or  skin 243 

cattle,  maliciously 247 

LAND. 

lease  ofjhow  aut]io:l/,od 23 

repaiis  on,  when  to  be  made 23 

power  to  sell,  by  whom  executed 2« 

contracts  for,  may  be  completed 26 

maybe  relinquished 26 

school,  purchased,  may  be  relinquish- 
ed, when 26 

mortgaged,  may  be  redeemed ........  26 

gold  I'ur  payment  of  debts,  when,  how,  27 
if  bound  by  lien  of  judgment,  facts  to 

be  stated 27 

proceeds  of  sale,  how  applied 27 

to  be  appraised  before  sale 28 

private  sale  of,  not  to  be  made  for  less 
that  three-fourths  of    appraised 

value 29 

contracts  for  conveyance,  how  en- 
forced  30 

deeds  for,  by  executor  or  administra- 
tor    29 

of  non-resident  decedent,  how  disposed 

of 40 

subject  to  execution 148 

See  ExectUion, 

sale  of,  on  execution 152,  153 

sale  of,  on  foreclosure  of  mortgage* .  .141 
See  Appraiiement. 
LANDLORD, 
may  avail  himself  of  tenant's  posses- 
sion in   actions    respecting  real 

property 176 

not  affected  by  sale  of  land,  when  *.  *  *  534 
LANDMARKS. 

removing,  defacing,  &,c 248 

LARCENY. 

grand,  definition,  punishment 243 

when  committed  with  burglary 242 

enticing,  &,c.,  slaves,  when  to  be  242,  243 

pet  it,  defiiiitiou  and  punishment 243 

where  property  has  been  stolen  in  one 
county  and  taken  into  another, 
punishable  in  either 188 


PACK. 

LARCENY— a>««Tifw<i. 
accessory  to,  punishable  when  princi- 
pal offense  was  committed 189 

LAW— COMMON, 
rule  of  construction  of,  not  to  apply  to 

code 82 

See  Comm<m  Law. 
LAWS  REPEALED. 

laws  of  1857  repealed — except 544 

laws  of  1858  repealed 544-546 

provisions  for  continuing  such  laws  as 

fail  to  be  provided  for  by  new 

acts 546 

vested  rights  to  remain  valid 546 

of  the  repeal  of  laws 616 

LAWS, 
of  other  States  and  Governments,  how 

proved   139 

LEASE. 

of  real  estate,  when  made 23 

to  be  for  not  more  than  tJiree  years-  •  >  23 
of  tenement  used  as  gaming  house, 

brothel,  &c.,  void 27 

LEGACIES. 

when  paid  within  a  year •  37 

on  payment  of,  refunding  bond  to  be 

given 37 

payiJifuL  (jf,  how  m:iuc 38 

specific,  first  satisfied 38 

when  property  to  be  sold  for  payment 

of '. 38 

specific  not  required  to  be  refunded*.  38 
LEGATEE, 
not  appearing,  money  to  be  loaned 

out 39 

not  appearing  within  one  year,  mon^^y 

to  be  paid  into  State  treasury... •  39 
appearing  afterwards,  how  to  get  h. 8 

mone^"^ 39 

not  claiming  personal  property  with.n 

one  year,  the  same  to  be  sold .  -  •  •  39 

disposition  of  proceeds  of  sale 39 

LEGAL  AND  EQUITABLE  RELIEb\ 

may  be  asked  for  In  one  petition 95 

Bemtdiet. 

when  may  be  still  used 183 

LEGAL  ESTATE  IN  REAL  PROPER- 
TY. 

may  be  recovered  by  action 176 

LEGISLATURE. 

called  session,  where  to  meet .300 

election  of  members,  new  districts  *  > .  •  300 
LETTERS. 

by  whom  and  where  granted 10 

granted  in  vacation,  to  be  presented   o 

court 10 

who  incapable  of  taking 10 

who  entitled  to,  and  in  .what  order*  •  •  10 

testamentary,  to  whom  granted 11 

with   the  will  annexed  and  pendente 

lite 11 

during  minority  or  absence  of  exec  i- 

tor 11 

to  be  recorded  and  certified 12 

delivered  before  recorded,  penalty.  •  • .   12 

copies  of,  evidence 13 

testamentary,  form  of 13 

of  administration,  revoked  by  proba  e 

or  will 14 
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LETTERS— Continued. 
testamentary,  revoked  if  will  is  set 

aside • 14 

de  bonis  «o»,  when  granted 11 

revoked  by  marriage  of  executrix  or 

administratrix 14 

revocation  of,  for  what  causes 14 

not  to  be  granted  to  a  non-resident-  ••  18 

surrender  of,  when,  how 15 

notice  of  grant  of 20,  21 

may  be  revoked  for  failing  to  settle  •  •  •  38 

Bending,  threatening 242 

sealed,  opening  without  authority ••••279 

publishing  contents  of • 279 

excpption  as  to  certain  cases 279 

LEWDNESS, 
gross,  punishment  of 273 

LIABILITY  CREATED  BY  STATUTE, 
time  for  commencing  on 84 

LLaBILITIES. 

for  selling  to  intoxicated  persons 555 

other  liabilities 555 

liability  of  grocery,  saloon  or  tavern 
keepor  to  marfied  women 555 

LIBEL. 

time  of  commencing  action  for 84 

rules  of  pleading  and  proof  in  actimi 

of 101 

action  for,  to  abate  by  death  of  par- 
ties  ;45 

if  plaintiff  recover  less  than  five  dol- 
lars in  action  of,  no  costs  allowed  175 
See  Slander. 

LIBRARIAN. 

salary  of 44 

office  rent • 44 

appointment  of,  by  whom 541 

shall  give  bonds,  when 542 

by  whom  bond  to  be  approved 542 

snail  give  receipt  to  the  treasurer ••••542 

where  receipt  to  be  filed 542 

nature  of  receipt 542 

how  bond  may  be  cancelled •••542 

may  be  removed,  how 642 

to  whom  make  resignation 542 

vacancy  to  be  filled,  how 542 

who  may  have  access  to  library 543 

who  may  take  books  from  library  •  •  •  •  543 

how  they  may  forfeit  their  right 643 

term  of  office 544 

LICENSE. 

forgery  of 252 

petition  for 553 

nature  of  petition 553 

tax  for,  amount,  and  by  whom  deter- 
mined   553 

to  whom   paid 654 

penalty  for  selling  without 554 

days  upon  which  selling  is  prohibited, 

and  penalty  for  so  doing .'554 

•hall  give  bond,  and  sum  thereof 554 

conditions  of  bond  •  • 554 

restrictions  of  persons  licensed 555 

giving  liquor  deemed  selling 555 

no  exemptions  under  this  act 556 

kind  not  necessary  to  be  proven,  when  556 
ciJes  exempt  from  this  act  when ••••556 

XJENS. 
who  are  entitled  to 547 


FAOE. 

hlElfS— Continued. 
proceedings  to  secure,  and  time  al- 
lowed   547 

proceeding  of  sub-contractors  to  se- 
cure   547 

effect  of  certificate  of  settlement  on^.547 
liabilities  of  employer  to  sub-contrac- 
tor   547,548 

payments  made  by  owner,  valid  before 

notice  from  sub-contractor 548 

owner  not  bound  to  pay  before  due^.  •548 
all  liens,  concurrent  ones  and  how 

paid 549 

area  of  land  subject  to  mechanics'  lien,  550 

on  bridges,  rai Iroads,  &c 551 

of  liens  on  personal  property 551 

suit  to  be  commenced,  how 552 

personal  service  same  as 552 

proceedings,  if  defendant    cannot  be 

found 552 

enforcing  liens  in  all  cases 552 

if  filed  before  this  act,  not  affected-  -.552 

former  suits  on,  legalized 553 

upon  boats  for  debts,  damages  and  in- 

^      Juries    64 

nave  preference  of  other  liens 64 

attaches  upon  commencement  of  suit.  64 
LIMITATION, 
of  actions  to  two  years,  for  damages 
against  corporations  and  others, 

for  death  by  neglect 9 

of  action  of  master  against  apprentice 

two  years  after  majority 60 

of  demands  against  estates 31 

to  proceedings  on  part  of  infants  or 
married  women,  for  setting  aside 
order  of  court  for  specific  execu- 
tion of  certain  contracts 30 

of  civil  actions 83  34 

See  Times  of  commencing  j^ctions. 

of  proceedings  in  error no 

of  lien • 549 

LIEN  OF  JUDGiMENT. 
when  it  attaches  to  lands  or  goods  •  •  •  148 

when  it  ceases 143 

preferable,  saved 149 

restricted  by  two-thirds  of  appraised 

value  of  lands  levied  on 151,  152 

lost,   if    execution  not  levied  in  one 

year 155,156 

0/  Justice's  Judgments. 
how  obtained,  and  when  to  operate  on 

lands 164 

Of  Judgments  and  Decrees. 

not  ad'ected  by  adoption  of  code 183 

LISTS, 
to  be  filed  on  application  for  sale  of 

land 28 

of  demands  against  estates  to  be  kept,  '62 
of  settlements  to  be  made,  and    put 
up 35 

LOCALITY  OF  ACTIONS. 

See  County  in  which  jictions  are  to 
be  brought. 
LODGER. 

embezzlpment,  or  stealing  by 245 

LOST  PLEADINGS.               ^ 
copies  may  be  substituted iq^ 
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PAOS. 

LUNATIC. 

See  Di»abilUie$. 
MACHINERY. 
burning  of • 239 

maliciously  destroying  or  injuring  •  •  •  •  247 
MAGISTRATES. 

power  to  cause  laws  to  be  kept 185 

to    examine     complaint    in     case   of 

threat !«[) 

to  examine  witnesses 185 

to  reduce  evidence  to  writing 185 

to  issue  warrants  for  arrowi 185 

shall  hold  to  bail  to  kopp  tli«  poace.-183 
shall  hold  to  bail  to  appear  al  district 

court 185 

power  to  let  prisoner  on  bail 186 

to  commit  prisoner  on  failure  to  give 

bail  ....180 

may  bail  prisoner  after  commitment ••  186 
transmit  recognizance  to  district  court  186 

to  commit  for  contempt 186 

to  issue  process 188 

examine  complaint  on  oath* 188 

reduce  complaint  to  writing,  &c  •  •  •  •  •  •  188 

to  issue  warrants  for  criminals  who 

have  fled  from  the  country 189 

may  admit  to  bail  in  certain  cases*. ••  189 

shall  cei  tify  on  the  warrant,  &c 1 89 

may  cause  witness  to  be  summoned.*  189 
may  let  to  bail  or  commit  for  exami- 
nation   190 

make  record  of  default  and  certify 

same  to  clerk  of  district  court.  ..190 
when  prisoner  fail  to  give  bail,  may 

commit ....190 

shall  examine  witness,  &c 190 

may  separate  witnesses 191 

testimony  reduced  to  writing 191 

prisoner  discharged  i^or  want  of  evi- 
dence   191 

to  take  bail  in  certain  cases 191 

may  require  witnesses  to  give  bail,  &.C.191 
may  require  mnrriod  women  and  mi- 
nora to  cnLcr  into  a  rrcognizance, 

&c  192 

may  commit  witness  to  prison  on  refu- 
sal to  enter  into  recognizance,  &,c.lU2 
may  call  another  magistrate  as  an  as- 
sociate  192 

shall  certify  as  to  procef^dings  had*.  -192 

penalty  for  neglect  of  duty 192 

to  issue  serrcii  warrants  •'• 221 

may  cause  person  to  be  searched 222 

to  order  propeitj  dnlivt*red  to  owner 

on  his  {jnyiiig  costs 222 

stolen  proprity,w)ien  sold 223 

wor*a:iis  m  -'d  not  be  seiiled 223 

or  clerk  of  court  to  deliver  to  officer 
]>aporR  coiic»Tiiiiig  criminal  upon 

piod.ictiou  of  writ 434 

to  aileiid  in  person  when  papers  have 

not  been  filed 435 

knowingly   commit    any  person    dis« 
cliaiged,  deemed  guilty  of  misde- 

mranor 441 

penalty  ol',  lor  recommiimciit 441 

MAHKIAGK. 
offcmmc  sole  ovncutrix  or  adniinie-lra- 
trix 14 


MARRIAGE— Con«»ueii. 

of  party  not  to  abate  action •  •  -     S6 

compelling  women  to ---  23o 

bigamy  punished •  -  -272 

casefl  excepted  from  punishment ...  -  -  272 
without  this  Territory,  when  bigamy, 273 

of  single  person  to  married •  ^5^ 

incestuous,  punished 273 

solemnizing  certain,  penalty •  -274 

by  fori-e  or  fraud  may  be  declared 

void  • .  • -  iff<4 

when  not  to  be  void • ^^84 

is  a  civil  contract 563 

when  declared  to  be  incestuous  and 

void 563 

penalty  for  contracting  or  solemnizing 

marriage   when    declared    to   be 

void 5d3 

validity  of,  when  contracted  out  of 

this  Territory 563 

who  may  perform  ceremony 663 

penalty  for  joining  minors  in,  without 

consent  of  parents 563 

record  to  be  kept  by  all  •persona  al- 
lowed to  join  in  marriage 563 

phall  also  tran'^mi*;  to  co-mty  clerk..  -564 

penalty  for  not  transmitting 5&i 

MAIL, 
executions  issued  out  of  the  county 

may  be  returned  by 157, 156 

but  money  not  to  be  sent  by,  unless 

sheriff  specially  instructed 158 

MAIL  STAGES  OR  COACHES. 

where  actions  against  maybe  broufbt  90 
MAIMING. 

cases  of,  enumerated  •  •  •  •  • •  •  •  •236 

by  negligence  of  another 237 

cattle  maliciously 247,  278 

MAINTENANCE, 
of  widow  and  children,  allowance  for, 

when 39 

MAJORITY, 
of  executors  or  administrators  must 

join  when 5M 

malicious  mischief 247 

Malicious   prosecution,  ac- 
tion FOR. 

time  of  commencing M 

abate  by  death  of  parties 145 

costs  in ". 176 

MANAGING  AGENT  OF  A  FOREIGN 
CORPORATION.  . 

service  of  summojui  on  • i*2 

MANDAMUt',    PROCEEDINGS    ON 
WRIT  OF. 

to  whom  and  for  .what  issued 178 

not  issued  when  there  is  an  oidinary 

remedy '178 

writ,  alternative  or  pci f  mptory 178 

when  peremptory  writ  may  be  allowed  178 

motion  thciefor 178 

how  allowed  and  served 178 

answer  on  return  of  writ • ITSI 

it'  no  answer,  peremptory   writ   must 

isyue  179 

no  pleading,  but  writ  and  answer  •.••179 
if  judgment  for  plai  lit  ill',  damages  re- 
covered    ahd     peremptory     writ 
iiwaided 17^ 
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MANDAMUS,    PROCEEDINGS   ON 
WRIT  OF-^Contin^ed. 
snch  judffDieDt  a  bar  to  another  action  179 
when  a  ftne  miy  be  imposed* •••  ••••  -ITU 

MANUFACTORY. 
burning  of 239 

MaNSL\UG11TER. 

In  first  degree 232 

in  second  degree 232 

in  third  degree 233 

in  fourth  degree 234 

punishment  for 235 

assault  with  intent  to  commit  ••••••  •235 

MARKS  AND  BRANDS. 

ftltering,  larccncy 243 

MARSHAL. 

Sec  Statutes  of  1858. 
of  TerriLory,  marshal  of  court 327 

{lowers  and  jurisdicciou 328 
iiiable  for  noplecc • 328 

M.\RRiED  WOMEN. 
cannot  be  executrix  or  administratrix  14 
bow  long  allowed  afcer  disability  for 

exhibiting  demands  against  estates  31 
limitation   to  proceedings   by»  to  set 
aside  order  for  the  specific   per- 
formance of  contract 30 

when  she  may  sue  alone ••••••  •>••••   80 

when  she  may  join  with  her  husband 

in  the  suit- 86 

bow  she  may  defend •  •  •   86 

act  to  protect  the  rights  of,  &€••••••  504 

property  of,  not  liable  for  deb  Is  of 

husband C64 

may  bargain,  sell,  make  contracts,  &C.565 

may  sue  and  be  sued 565 

fiot  to  will  more  than  one-half  of  prop- 
erty from  husband 5G5 

rights  of  husband,  if  wife  die  without 

will 365 

if  she  die  without  will  or  issue 365 

if  married  man  die  without  will  or  is- 
sue   565 

conditions  of  husband's  will  optional 

with  wife  to  accept,  &c 665 

married  considered  tote  when •  ••565 

rights  of,  if  married  out  of  this  Ten  i- 

tory 566 

mirriage  now  made  to  be  valid 566 

husband  liable  for  debLs  of  when 5<'«6 

liabilities  not  extinguished  when 566 

execution  levied  on  lands  of  wife  when  5«i6 

crparatc  deeds  not  valid 566 

MASTER, 
to  give  security  for  appearance  before 

probate  court  when 59 

duty  of,  who  is  going  to  remove  •  •  •  •  •  t   60 
may  have  an  action  for  damages  for 

lost  time •  CO 

action  brought  widiin  two  years  afier 
full  age  of  af)prentice ••••••  ••••  •  60 

MASTER  COMMISSIONER, 
ivhen  to  assess  damages  on  failure  to 

answer 142 

when  real  prope.  ty  m  ly  be  conveyed  by  1 14 

requisites  of  deed 144 

Ijow  appointed • 183 

o:Uh  of  office  and  security  by»«»-  -•••  183 

fees  of 183 

48 


PACK. 

MATERIAL  ALLEGATIONS. 

what  are 101 

whftn  taken  as  true ••••  -101 

Mayhem. 

cases  of,  enumerated 236 

by  negligence  of  another 237 

of  cittle 247 

MERCHxNDISE. 
but  ning,  to  defraud  insurer 239 

MERITS, 
decision  must  generally  be  on^.^.  ••••141 

MEETINGS. 

religious,  disturbance  of 277 

annual,  of  companies,  to  elect  officers*313 

of  stockholders  when 314 

each  share  to  give  one  vote 314 

treasurer  to  give  bond 3  4 

district  of  school  district,  when 600 

who  may  vote  at 600 

challenp  of  votes  at f'OO 

when  district  deemed  organized 690 

district,  bodies  corporate hOO 

annual  meeting • 600 

annual,  when  illegal 601 

powers  of  district  meetings ('01 

poweis  of  special  meetings 601 

special,  ci lied  by  whom 1)02 

length  of  schools  by  whom  determined  60 1 

MILL  DAM. 
destroying,  &c 248 

MILESTONE, 
destroying,  removing,  &c 248 

MILIT  vRY  COMPANIES. 

age  of  men 567 

to  consist  of  volunteers 567 

shall  elect  officers  when 507 

power  to  make  by-laws,  etc 567 

shall  parade  when 567 

shall  have  uniform 567 

shall  appear  when  ordered 568 

shall  be  called  into  service  when 56) 

under  control  of  civil  power 5()8 

sys'em  of  discipline  and  taclics •568 

liabi lilies  of^usicians 5ti8 

uniform  to  be  adopted,  etc 5t)8 

duty  of  expelled  or  abandoned  membei5<i8 

may  be  expelled  from,  when r.6) 

who  pi esides  at  trial 5»)8 

monevi  of,  how  disposed  of 5i)9 

MINISTERIAL  OFFICEIIS. 
duties  of,  maybe  pei  formed  by  deputy  181 
may  require  person  olTored  as   surety 
to  qualify 81,189 

MINISTER  OF  THE  GOSPEL. 
wh>?n  iucompcteut  as  witness 131 

MLNOllS. 

may  be  bound  apprentice 67 

shall  not  be  executor  or  administrator  iO 

appropriation  for  support  of .^  .  39 

See  Infant, 

act  relating  to 570 

period  of  majority  of 570 

bound  for  contracts  when 570 

misrep.  esentation  of,  makes  valid  con- 
tracts •  •  •  • 573 

minor  can  receive  pay  and  none  oLher 
when 570 

MISCELLANEOUS  PROVISIONS, 
concerning  county  officers •  •..•C5& 
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MISDKMKANOR. 
general  p:ovi<)ionB  a8  topunlBhrn^nt  of  243 

compounding^  or  conceafinp-**- 250 

definition  of  the  term 287 

found  g^iiiity  of,  under  habeeu  corpus 

act,  how  punished 442 

MISJOINDER  iN  ACTIONS. 

court  iftav  direct  separate  suits 9(J 

MISPRISION. 

See  Clerical  Errors. 
MISTAKES  IN  PLEADING. 

See  Pleadings,  ^mendntcnts. 
MONEY, 
concealed  or  embezzled,  how  recovered  19 

to  be  colloctrd  by  administrator 21 

loaned  by  executor  or  administrator, 

interest  to  be  accounted  for 24 

statement  of,  when  to  be  made  by  ex- 
ecutor or  administrator 24 

of  distributee  or  legatee  not  appearing 

how  disposed  of 39 

of  estates,   now   apportioned  among 

creditors • 3ft 

when  to  be  paid  into  county  treasury  36 
how  recovered  from  county  treasurer  36 
to  be  opened  and  examined  in  presence 

of  witnesses 18 

if  opened  and  examined  without  wit- 
nesses, penalty  for •  18 

MONUMENTS, 
to  designate  boundary  of  land,  remov- 
ing   248 

mort(;ages. 

musL  be  recorded 290 

acknowledgment  of  within  the   Terri- 

tx)ry 2U0 

acknowledgment  of  out  of  the  Terri- 
tory   290 

certificate  of  acknowledgment 290 

before  whom  proof   or   acknowledg- 
ment made 291 

what  certificate  shall  state 291 

certificate  must  be  under  seal 291 

penally  for  fal?e  certifirtite 291 

courts  may  isaue  subpcEnas   for  wit- 
nesses   291 

revocation  of  power  to  make -291 

instruments  of  writing,  when  evidence  291 
instruments  of  writing  must  be  record- 
ed  291 

rccoids  and  acknowledgments  hereto- 
fore taken  in  this  Territory  valid  292 

mn V  be  foreclosed  when 571 

MORTGAGE  CASES. 

sale  of  lands  on  foreclosure 141 

redemi)Uon  of,  when 216 

MOTION. 

defii.ed 167 

laayinchuie  several  objf^cts 167 

notice  of,  how  served 1 67 

fees  of  serving •  '167 

court  or  judge  may  direct   notioe  of 
motions  to  oLrike   pleadings   and 

papers  from  files 107 

to  appoint  guardian  ai  (if«m 87 

to    supply   parties,  on    disability  or 

tiaiisfer  by  cri^'lnal  parties 87 

for  an  order  to  be  "made   parly  to  a 
Buit • 88 


PAOI. 

MOTION—Conftnuffi. 

to  obtain  interpleader 8t 

for  substitution  as  defendant  in  action 
against  sheriff  by  plaintiff  in  the 

execution 88 

to  change  place  of  trial 90 

by  defendant,  served   by   publication, 

to  open  judgment 93 

to  strike  recliimiant  or  irrelevant  mat- 
ter from  pleading 100 

to  m-ik?  a  pleading  definite  and  certain  100 
to  withdraw  counterclaim   or  set-off, 
or  make  it  the  subject  of  a  separ- 
ate action 100 

for  a  continuance  or  amendment .03 

by  bail,  for  stay  of  execution  on  pro- 
ceedings against  them 107 

to  vacate  order  of  arrest 107 

by  plainliil'in  attichm^nt  for  appoint- 
ment of  receiver 113 

for  disposition  of  property  pending  at- 
tachment   114 

to  discharge  attachment 117 

or  for  additional  security  on 117 

for  order  of  a ttach men i' before  claim 

due lis 

to  obtain  order  of  injunction 119 

to  vacate  or  modify  injunction 121 

to  appoint  receiver  •  •  •  • 121, 12? 

for  a  reference 126 

for  a  new  trial 129 

time  of  hearing 13^ 

to  obtain  inspection  or  copy  of  books, 

papers  or  documents  •  .'• 138 

for  the  revivor  of  actions 145 

for  the  revivor  of  judgments 147 

to  amerce  sheriff  or  clerk  for  mis-con- 
duct, on  execution  against  prop- 
erty   157 

to   obtain  examination  of  judgment 

debtor 159 

for  arrest  of  judgment  debtor,  in  pro- 
ceedings in  aid  of  execution 159 

to  obtain  examination  of  debtor  of 

judgment  debtor 159 

MOTIONS. 

See  Proceedings  in  aid  of  Exe- 
cution. 
to  obtain  order  of  arrest  of  the  person 

on  execution 162 

to  suspend  execution  of  special  man- 
date   171 

to  vacate  judgment  for  error,  coram 

nobis 172 

for  an  injunction  of  judgment  sought 

to  be  reversed  on  error 173 

costs  of 175 

for  the  writ  of  mandamus 178 

MURDER. 

in  first  degree * 231 

in  second  degree •  •  •  •  •  • 231 

when  punishable 188 

prosecution  for,  when  commenced...- 188 
MUTILATION  OR  ALTERATION  OF 
BILLS. 

act  to  prevent 423 

NAME. 

affixing  pretended,  forgery 254 

using  own,  pretending  it  is  aDother'8-255 
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AMKS  CHANGED. 

to  change  Richardson  to  Wabaunsee -370 

to  change  Wise  to  Morris 377 

to  change  Brownsville  to  Auburn  ••••  572 

to  change  Calhoun  to  Jackson 572 

to  change  Weller  to  Osage 57a 

* AME,  FICTITIOUS, 
when  party  mav  be  sued  by 103 

MATURE, 
crime  against,  punishment 273 

NEGOTIABLE  INSTRUMENTS. 

Eartics  to  actions  on 87 
ow  stated  in  pleading 100 

copy  of  sufficient 100 

costs  of  several  actions  on 175 

NEW  COUNTIES. 

boundaries  of  Montana  and  Oxo •  357 

boundaries  of  Brodcrick,  Fremont  and 

El  Paso 358 

to  organize  the  counties  of  Wise,  But- 
ler and  Chase - 361 

organizing  the  county  of  Wyandott  ..3r)2 

boundarips  of  Wyannott... 3h2 

election  of  of?ice:s • ot;2 

term  of  office 302 

duty  of  cleik  of  Leavenworth  county, 

302,  363 

transfer  of  suits  of  probAte.. 3t2 

duty  of  recorder  of  Leavenworth  and 

Johnson  counties 363 

temporary  county  seat 363 

election  for  county  seat 303 

to    locate   county  seat  of  Anderson 

county 363 

to  locate  county  seat  of  Allen  county  366 
to  locate  county  seat  of  Bourbon  "      366 
to  organize  the  county  of  Butler,  and 
to  locate  temporary  seat  of  jus- 
tice at  Chelsea 367 

to  locate  the  county  seat  of  Jackson 

county ••••  '368 

NEW  MATTER. 

in  answer,  when  plaintiff  may  reply  to  98 
NEW  PARTIES. 

to  judgments,  how  made 147 

NEVV  PROMISE, 
to  take  case  out  of  limitation,  must  be  - 

in  writing  and  signed 85 

NEW  TRIAL. 

for  what  causes  may  be  eranted 128 

for  what  causes  may  not  oe  granted' •  1  ^U 
application  for,  when  to  be  made* •••129 

how  application  to  be  sustained 129 

in  actions  f<.r  the  recovery  of  real 

property •  •  176, 177 

NEXT  FRIE.N  D. 
married   woi.ian,  suing  or  defending 
without  tier  husband,  must  sue  or 

defend  hv 86 

NON-  OBST^STE  VERDICT E 143 

See  S  itutes  of  1858,  p.  127. 
NON-RESIDENT, 
not  to  be  executor  or  administrator  ••  18 
legatee  or  distributee's  share  to   be 

loaned  out .*;t) 

decedent's  property,  how  disposed  of.  39 
plaintiff,  must  give  security  lor  costs  174 

proceedings  on  such  security ••174 

attachment  against  property  of-*  HO,  111 


PA  OS. 

NON-RESIDENT— Con«ni*c<f. 

damage  paid  to  county  treasurer 473 

notice  of  payment  by  publication  •  •  •  •  473 
all  papers  filed  with  register  or  deeds 473 
appeal  to  probate  court,  proceedings •473 

NOTARIES  PUBLIC, 
protest  of,  •prima  evidence  evidence  of 

refusal  to  pay *••..   73 

fees  of 415 

governor  shall  appoint 574,  575 

powers  of,  and  duties  •  •  • 575 

shall  keep  record 575 

shall  give  certified  copy  when 575 

in  case  of  vacancy,  what  to  be  done 

with  record,  &c 575 

shall  have  notarial  seal 575 

shall  take  oath  and  give  bond.. ••57-1,575 

nature  of  oath 575 

shall  record  bond  where 575 

limitations  of  actions  pgainst 575 

validity  of  acknowledgments  hereto- 
fore taken 575 

NOTES. 

may  be  asipnod  1o  pav  debt-* 22 

Set'  Nv'jotiablt  InstrumerilJi;  also, 
BoMdSf  Notes  f  Bills  of  Exchange, 

ifC. 

forgery  of 251 

NOTICE. 

of  grant  of  letters 20,21 

to  creditors 20,  21 

when  there  are  no  known  heii  s 21 

of  sales  of  personal  estate 22,  23 

of  intention  to  resign  or  surrender  let- 
ters    15 

of  application  by  creditor  for  sale  of 

leal  estate 27 

of  application  by  executor  or  admin- 
istrator for  order  to  sell  real  estate  27 

how  published 28 

of  sale  of  real  estate  to  be  published  ; 
publication  in  newspapers  may  be 

dispensed  with  when 29 

of  petition  for  specific  performance  ..  30 
of  demands  against  estate,  how  given  33 

when  and  by  whom  served 33 

may  be  waived  by  executor  or  admin- 
istrator    33 

may  be  given  to  agent  of  executor  or 

administrator  when 34 

executor  or  administrator  absent,  and 

no  agent,  to  be  filed .^4 

to  distributees,  when  arid  how  given-  38 

to  refund,  when  and  how  trivon 38 

on  application  to  open  judgment  when 

SCI  vice  was  by  pnblicalion  93 

See  Lii  Pendins. 
of  the  filing  of  an  amended  pleading  to 

be  given  to  opposite  party 102 

requisite,    if    supplemental    pleading 

filed 103 

requisite  to  adverse  j^arty,  on  motion 

to  consolidate  action 103 

of  exceplions  to  b^iil 105 

of  jus.iiication  of  bail 105 

on  application  for  injunction 119 

on  motions  in  attachment 117,  118 

on  proceeding  to  obtain  inspection  or 
copy  of  book  or  document 
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NOTICE— Coniinuerf. 
in  proceedings  to  perpetuate  testimony 

131»,  140 
of  sales  on  execution  against  property 

I5i;i52 
on  offer  to  confess  judgment  before  ac- 
tion   166 

of  a  motion,  requisites 1(>(> 

how  served 167 

of  motion  to  strike  pleadings  and  pa- 
pers from  file,  to  be  as  court  di- 
rects   167 

of  proceedings  in  error  coram  nobis  •  •  • 

172, 173 

in  mandamus ITU 

Sec  Summont. 
NUISANCE, 
actions  for,  abate  by  death  of  parties  145 
costs  in  actions  for 175 

elnces  declared  nuisances 555 
USERY. 

burning  of 240 

OATH, 
to  be  taken  by  executor  and  adminis- 
trator     11 

of  money  on  hand 24 

to  be  taken  by  applicant  for  letteis**  11 

of  persons  ofiei  ed  as  securities 12 

by  claimant  of  demands  against  estates 

or  agents 32 

afiirmation  to  have  effect  of 181 

of  officer 040 

who  shall  administer  and  how '75 

form  of 576 

form  of,  of  office 5*1 6 

how  and  by  whom  administered 500 

OCCUPYING    CLAIMANTS, 
parties  to  actions  for  real  property 

may  have  relief  as 177 

OFFER, 
of  defendant  to  compromise  the  whole 

or  part  of  the  aciion 165 

defendant  miy,  before  trial,  offer  to 
allow  judgment  for  a  certain  sum  164 

acceptance  of  oiler 165 

when  offer  deemed  withdrawn lt)5 

etfecc  of  offer,  if  plaintiff  do  not  re- 
cover a  more  favorable  judgment  165 

offer,  no  cause  of  continuance 165 

offer  to  confess  judgment 166 

OFFICIAL  BONDS. 

acaon  on  local  • •  •  •  •  89 

OFFENSE, 
conviction  of  two  or  more,  puni8hment284 

definition  of  the  term 287 

affecting  the  lives  of  individuals 231 

property •  •  •  238 

recoids,  curiency,  instruments  or  secu- 
rities, public  and  private- ..  •240,  256 

the  admiuisti  ation  of  justice 257 

by  persons  in  office 265 

against  public  morals  and  decency  or 
the  public  police  and  other  of- 
fenses   

compounding  or  concealing 259 

punish.ibie  in  county  wheie  committedl87 
committed  by  agents  of  persons  out  of 
L         the  ten  itory,  how  punished .187 


OFFENSE— Coniinuerf. 
when  committed   in    more  than  one 

county,  punishable  in  either 187 

committed  on  boats  or  vessels,  where 

punishable 187 

prosecutions  for  general  offense,  when 

commenced 18S 

offenders  concealing  themselves,  time 
of  concealment  not    included  in 

limitation 188 

second  punishment 283 

conviction  of,  when  convicted  of  the 

like  in  another  State 283- 

OFFICER. 

action  acalnst  local 89^ 

burning  building  in  which  papers  kept  239 
having  custody  of  records,  &.r.,  des- 
troying, &,c 266 

embezzlement  by 245 

forging  seal  of 249, 250 

guilty  of  improper  roiiduct  in  selectinjr 

j'.irors 259^ 

obstructing  or  resis.ing 280 

assaulting,  beating,  wounding 260 

Buffering  instruments  to  go  into  jail  ••262 

suffering  prisoner  to  escape 262 

refusing  to  execute  process 264 

bribery  of. 26fr 

oppression,  partiality.  Sec,  by 268 

frauds  by,  in  office 269 

extortion  by 269 

misdemeanors  not  provided  for 269 

may  break  open  doors,  &,c 277 

to  keep  list  of  fees  posted  up 417 

fees  of,  to  be  returned  on  process  ••••417 

liable  for  refusing  to  obey 443 

duties  of  certain,  in  relation  to  insane 

persons 567 

to  stamp  copies  of  laws  received  f>om 

secretary 617 

copies  of  laws  to  be  given  np  by,  when  618 
penalty  for  failuie  to  deliver  books, 

&c fl8 

copies  remaining,  how  disposed  of  •  •  •  •  618 
compensation  of,  fixed  by  by-laws* -''^Id 
to  receive  back  all  examination  and 
testimony  and  recognizances    ol 

witnesses 438 

OFFICE. 

burning  of 239 

public,  forging  seal  of 249 

forfeiture,  when 26 1,  i6  •,  286 

bribing  to  procure 266 

giving  as  bribe,  to  procure  election-  •  •267 

selling 268 

assumption  of,  unlawfully 269* 

OFFICIAL   SECURITIES. 

proceedings  on 177,  178 

OPENING  JUDGMENT, 
when  service  has  been  by  publication  03 
Sec  Julgment, 
OPERATION  OF  THE  CODE, 
provisions  as  to  rights  of  action  under 

existing  laws,  how  enforced 181 

not  to  control  certain  special  proceed- 
ings   ••182 

how  statutory  remedies  maybe  uBed*«l83 
ORCHARD, 
burning  of 240 
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ORDER. 

where  made 16 

for  speedy  collection  of  debts 21 

for  suspension  of  hiring  or  sale 25 

for  money  to  be  lent  •  •  • 24 

for  specific  performance,  when  made*  30 
of  allowance  of  demand  to  be  en'.ered  32 

of  payment,  when  made 36 

of  safe  for  purpose  of  distribution  •  •  •  •  38 

.  against  securities 37 

\  '  how  direct e.l  and  served 37 

*  See  MoiioA, 

]D9y  authorize  trial  of  a  question  of 
fact  not  to  issue  by  pleadings* ••  83 

to  appoint  guardian  ad  litem 87 

to  supply  parties  on  disability  or  trans- 
fer of  original  parties 87 

to  be  made  party  to  a  suit 88 

■  for  substitution  of  plarintiff  in  execu- 
tion, as  defendant  in  action  against 

sheriff 89 

to  change  place  of  trial 90 

to  open    uidgment,  when    defendant 

served  by  publication 93 

^o  strike  redundant  or  irrelevant  mat- 
ter from  pleading 100 

{granting  leave  to  withdraw  counter- 
claim or  set-olfor  make  it  the  sub- 
ject of  a  separate  action 100 

^-  ^or  a  continuance  on  amendment 103 

11  J*#r  Consolulaling  Jldiont. 

when  and  by  whom  made 103 

Cf^rrett. 

by  whom  made 103 

affidavit  to  obtain 103 

not  to  issue,  unless  plaintiff  gives  un- 
dertaking   104 

when  made  and  form  of 104 

to%e  delivered  to  sheriff 104 

copy  to  be  delivered  to  defendant  ••••104 

how  executed  104 

may  be  vacated 107 

ifor  stay  of  execution  —  proceedings 

against  bail 107 

^or  the  Replevin  of  Property, 

when  to  issue • 108 

requisites  of 108 

execution •••108,  109 

0/ Jttackment. 
how  directed  and  executed Ill 

\may  issue  to  several  counties Ill 
when  recumable Ill 

copy  of,  to  be  served  on  garnishee*.. •112 
proceedings  under  different  orders  •  •  •  •  112 

return  tliereon 1 13 

before  claim  due 119 

for  appointment  of  receiver  in  attach- 
ment  113 

Jb  Difpote  ofJttached  Property. 

court  may  make 114 

J'or  In'unction, 

when  and  by  whom  granted 119 

requisites  of • 119 

service  of 120 

when  binding • 120 

disobedience  of,  how  punished 12D 

may  be  vacated  or  modified  on  motion  12J 

4e/«ndant  may  obtain  .»»».•♦•• 121 

Beo  Injunction, 
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ORDER— Co««ntt«i. 
In  Retpect  to  Reviewers, 

how  enforced •  •  •  • .  122- 

for  a  reference 126 

for  a  ncw^  trial 129 

for  inspection  or  copy  of  books,  docu- 
ments, &c 13S 

for  revivor  of  actions 145 

for  revivor  of  judgments 14T 

to  amerce  sheriff  or  clerk  for  miscon- 
duct on  execution  against  pro- 
perty   158 

Of  IHscovery, 
on  proceedings  in  aid  of  executionl58,]59 

of  arrest  on  execution 16;^ 

to  suspend  execution  of  special  man- 
date   171 

for  injunction  of  judgment  sought  to 

be  reversed  on  error 13S 

Generally, 

defined    159 

if  made  out  of  court,  to  be  entered  on 

journal  as  in  term 16t 

for  payment  of  money,  issued  by  Ter- 
ritory, forgery  of 24> 

of  court  or  officer,  forgery 260 

of  discharge,  how  enforced •  •  •  •  439 

OVERSEER  OF  HIGHWAYS, 
duty  of,  to  repair  and  keep  in  order 

highways  within  their  districts ••il^ 
to  notify  persons  assessed  to  pay  high- 
way taxes,  time  when  and  place 
where  labor  will  be  received  in 

payment  of  taxes 44S 

to  collect  all  highway  taxes  as  re- 
quired by  law 44S 

to  execute  all  lawful  orders  of  super- 
visors   44S 

whenever  highway  tax  asssed  by  su- 

fervlsors  deemed  insufficient,  may445 
collect  and  expend,  how 41^ 

shall  be  duty  of,  to  maintain  and  keep 
in  repair  guide  posts,  how  and 
where 44S 

if,  deem  necessary,  may  procure  scrap- 
er and  plow 44i 

shall  be  paid  for  excess  of  time 446 

shall  be  lawful  for,  to  enter  upon 
lands  adjoining  or  near  highway, 
to  construct • 446 

to  gather  or  dig  any  stones,  gravel  or 
sand   • 446 

to  cut  wood  or  trees  and  take  away 
for  making  or  improving  highway446 

shall  avoid  any  unnecessary  iniury'  .'446 

whenever  any  highway  shall  become 
impassable  by  reason  of  any  casual 
interruption,  duty  of 446 

shall  give  certificate  to  any  person  for 
excess  of  work 44*5,  44T 

now  appointed  by  supervisors,  when-^44f 

to  deliver  to  township  clerk  a  list  of 
inhabitants  liable  to  work  in  six- 
teen days  after  election 44T 

neglecting  or  refusing  to  do  so,  may 
be  brought  before  supervisors  147,446 

shall  cause  two-thirds  of  tax  to  be  col- 
lected and  expended   before  first* 
day  of  July  •  •  •  •"^  j^«a.»jy| 44f 
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OVERSEER  OF  HIGHWAYS-Ct>»«iMwd. 
residue  of  tax  expended  before  first  of 

November • •  •  •  •  449 

to  give  three  days'  notice  to  pay  or 

work 449 

may  require  persons  who  wort  to  fur- 
nish tools •'••449 

may  require  persons  assessed  above 

ten   dollais  to  furnish  team 449 

shall  call  once  on  persons  liable  to  pay 

tax 450 

when   collected  by  distress  or  sale  of 

property 450 

to  give  six  Jays'  public  notice  of  sale '450 
to  Dave  five  per  cent,  of  all  moneys 

.  collected  •  •  •  • 450 

to  have  constable's  fees  for  levying 

and  selling 450 

,  «nay  place  delinquent  list  in  hands  of 

constable 450 

.  must  indorse  order  in  writing  to  con- 
stable in  writing 451 

>  may  rrisFUf^l:!.",  dolinqn'^nt  list  to  con- 

Htabio  oiu-c 4j1 

.  how   to   apply   moneys   collected  for 

road  tax - 4ol 

shall  preserve  implements 451 

to  return  delinquent  list  by  firsi  No- 
vember to  township  cleik 451 

8liall   8ub:<crlbc   delinquent   list   with 

affidavit  461 

may  be  brought  before  supervisors  by 

warrant 451,  452 

,  to  render  annual  statement  to  town- 
ship supervisors  on  or  before  third 

Monday  in   March 452 

to  pay   over  balance  in  his  hands  to 

township  treasurer 452 

may  be  sued  for  unexpended  balance 

by  township  treasurer 453 

to  remove  obstructions •  400 

responsible  to  township  for  damages 
recovered  against  township  caused 

by  his  neglect 463 

to  sue  for  injuiies  to  highways 4tj4 

QWNER. 
.  payments  made  by,  valid  before  notice 

from  sub-contractor 548 

not  bound  to  pay  before  due 548 

.  who  is,  if  land  is  incumbered 550 

meaning  of  "owner''  and  extent 550 

.  may  release  property,  how 551 

PAPERS. 

.•  to  be  taken  in  possession  by  adminis- 
trator    18 

not  to  be  opened   without  witness* •••   19 
concealed  or  embezzled,  how  recovered  J 9 
?APER   MILL. 

burning  of 239 

FARUOk 

^bv governor,  effect  of ..2S6 

of  John  Sullivan 57t) 

PARTiES  TO  ACTIONS. 
•  real  parly  in  interest  to  sue  by  as- 
signees   •  86 

,  executor,     administrator,     guardian, 
trustee  'of  an  express  trust,  &c., 
may  sue  without  the  beneficiary'  86 
.-officers  may  sue  as  authorized  by  law  80 


FAGS. 

PARTIES  TO  ACTIONS— ConKfMicd. 
when  the  wife  must  join  with  her  hus* 

band — when  sue  alone 8tt 

how  wife  may  defend 86 

iiifant  must  sue  by  guardian  or  next 

friend 86 

infant  to  defend  by  guardian 87 

who  may  be  joined  as  plaintiffs '•••••   87 
who  may  be  joined  as  defendants  •  •  •  •  87 
parties  united  in  interest  must  be  join- 
ed   87 

when  one  or  more  may  sue  or  defend 

for  all 87 

persons  severally  liable  on  written  in- 
struments, may  all  or  any  of  them 

be  included  in^  one  action 87 

if  parties  die,  husband,  representa- 
tive or  succesdor  may  be  substi- 
tuted    87 

if  tlic  interest  of  others  involved,  they 

must  be  made  |)arties 88 

a  person  interested  may,  on  his  ap- 
plication, be  nip.de  a  party 88 

how  a  third  p.irty  iiiay  be  brought  in 

to  interplead' • 88 

sheriff  may  call  in  a  third  party  to  de- 
fend    88 

in  action  against  officer  for  property, 
plaintiff  in  execution  may  be  bud- 

stituted 38 

causes  joined,  must  affect  all •   95 

court  may  dismiss  action  for  want  of 

necessary • 141 

See    Examination  of   Parlies, 
Witnesses, 
PARTY  IN  INTEREST. 

action  to  be  in  name  of 86 

PART  SERVICE. 

of  several   defendants,  proceedings  on  94 
PARTITION  OF  REAL  PROPERTY. 

place  of  trial  of  actions  for 89 

PASSING. 

counterfeit  money  • 254 

PAYMENT. 

of  demands  when  ordered 36 

failure  to  make,  proceeding .  •  •  • 36 

effect  of,  on  time  of  limitation 85 

PEACE. 
an  act  to  establish  peace  in  Kansas* ^577 

criminal  actions  dismissed 577 

PENALTY,  ACTION  FOR. 

local 89 

witliin  what  time  to  be  commenced- •  84 

arrest  in y  '103 

five  per  cent,  on  affirmance  of  judg- 
ment in  district  court 183 

for  recommitment 441 

for  refusing  obedience  to  writ 441 

for  concea  ling  prisoner  entitled  to  writ 

of  habeas  corpus 441 

PENAL  STATUTE. 

when  informer  under,  liable  for  costs*  176 
PENDENCY  OF  ACTION. 

what  constitutes,  and  effect  of 94 

PENITENTIARY. 
escaping  from  or  aiding  escape  from •262 
keeper   of,   to   return   prisoner  to,  to 

await  new  trial,  when 224 

act  to  establish  a a^  •_•  •^•j,f  •  577 
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PENITENTIARY->Con«ni*«f. 
appropriation  for,  from  Territory  •  •  •  •  578 

officers  of 579 

may  be  used  as  county  jail,  when*  •••579 
PERt'ORMANCE. 

*ot  conditions  precedent,  how  pleaded  100 
PERISHABLE  PROPERTY. 

proceedings  on  attachment  of 114 

PERJURY. 

definition  and  punishment 257 

subordination  of 267 

attempting  to  procure 257 

what  sufficient  in  Indictment  for 257 

PEREMPTORY  MANDAMUS. 178 

PERPETUATION  OF  TESTIMONY. 

petition  to  be  filed,  its  requisites 139 

order  for  examination,  what  it  must 

contain 140 

when  cross-interrogatories    must   bo 

filed 140 

depositions,  where  to  be  filed 140 

depositions,  to  be  approved,  and  effect 

of  same •  •  •  •  140 

applicant  to  pay  costs •  •  •  •  •  1^0 

PEfesON. 

definition  of  the  term 287 

PERSON  OF  UNSOUND  MIND. 

See  JHsabilities, 
PERSONAL   REPRESENTATIVES. 

when  action  may  be  revived  against- -MS 
PERSONAL   ESTATE. 

inventory  and  appraisement  of 18 

perishable,  to  be  sold 22 

to  be  sold  to  pay  debts 22 

to  be  sold  when  no  known  heirs 22 

sales  of,  public  and  private 22,  23 

bound  by  lien  of  execution  to  be  inven- 
toried  '""  24 

proceeds  of,  so  bound,  how  applied.*  24 

when  not  to  be  sold 22 

when  to  be  kept  with  widow  or  family  22 

security  to  be  given  for 22 

may  be  reserved,  and  real  estate  sold, 

when • 28 

may  be  sold  for  purpose  of  distribution  38 
not  claimed  by  legatee  or  distributee, 

to  be  sold ' .....39,40 

of  non-resident  decedent,  how  disposed 

of 40 

PERSONAL   PROPERTY, 
time  for  commencing  action  for  taking, 
detaining  or  injuring,  or  for  re- 
covery of  poBsesgion  of 84 

judgment  in  action  to  recover 109 

See  Replevii^  of  Property, 

definition  of 287 

PETITION. 

for  sale  of  real  estate 27 

for  specific  performance  of  contract* «  30 
for  same  by  executor  or  administrator  30 
civil  aclion  to  be  commenced  by  filing  90 
In  the  first  pleading  allowed  plaintiff.  95 
Requisites  of. 

ordinarily • 95 

See  PUadings. 
in  proceedings  to  perpetuate  testlmonyl39 
Jn  Error, 
requisites  of». •• 1«8 


PAOK> 

PETITION— ConHn  tt«/. 

when  to  be  filed  in  error  coram  «o6w.l73 
in  actions  to  recover  real  property  17ti,  177 
PETIT  LARCENY. 

definition  and  punishment 243 

PHYSICIAN. 

prescribing,  while  intoxicated,  so  as 
to  produce  death,  guilty  of  man- 
slaughter   234 

administering  drug  to  produce  abor- 
tion   237 

PLACE  OF  TRIAL, 

See  County  in  which  Actions  are 
to  be  brought, 

when  and  how  changed 90 

causes  of  action  joined,  must  not  re- 
quire different ' •   95 

PLAINTIFF. 

the  party  com plainiug  is •  83 

who  sliould  be  joined  as ST 

or  made,  in  case  of  death,  marriage  or 

other  disability 87 

See  Parties  to  Action,  83. 
may  dismiss  action  before  final  sub- 
mission   141 

DOD-resident  to  give  security  for  costs  174 
costs  to,  when  allowed  of  course  175,  '76 

w^hen  not  allowed  of  course 172 

when  to  publish  notice 511 

naturo  of  notice 511 

shall  pay  costs,  when .ilft 

to  file  complaint,  when 525 

to  proceed  againat  whom  and  how .  •  •  •  548 

nature  of  petition  in  case  of  lien 648 

when  before  a  justice  of  the  peace* .  .549 
where  to  file  transcript  and  proceed- 
ings Oil 548 

execution  may  issue,  when 548 

building  and  lot  maybe  sold,  when*.. 549 

validitv  of  conveyance •  549 

PLEADINGS  IN   CIVIL  ACTIONS. 

dellncd 95 

rules  of,  abolished 95 

foiins  and  lules  as  prescribed  by  code  95 

what  pleadings  allowed 95 

Pciiiiou, 

wt^at,  must  contain 95 

each  cause  of  action  to  be  separated, 

stated  and  numbered 96 

Demurrer, 

when  d  'feiidant  may  demur 96 

must  specify  groumts 96 

objection  may  be  taken  *by  answer.  ••  96 
if  demurrer  for  misjoinder  of  actions 
be  sustained,  court  may  direct  sep- 
arate suits 96 

defendant  may  answer  to  part  ani  de- 
mur to  part 96 

Jinsiccr, 

what  it  must  contain 97 

different  grounda  of  defence,  coun*:§r- 
'   claim,  &c.,  may  be  set  forth  in 

answer 97 

counter  claim,  what 97 

when  costs  are  recoverable  on  counter 

claim  or  sec-oll 97 

new  parties  male,  if  necessary 97 

set-off,  when  it  can  be  pleaded 97 

new  parties  on  set-off 97 
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PLEADINGS  IN  CIVIL  ACTIONS— 
Camtwmed, 
when  cro«»HleniandB  deemed  compen- 
sated   •-•" 

guardian^  or  attorney's  answer,  when 
and  what 

Rfphr-     ^     * 

Id  what  cases •• 

what  to  contain V8,  W 

Otneral  RmU»  of. 

times  for •• ^ 

times  for,  maj  be  extended W 

must  be  subscribed ^ 

must  be  verified ^ 

when  need  cot  be  verified V9 

one  of  several  parties   may  verify----   W 

of  what  verification  may  cousis; ^^ 

verification  bv  nof.-resident W 

verification  to  be  eisriiPd  and  certified-  V9 
when     verification     shall     apply    to 

amou:it  claimed w 

when  verificaiion  may   be   made  by 


I! 


as^pat  or  aaoiney 


99 


.lp?dii.g»  to  be  hbeialiy  cor.strurdvy,  1C4) 

^c:ionsr  abolished l^) 

title  of  cause  ni.chai.sed ItO 

copies  of  wi  itien  iusti  iimenis  lo  be  filed 

^iihpleadir.gs IW) 

redondant  or  irielevant   matter  to  be 

sUicken  out -.  ICO 

counter-claim  or  sei-off  may  be  made 

the  subject  of  a  sepiraie  acaoL--100 
facta  coifcriing  junsc.c:ion  need  not 

be  staled — •;  1«> 

perfoimance  of  coDdi;ioLS  precedent, 

need  not  be  stated 100 

liow  written  irjtiumcDls  for  the  pay- 
ment of  money  may  be  stated  •  -  -  •  00 


pleading  private  Swiiuies  - 


101     I 


«xUinsic  facts  need  not  be  staled  in 
action  of  slander  or  Lbel 101 

defendant  may  allege  truth  of  tue  mat- 
ter,  and  mitigatir-g  circumsiar.ceslOl 

leal  property  must  be  described  in  pe- 

every  material  allegation  na;  coatro- 
ierted,  to  be  taken  as  true-  .-.—.101 

presumptiorzs  of  law  needr.o:  be  stated  01 

copies  of  pleadirc5  may  besubsatuied 

for  oiijfinais  in  case  ot  ioss 101 

^MUk€9  i»  PUadinzs  and  ^ia^.ndm<nts. 

variance  in  pleading  lo:  material 
unless  the  adverse  party  has  been 
misled • -  -  ..KI,  102 

facts  to  be  foucd  accord; t.ij  to  evi- 
dence, and  amer.dai.»nt i^ 

if  claim  or  defence  is  ^vholiy  ur.prov- 

ed,  fiiiuic  of  ?^^^^ • ^^* 

plaintifl  may  a  me  lu  his  pet  it  ion  before   ^ 

answer ** ',  o 

•mer.dments  on  deciurier ••;  i^<fi 

party  may  reply  af.er  his  demurrer  is 

*         ..-•rnilctl '^- 


overruIcU 
omit  mav   auihori^e  am-^Ldmeiils  of 
pleadings  at  any  time       

subsUatial 


court  shaU  n^siegard  all  errors  or  de- 


102 


fects    not    adecting 


.IQS 
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PLEADINGS  IK  CIVIL  ACTIONS— 

if   demiirxer  sustained,    amendBieBta 

may  be  allowed ;V^^ 

court  m'3V  grant  further  tioie  for  trial, 

if  necessary,  after  amendment lO- 

■uin^  a   party  by  a  fictiiioua  Bame, 

when  allowed 1®' 

■upplemental   petition,  answer  or  re- 

ply • .-V"-^®- 

actions  uhich  mi^jht  have  beea  joined, 

may  be  consolidated  by  order  of 

court 1«5 

the  order  of  consolidation,  by  whom 

made 1^ 

jodgmeitt  tr  be  entered  acccrdtng  to 

statement  of •  •"'^Ij 

in  roard3mus • *** 

H  Criminal  ^ciicn». 
wh'U  plea  of  no:  guilty  to  be  entered  2n» 

diialof  y  plea?,  when  admissable 2ul 

in  resa'ra  to  ch3*:ge  of  venae *^ 

ad mii.islenr.!:  wi:h  ir.*ent  to  kill ^ 

p'j'.iirc  in  8»priiff,weil,  *tc *^ 

atli!i!:iis:e;ii ;::  to  ca.tle -jj 

expcsin*:  to  cat'.le,&c **« 

exc«»plion  of  phvsician -  •••»3tS 

PORTER  HOlSt, 

keeping  open  on  Sunday *«*» 

POWER.  ^  ^ 

by  w  ill  to  sell  Iced,  by  whom  cxc^CTited  9 
of  probate  covirt  arid 'clerk  thereof,  t^    ^ 

*  prant  le::ers if^ 

of  proba;e   court  over  executors  aad 

admir.islrators 14,  214,  24,.2S,  3> 

of  probate  court  over  surviviii^  mem- 
ber of  co-partnership -..*^-«  u 

to  order  sale  of  personal  estate,  ^^24, 
23,  31*,. 9, 40 

in  relation  to  real  estate -^.•2i>-wl 

to  order  specific  performance  of  con- 

trac:-. 30 

in  A.Ilowi!i£:  demands  against  estates 

""  31-3* 

to  make  appropriations  for  sapport  oi 

w.dow  ar-d  minor  children ^ 

to  order  estate  to  be  delivered  to  wid- 
ow, when • ••  39 

in  C3se  of  disobedience  of  ils  orders ••  44 
PRECIPE. 

for  SMmni"*r.s •-••••  ••••••  .--..  •-••»/,** 

PREFERABLE  LIEXS. 

See  Litiu. 
PREGNANT  VVOMAX. 

aumii:i3.eui^  mediciue  to,  to  produce 

abortioa 23T 

PRES^. 

for  counterfeit Ir;:,  &c *^ 

PRt>l  MPTiONb  OF  LAW. 

netvi  r.o:be  s.a^ed  in  pleading IW 

PRIEST. 

wdfr.  iM-omiveten".  to  testify 131,13* 

principal/ 

p:t.s:eed.n^-«  by  snreties  asrainst 1^* 

111  sr'co'  t;  u-dT.ee  to  feionv ^ 

principal  and  surety. 

how  j»:d^men:  aga;ns:,  euceieJ,  and  ex- 
eculion  theisoB • 1^ 
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PRISON. 

breaking,  punishment 2G3 

PRISONER. 

rescue  of 261 

aiding  to  escape 252 

escaping,  punishment 2tl2 

conniving  at  or  aiifferinff 2H4 

escaping,  may  be  re-taken 264 

when  may  be  discharged 211 

under  recognizance  to  appear 186 

to   be  discnarged  when  complainant 

fails  to  appear 186 

may  be  discliarged  for  want  of  evi- 
dence     191 

entitled  to  process  for  witnesses  203 
may  be  taken  from  one  county  to  an- 
other   223 

diBcharge  upon  examination,  if  no  legal    ■ 

cause  of  restraint 435 

shall  not  be  discharged  who  is  held  in 

custody  for  treason,  felony,  &c**435 
in  custody' by  virtue  of  process,  dis- 
charged wher 436 

shall  not  inquire  into  legality  of  pro- 
cess   436 

confined  on  indictment  cannot  be  dis- 
charged   437 

when  committed  for  crime,  shall  not 
be  discharged  for  informality  •  •  •  •  437 

maybe  bailed  when 437 

when  entitled  to  discharge,  court  shall 

make  an  order  In  writing 4'»7 

when  bailed,  shall  give  such  security 

as  required  by  court 437 

remanded  by  court,  when 435 

examination  to  proceed  summarily*  •  •435 
ail  parties  and  persons  to  be  heard* •  >435 
If  not  bailed  or  entitled  to,  discharge 

shall  be  remanded 438 

shall  be  delivered  to  officer  entitled  to 

custody 438 

may  be  placed  in  charge  of  sheriff  un- 
til judgment  given  on  return 438 

when  sick  and  cannot  be  brought  into 
court,  and  otherwise  returned  suf- 
cient, trial  maybe  proceeded with438 
when  legally  confined,  case  not  to  be 

proceeded  with--* 438 

if  illegally  imprisoned,  proceedings- .439 
discharged  by  habeas  corpus  shall  not 

be  again  imprisoned  • 439 

charged  with  crime,  shall  not  be  re- 
moved out  of  county  within  fifteen 

days  of  trial  term 440 

record  writ,  proceedings  under 440 

persons  assisting  in  re-arrest  guilty  of 

misdemeanor 442 

'provisions  of  this  act  to  apply  to  every 

writ  of  hab€0*  corpiu. 442 

detained  in  prison,  may  be  brought  by 
habeas  corpus  before  court  to  tes- 
tify  442 

application  how  made 442 

officer  who  may  allow  writ •  •  •  •  •  442 

may  be  brought  before  justice  •  •  • 443 

confined  on  civil  or  criminal  process,  to 

be  remanded*-' ««•  •• 443 

tine  and  condition  of  confinement* •  •  •  5')2 

may  bs  discharged  on  affidavit 532 

49 
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PRISON£R--Co»H««eci. 

shall  be  employed,  how 578 

juvenile,  to  be  kept  separate 493 

escape  of 492 

PRISON  BONDS, 
judgment  debtor  under  arrest,  entitled 

to 163 

PRINTER'S  FEES, 
to  be  paid  before  advertisement  by 
sheriff  on  execution  against  prop- 
erty    153, 154 

PROBATE  JUDGE, 
may  vacate  order  of  arrest,  or  reduce 

amount  of  bail 107 

powers  and  duties  in  respect  to  in- 
junction  119 

when  may  appoint  receivers 121 

may  approve  of  undertakings  by  re- 
ceivers  122 

may  issue  subpcpna  for  witness • 

See  Witnesses. 

authorized  to  take  depositions 135 

See  Depositions, 
See  Motions,   Orders,  Error  in 
Civil  Cases. 
may  issue  orders  of  discovery  in  aid  of 

execution 158 

when  to  issue  warrant  for  arrest  of 

debtor 159 

examination  of  debtor  by 159 

may  order  an  undertaking  to  be  given 

by  debtor 159-160 

may  examine  other  parties  in  respect 

to  defendant's  property 1 50 

how  parties  or  witnesses  examined*  *'liO 
application  of  debtor's  property  by  **  160 
may  appoint   receiver    and    prohibit 

transfer  of  property 161 

may  continue  his  proceedings 161 

may  order  a  reference 161 

may  punish  for  disobedience  of  his  or- 
ders  161,  162 

shall  reduce  his  proceedings  to  writ- 
ing   1C2 

shall  allow  compensation  to  officers  ••162 

his  compensation,  what 162 

power  and  privileges 306 

shall  certify 306 

determined  value  of  corporate  prop- 
erty  306 

PROBATE  OF  WILLS. 

forging  certificate 249 

PROCESS. 

general  style  of 179,  180 

general  requisites 180 

if  shei  iff  a  party,  or  interested,  how  di- 
rected   180 

if  sheriff  and  coroner  interested,  how 

directed 180 

when  a  person  appointed  to  seive-***  ISO 
See    Summons,   Subpana,  Execu- 
tion. 
PROCESS  OF  COURT,  &c. 

forgery  of •  ....250 

officer  refusing  to  execute 204 

PRODUCE. 

severing  from  the  soil 244 

PROOF  OF  SERVICE  OF  SUMMONS, 
when  served  by  sheriff 91 
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PROOF  OF  SERVICE  OF  SUMMONS 
— Continued. 
when  served  by  any  other  person  •  •  •  •  91 

when  served  by  publication 92,  93 

by  acknowledgment  or  appearance  of 

defendant 92 

of  laws  of  other  States,  &,c lo9 

PROMISSORY  NOTES. 

See  Negotiable  Inatrum^nta. 
PROPERTY. 

execution  against 148 

definition  of  the  term 287 

PROVISIONAL   REMEDY 103,  104 

See  Jrrest  and  Bail,  Replevin 
of  Property,  Jttacfanent,  In- 
junction,  Receivers. 
PRUSSIC  ACID. 
selling:  without  being  marked,  or  to 

minor 278 

exception  of  physician 278 

PUBLIC  BUILDINGS. 

burning  of .-238 

public;  SECURITY. 

forgery  of ....249 

PUBLIC  WORSHIP. 

disturbance  of 277 

PURCHASE   MONEY, 
to  be  restored  by  judgment  creditor,  if 

judgment  reversed 155 

PURCHASERS  ON  EXECUTION. 
title  of  not  affected   by  revertitl  of  * 

judgment ♦•.*..  .155 

PUBLICATION. 

service  by » •  •  • .  # ." '. .  .'.'^2, 147 

See  Constructive  Service, 
PUBLIC  RECORDS, 
shall  be  delivered  to  Sttccestior,  when  581 
executor  shall  deliver  records  when- .581 

penalty  for  withholding 581 

damages  recovered,  how  581 

court  to  issue  warrant  for  recovery, 

when  . . .'. 581 

warrant  how  served 581 

jurisdiction  of  ofTicer  Serving 581 

penalty  of  officer  for  failure 681 

citation  of  witness 582 

citation  enforced  by  attachment 582 

private  persons  finding,  to  deliver  to 

officer 582 

private    person    may  bfe    proceeded 

against  when 582 

buniing  building 239 

stealing  or  embezzling 244 

QUESTION  OF  FACT. 

cjurt  may  direct  tiial  of 83 

Sc^e  Issue,  Trials 
QUO   WARRANTO. 
proceedings  on^  not  affected  by  code*.  182 
writ  of  issued, 'when  and  by  whom..  .579 

how  acted  upon 580 

pleadings,  &c.,  on • 580 

penalty  on  writs  of 580 

powers  of  courts  on  writs  of 580 

time  of  pleading  on 580 

costs  on,  how  collected  * .  •  •  • .  .580 

RACING. 

on  Sunday , .  379 

Off  public  road • , 279 


RAFT  OF  WOOD,  &c. 

burning,  injuring,  destroying,  &c.... 248 
RAILROAD  COMPANY. 

when  may  be  sued do 

RAPE. 

defined,  punishment 235 

assault  with  iutgnt  to  commit 236 

proof  necessary  to  sustain 210 

REAL  ESTATE, 
executor    or    administrator   to    take 
charge  of,  and  make  inventory  of, 

when 18 

in  course  of  administration,  to  be  ac- 
counted   for    and    delivered    up, 

when  and  to  whom 10, 17 

to  be  released  by  executor  or  adminis- 
trator, for  what  term 23 

repairs  on,  when  ordered  by  court..-.  23 
sale  of.  iMidor  n   will,  hv  wlicm  exe- 
cuted   \ ^ 

contracts  for  purchase  of,  how  carried 
into  effect  after  decease  of  con- 
tractor   "25 

interest  of  testator  or  intestate  in, 

when  and  how  relinquished M 

when  to  be.  sold 26 

mortgage  on,  when  and  how  redeemed  28 
equity  of  redemption  of,  when  ordered 

to  be  sold 26 

partition  for  sale  of,  to  pay  debts, 

when  and  by  whom  filed ^ 

bound  by  lien  of  judgment,  fact  to  be 

stated  in  petition  for  sale 27 

proceeds  of  sale  of,  how  applied 27 

bound  by  lien  of  several  judgments, 

nature  of-  petition  for  sale  of.. ..  27 
proceeds  of  sale  of,  how  applied  • . . . .  27 
petition  for  sale  of,  by  what  accom- 
panied    27 

sold,  and    personal  estate  reserved, 

when  and  how 2g 

order  of  court  for  sale  of,  when  made . .  28 

appraised  before  sale,  how 2S 

notice  of  sale  of,  when  and  how  pub- 
lished    29 

sale  of,  when  made  and  how  conduct- 

.   ed 29 

private  sale  of,  how  restricted %9 

purchase  of,  by  executor  or  adminis- 
trator, how  restricted 29 

report  of  sale  of,  how  made  and  how 

approved 29 

contracts  of  testator  or  intestate  for 
conveyance  of,  when  and  how  en- 

'.    forced ^g^ 

when  sold  by  order  of  court,  on  settle- 

•    ment 3^ 

when  sold  to  pay  debts,  distribution 

how  made  • T 33 

of    non-resident,    administration    on, 

regulated  40 

definition  of  tiic  term 357 

REAL  PROPERTY, 
action  by  vendee  in  possession,  to  ob- 
.  tain  conveyanced,  not  subject  to 

title  two  of  civil  code .    gy 

time  of  commencing  action  for  the  re- 
covery of 83^  34 
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REAL  PROPERTY— Con««ti«d. 
time  for  commencing  action  for  tres- 
pass on 84 

place  of  trial  in  actions  relating  there- 
to   89 

must  be  described  with  convenient  cer- 
tainty in  actions  to  recover 101 

jAelions  Concerning, 

to  determine  adverse  estate  or  inter- 
est   176 

statement  of  plaintiff's  case 176 

statement  of  defense 176 

statement  of  plaintiff  in  action  against 

co-tenant 177 

recovery,  where  plaintiff^s  right  ter- 
minates during  the  pendency  of 

an  ac^ion • 177 

REAL  PIKUMUITY. 
^cl  io  iM  Conce  rn  iiug. 

new  trials 177 

occupying  claimants,  relief  as 1 77 

waste,  action  of,  abolished,  but  its  re- 
lief preserved •  •  •  •  177 

execution  for  the  deliveiy  of 163 

definition  of  the  term. 287 

RECEIVERS. 

when  and  by  whom  appointed 121 

party  or  attorney  not  to  be 122 

oath  aud  undertaking  by 122 

powers  of 122 

investment  of  funds 122 

disposition  of  property  in  hands  of 

trustee 122 

enforcement  of  orders •  •  122 

In  Attachment, 

may  be  appointed ••••  '113 

oath  and  undertaking  by 113 

duties  of 113 

shall  notify  those  indebted J 13,  1 14 

report  by 114 

sheriff  may  act  as  114 

may  be  appointed,  of  the  property  of 
the  judgment  debtor,  m  proceed- 
ings in  aid  of  execution 160 

sheriir  may  be  appointed 161 

undertaking  by 161 

his  sureties  liable,  if  sheriff  appointed 

receiver 161 

duties  of  receiver 161 

RECEIVING  PROPERTY. 

stolen  or  embezzled 245 

in  indictment  for,  conviction  of  princi- 
pal need  i.ot  be  averred 246 

counterfeit   mjney 252 

any  forged  in.^irument  of  writing 254 

RECEIPTS. 
may  be  given  by  executor  or  adminis- 
trator    24 

void  when 24 

RECOGNIZANCE, 
personation  of  another  in  making  ••«•  256 
not  broken  unless  principal  is  convict- 
ed  180 

court  to  order  prosecution  of 187 

assignment  of  oreach  of 187 

evidence  in  actions  on 187 

forfeiture  of 1«2 

discharge  on  payment  of  re  cognizance  192 


FAOB. 

RECOGNIZANCE— Con<«med. 
no  action  on,  barred  or  defeated  for 

omission  or  defect 193 

taken  in  open  court 201 

principal  may  be  surrendered  by  surety20t 

actions  on,  not  defeated,  &,c 202 

forfeiture,  how  collected 200 

how  and  when  taken 206 

by  whom  taken • 206 

when  deemed  to  be  broken 215 

form  of,  taken  in  open  court 223 

if,  in  probate  court,  shall  answer  in 

district  court-* 333 

fee  bills  may  issue  by  clerk  of  district 
court  for  fees  of  clerk  of  probate 

court 333 

RECORD. 

of  a  c.'isft,  to  be  mide  by  clork 1-13 

wiien  made  and  hovi  isi^iiC J 143 

of  what  to  consist 143 

may  be  abbreviated 143 

further  time  to  make 144 

when  record  dispensed  with 144 

when  made,  on  paying  expense  of  •-••144 
complete   record,  when  judgment  on 

counterclaim  a  set-on 144 

docket  of  probate  court 1 30 

of  will  or  deed,forging  certificate  of  ••250 

of  court,  forging  seal  of 250 

of  will,  conveyance,  &c.,  falsifying ••250 
public,  burning  building  in  which  kept239 

of  courts,  stealing  or  embezzling 244 

RECORDER'S  OFFICE, 
notice  of  his  lis  pendens  to  be  record- 
ed in 94,95 

RECOVERIES, 
of  penalties  in  habeas  corpus  no  bar  to 

civil  action 442 

REDEMPTION. 

of  mortgaged  property  when 26 

equity  of,  may  be  sold 26 

REDUNDANT, 
or  irrelevant  matter  to  be  stricken 

from  pleadings 100 

REFERENCE. 

See  Trial  by  Referees. 
in  vacation,  by  consent  of  parties  •  •  ■  •  127 
as  to  priority  in  attachment  may  be 

ordered I. ..'... .in 

probate  judge  may  order,  in   proceed- 
ing in  aid  of  execution •  161 

REFEREES. 

trial  by 126 

all  issues  referable  by  consent 126 

when  reference  may  be   compulsorily 

ordered 127 

mode  of  trial  by 127 

effect  of  report 127 

how  chosen 127 

in  probate  court 127 

shall  sign  exceptions 127 

oath  by * 127 

compensation  of    128 

may  be  directed  to  assess  damages  on 

failure  to  answer 142 

bribing  or  receiving  bribe 258 

REFUNDING  BOND. 

when  to  be  given 37 

how  enforced *^>» » 38 
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REGISTER  OF  DEEDS, 
to  transmit  plat  to  regiBter  of  new 

county   81 

all  plats  6l  cities  and  towns  laid   off 
on  public  land  to  be  filed  with  •  •  •  •   81 

what  they  must  set  forth SI 

may  collect  fees 82 

to  file  and  record  maps  and  plats  of 

cities  and  towns 82 

term  of  ofRce .?42 

to  execute  bond 342 

shall  appoint  deputy 342 

when  deputy  to  a<ft  as 342 

shall  keep  all  books,  records,  maps, 

&c. 342 

shall  record  all  deeds,  mortgages,  &C'342 
shall  indorse  each  instrument  record- 
ed   342 

form  of  index  to  be  kept 342 

manner  of  makiug  entries,  &c 342 

copies  of  filed  papers  to  be  evidence* '343 

Beall  keep  office  at  county  seat 355 

law  amended  in  relation  to 380 

KELEASK. 
when  judgment  for,  to  operate  as  •  •  •  •  141 

BELIEF. 

of  certain  persons •••   46 

of  suitors  ill  probate  court 332 

RELIiNQUISHMKNT. 
of  lands   purchased,   when,  by  whom 
made 20,  27 

RELIGIOUS  MEETING. 
disturbance  of 277 

REMEDY. 
against  persons  for  embezzling  or  con- 
cealing eflects 19 

RESCUE. 
of  offenders 261 

RESIGNATION. 

of  letters,  when  and  how  made 15 

expenses  of,  by  whom  paid 15 

by  whom  accepted 641 

to  whom  madp 350 

RESTITUTION. 
by  judgment  creditors   on   reversal  of 

judgment  155 

security  for,  by  defendant  in  error,  to 

remove  stay  of  execution  when. -170 
jud^menl  in,  no' bar  to  after  action-  ..526 
notice  of,  to  be  served  how  and  when -526 

RETURNS  OF  ELECTION. 

falsifying,  destroying,  &,c 250 

to  be  nreserved  by  whom  and  how  •  • .  •  569 

RETURN  OF  EXECUTION, 
to  be  within  sixty  days  from  the  day 

thereof 156 

See  Process,  Summons,  Execution, 

REVIVOR, 
and  new  parties  to  judgments,  joint 
debtors  not  originally  summoned 
may  be  made  parties  to  judgment  147 

after  death  of  parties 147 

of  dormant  judgment 147, 148 

RENUNCIA'riON. 
wha  t  deemed 10 

REPAIRS, 
of  real  estate,  when  to  be  made 23 

REPEAL  OF  ACTS. 
Inconsistent  with  civil  code 83 


PAGE. 

REPLEVIN  OF  PROPERTY, 
when  delivery  of  personal  property 

may  be  claimed 'l08 

affidavit  of  plaintiff  and  causes  for  de- 
livery   108 

to  whom  the  order  of  delivery  to  be 

directed,  and  its  contents 108 

when  returnable • 108 

how  executed 108 

plaintiff  to  give  bonds 108 

value  of  property,  how  fixed 109 

officer's  duty  anS  liability  as  to  the 
property,  if  plaintiff  fail  to  give 

bond 109 

qualifications  of  sureties,   &c 109 

proceedings  in  the  action 109 

orders  may  be  issued  to  different  coun- 
ties  109 

when  officer  may  break  open  buildings  110 
when  action  maybe  brought  on  plain- 

titPs  bond 110 

when  order  may  be  set  aside  at  clerk's 

costs 110 

REPLY, 
when  to  be  made  and  what  to  contain  98 
parties  may  reply  on  leave,  after  de- 
murrer overruled 102 

See  Pleading. 
REPORT. 

of  referee 127 

REPORTS  OF   CASES   ADJUDGED 
IN    FOREIGN   STATES, 
books  of,  presumptive  evidence  of  the 

law  in  such  States 139* 

REVIVOR  OF  ACTIONS, 
when  one  party  dies,  &,c.,  action  may 

proceed  in  name  of  survivors  •••.14& 
court  may  continue  proceedings  when 
cause  of  action  does  not  survive^ 

if  the  case  allows 146 

action  may  be  revived  in  certain  ca8e8l4& 

mode  of  reviving 145 

by  whom  motion  made 145 

copy  of,  to  be  served 145 

constructive  service ^ •  •  145 

when  defendant  dies 145 

when  plaintiff  dies 145 

when  defendant  iu  real  action  dies*.  .145 
against  representatives  of  defendant, 

after  one  year 146,  147 

in  favor  of  representatives  of  plaintiff, 

within  one  year 147 

of    time  for,  passed  action  may  be 

stricken  from  docket 147 

defendant   may    have    case    stricken 
from    docket,  if  plaintiff  fails  to 

revive 147 

action  stands  for  trial  at  term  it  is 

revived 147 

REVIEW. 
decrees  and  orders  in  chancery,  here- 
tofore rendered  and  in  cases  now 

pending,  subject  to 172 

REVOCATION. 

of  letters 14 

REWARDS, 
act  authorizing  the  Governor  to  offer, 

in  certain   cases 58S 

amount  of,  on  estrays,  &c 625^  638 
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BIGHT  OF  PROPERTY, 
trial  of,  to  gods  and  chattels  taken  in 

execution 149 

BOADS. 
width  of,  may  control  toll  ffatc,  &c.  ••474 
payment  of  stock  may  be  called  for  ••474 
Private, 
not  to  be  laid  out  through  orchards, 
gardens  or  manufacturer's  yards 

or  inc.losurcs 453 

not  more  than  three  rods  wide 457 

township  supervisors  may  lay  out* •••456 
damages  ascertained  in   like  manner 

as  for  public  road 456 

costs  and  damages  paid  by  applicant -456 
so  laid  out,  to  be  for  sole  use  of  appli- 
cant, sole  heirs  and  assigns,  as  a 

road 456 

applicant  to  make  and  keep  in  repair 

fences 456 

ROBBERY. 

assault  with   intent  to  commit 236 

degrees  and  punishments  of 2i2 

ROLLING  PRESS. 

for  counterfeiting,  having,  making,&c.255 
ROULETTE. 

setting  up,  keeping,  &c 275 

permitting  to  be  set  up  in  house,  &,c.-275 

betting  at 275 

RULES. 
0/  Practice. 
judges  of  supreme  court  required  to 

frame 182 

Of  Pleadinf^. 

as  heretofore  existing  abolished 95 

as  prescribed  by  code 95 

SALES. 

of  perishable  personalty 22 

of  other    personalty  to  pay  debts.*  22 
or  personalty,  when  not  to  be  made  •  •  22 

when  there  are  no  heirs 22 

may  be  ordered  by  court 22,  23 

in  vacation,  may  be  suspended 25 

of  real  estate  under  will,  by  whom*  •  •  26 
of  equitable  interest  in,  on  purchase ••  26 

of  equity  of  redemption 26 

for  payment  of  debts 26 

proceeds  of,  first  applied  to  judgment 

lien 27 

proceeds  of,  application  where  several 

judgment  liens 27 

public,  of  real  estate,  when  ;  how  con- 
ducted    29 

private,  not  to  be  less  than  three- 
fourths  of  appraised   value 29 

report  of,  to  be  made 29 

void,  if  not  approved 29 

valid,  if  approved 29 

new,  may  be  ordered 29 

of  property  in  attachment 114 

OQ  execution 118 

in  proceedin^H  in  aid  of  execution ••••  160 
Of  Mortgaged  Prvmise*. 
judgment  on  foreclosure  to  be  for  ••••142 

of  counterfeit  money 250 

SALE  BILL, 
to  be  made  by  clerk  of  sale  and  filed*  23 
filed  in  vacation,  to  be  examined  by 
court • 


PAGS. 

SALE  BILL— ConftfMt^fi. 
of  property  bound  by  lien  of  execution 
separate 24 

SALARIES. 

of  probate  judge  limited 67 

of  county  treasurer  limited 67 

of  county  clerk  limited 67 

of  county  officers  limited 67 

SAW-MILL, 
burning  of 239 

SCHOOL  DISTRICT. 

when  deemed  organized 600 

are  bodies  corporate 600 

officers  of 602 

term  of  office 602 

officers  of,  to  sign  orders •  *  •  •  602 

who  appear  in  suit  for 60ti 

may  receive  monov  wherf 597 

SCHOOL  DISTRICT  BOARD. 

to  hire  teachers 604 

shall  provide  what 604 

who  snail  constitute   it 605 

may  purchase  or  sell  school  house****  605 
shall  have  care  of  school  property.*  .606 

powers  of,  to  fill  vacancy 606 

may  supply  books  to  poor  children** -606 
may  determine  what  books  to  be  used  606 

district  schools  free**^* 606 

may  appeal  to  county  tribunal 606 

may  make  alteration'in  school  distriot606 
disposal  of  school  house,  if  in   new 

district 606,  607 

may  levy  tax  when 610 

liabilities  of,  for  neglect 611 

kind  of  property  taxed  for  school  pur- 
poses   608 

to  assess  real  estate  when 608 

forming  of  districts    from   adjoining 
county 607 

SCHOOL  HOUSE, 
burning  of 230 

SCHOOL  LAND. 
map  be  appropriated  by  railroads* •••326 
money  arising  from,  how  dipposed  of -320 
when  probate  judge  is  interested  must 

notify  district  court 336 

proceedings    in    district   court  when 
probate   judge  is  interested 336 

SCHOOL  SUPERINTENDENT. 

Of  TerrUory. 

time  of  electing 594 

shall  take  oath  and  nature  of 59 1 

shall  file  oath  where 594 

salary  of 5fi4 

general  duties  of 594,  595 

papers  certified  by  shall  be  evidence .596 

may  fill  vacancy  when 606 

collusion  of  with  publishers,  how  pun- 
ished   611 

where  to  hold  office 612 

Of  CottH^y. 

when  elected 596 

shall  take  oath  when 596 

shall  give  bond 596 

office  vacant  when 596 

general  duties  of • 596 

shall  make  report  when  and  to  whom  597 

report  shall  contain  what 597 

shall  keep  account  of  money 597 
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SCHOOL  SUPERINTENDENT— Co»- 
tinued. 

shall  account  to  successor  when 598 

successor    shall    bring   suit    against 

when  •  •  •  • 598 

power  of  county  tribunal  over 598 

compensation  of 598 

shall  make  new  districts  and  appor- 
tion moneys • 598,  599 

shall  examine  and  give  certificates  ••  '599 

may  annul  certificates 599 

shall  notify  teacher  of  annallity r)99 

fihall  visit  schools  when 599 

his  duty  on  formation  of  districts ••••  599 
liabilitlps  of,  for  neglect GlO 

SCIRE  FACIAS. 
See  Oid^r. 

:ii:\RCH  WARRANT. 

inaj^is.rate  to  istiud 221 

directed  to  whom .221 

SEALED  INSTRUMENT, 
time  for  commencing  action  on  84 

SEAL. 

of  court,  forgery  of 250 

of  corporation,  forgery  of 250 

official,  of  any  officer,  forgery  of 250 

of  public  office,  forgery  of *i50 

of  Territory,  forgery  of 250 

private,  abolished*.* .'01 

written,  effect  of 301 

SECOND  WRIT  OF  ILiBEAS  COR- 
PUS. 
proceedings   under • 410 

SECOND  OFFENSE. 

puni«*hment  for 283- 

SECOND  TRIAL, 
for  same  offense 285 

SECRETARY  OF  TERRITORY, 
to  furnish   auditor  statement  of  print- 
ing remaining  unpaid  for  1858. •  •  46 
instructed  to  pay  over  funds  on  hands 

into  Territorial  treasury 46 

to  give  notice  to  sheriff 390 

to  give  notice  of  general  election 390 

to  make  record "197 

may  dispatch  messenger .*?97 

to  draw  on  treasurer  when 579 

laws  to  be  distributed  by 617 

distributed  to  whom 617 

SECURITIES. 

who  may  and  who  may  not  be 12 

must  be  solvent •  •  12 

insufficient,  what  proceedings 14,  15 

proceedings  by,  against  co-security  or 

principal  ^ 15 

discharged,  when  add  to  what  extent*  15 

public,   forgery  of 249 

collateral,  forfeits  lien 551 

SECURITY  FOR  COSTS, 
non-resident  plaintiffs   must  furnish. -174 

requisites  and  effect  of 174 

unless  given,  action  dismissed 174 

to  be  given,  if  plaintiif  become  non- 
residpnt  afa-r  action  brought  ••••174 

when  additional,  required* '-^ 174 

judgment  on,  against  security 175 

SELLING. 

CDunterfelt  money 251 

-officers  and  deputations 268 


PAOK. 

SEPARATE  LEVIES. 
See  Execution. 
SEPARATE  SUITS, 
in  cases  of  misjoinder  of  actions,  court 

may  direct  •  • ^ 

SEQUESTRATION. 

orders  may  be  enforced  by •.••••  4^ 

SERVANTS, 

embezzlement  by 245 

SERVICE   OF  SUMMONS. 

See    Comtncncement  of  a   Civil 
Action.  . 

SET-OFF. 

effect  of  assignment  on M 

what  and  when  pleadable 97 

new  parties  on 97 

in.HV  1)e  made   8ep;^rate  ]>rocepdingfl  •  •  100 
uoi.  affecte'l  by  pi.iini ill's  discimliitu- 

ance  or  dciauU 141 

if  establislied  beyond  plaintiff's  de- 
mand, judgment  for  excess 143 

record  of  case' 143 

SETTLEMENT. 

where  made .•  •  •  •   10 

to  be  entered  and  kept  by  clerk 36 

to  be  made  annually  by  executor  or 

administrator  35 

not  made,  citation  to  issue 35 

aliiu  citation  and  publication 35 

failure  to  make,  letters  may  be  revoked  W 

of  accounts,  how  made 86 

what  charges  and  expenses  allowed*  •  36 

what  disbursements  allowed 36 

disposition  of  balance  on  hand S6 

when  made,  proceedings  till  debts  are 

paid  or  assets  exhausted 36 

final,  notice  of,  how  published 37 

how  conducted 37 

debts  charged  in  inventory,  what  to  be 

credited 37 

upon  final,  legacies  and  shares  to  be 

paid 3$ 

SHERIFF. 

or  constable  to  execute  warrant 58 

to  serve  warrant  against  apprentice* •  58 
may  sell  boat  or  its  appendages  or  fur- 
niture     65 

of  certain  counties  to  account  for  col- 
lection of  taxes  once  a  month  •  •  •  •  67 
not  be  security  in  bond  of  executor  or 

administrator  -  •  •  • 12 

service  of  summons  by 91,  92 

Duties  off  ifc,  Incident  to  Arrest. 
to  execute  order  by  arresting  the  de- 
fendant   104 

to  deliver  copy  of  order  of  arrest  and 

affidavit  to  defendant 104 

to  receive  deposit  of  money  in  lieu  of 

bail   107 

to  pay  deposit  into  court 107 

to  take  bail 105 

when  liable  as  bail 106 

to  take  justification  of  bail 106 

how  liability  fixed 106 

rights  of,  against  bail  adjudged  insuf- 
ficient   ' 106 

in  respect  to  exoneration  of  bail 107 

Duties  of,  ifC,  Incident  to  Attachment'  •  • 

111-115 
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SHERIFF— CoAfinued. 

may  act  as  receiver..... 113 

pay  proceeda 114 

Ihtties  of,  ifc,  IncideiU  to  Replevin  of 
Property, 
^ay  be  required  to  take  property.  •  •  •  108 

to  approve  sureties 108 

*to  take  property 108 

to  leave  copy  of  the  order  with  de- 
fendant   108 

■liability  to  plaintiff 109 

powers  of,  in  executing  order 110 

Ihities  off  SfC.,.  Incident  to    Execution 
eigaintt  Property, 
shall  first  levy  on  goods  and  chattels, 

then  on  lands • 149 

/      when  property  is  claimed  by  third  per- 
son   149 

may  take  delivery  bond 160 

notice  of  sale 151 

sale  of  goods • 151 

•ale  of  lands 15^ 

See  ,^pprai3ement. 

deed  by 153 

in  respect  to  printer's  fees 154 

to  hold  sales  at  court  house 154 

cannot  purchase 154 

separate  levies 154 

farther  writs  to 154 

in  respect  to  deeds  for  lands  sold  by 

pred<»ceasor  • • 155 

balance  beyond  execution 155 

when  to  return  writ  of  execution  * .  >  *  >  156 
for  what  causes  liable  to  amercement  157 

how  amerced 157 

may  return  executions,  issued  out  of 

the  county,  by  mail 157, 158 

but  not  to  send  money  by  mail  witli- 

out  instructions 158 

notice  to  amerce  sheriff  of  another 

county,  how  given 158 

proceedings  against  sureties  of 158 

attachment  against  sheriff 158 

may  have  execution  on  original  judg- 
ment  168 

,  may  act  as  master  commissioner  in 
selling  specific  real  property  by 

order  of  judgment  of  court 144 

when  to  arrest  judgment  debtor  In  pro- 

«  ceedings  in  aid  of  execution 159 

may  r^eipt  for  money  paid  bv  any 
person  indebted  to  the  judgment 

•  debtor  on  execution  •  - •  • 160 

^  Ilia  powers  and  obiigaiionaas  receiverl61 

may  serve  notices  of  motions 167 

,  bow  served,  and  fees  therefor 167 

if    a  party  or  interested,  coroner  to 

serve  process 180 

ffuti^e  generally, 
to  indorse  the  time  of  receiving  pro- 
cess   181 

to  execute  and  return  process 181 

under  what  penalties 181 

to    adjourn  court  from  day  to  day,  if 

judges  do  not  attend 181 

otb«r  process  and  duties 181 

0ufiering  or  conniving  at  escape 264 

r efusifig  to  execute  proeou  •  •  •  •  • 364 


PAGB. 

SHERIFF—Coniwttcrf. 
may  follow  prisoner  into  another  coun- 
ty   ,....189 

on  reouest  of  person  arrested,  shall 

take  dim  before  magistrate 189 

shall  deliver  warrant  to  clerk  of  court  1 90 

duty  of,  on  making  arrests 190 

shall  summons  grand  jury 195 

must  serve  warrants  and  subpcunas- .  -200 
may  take    recognizance,    administer 

oath 201 

when,  may  take  recognizance 20 1 

must  accept  prisoner  surrendered  by 

surety 201 

must  defend  prisoner  to  jail 206 

to  infiict  such  punishment  as  cause  re- 
quires   216 

power  to  summons  posae  to  assist  in 

taking  or  conveying  prisoners  •  •  •  •  21<> 
shall  execute  sentence  of  death,  how. 21 6 

duty,  when  respite  is  granted 21T 

sentence  of  death,  how  executed,  and  . 

who  may  be  present 217 

in  case  of  supposed  insanity,  to  sum- 
mon jury  to  examine  prisoner ....  217 

suspend  execution  of  sentence 217 

shall  transmit  inqtiisition  to  governor- 217 
shall  summons  jury  to  ascertain  preg- 
nancy of  female  convict 218 

duty  of,  if  such  female  is  found  to  be 

pregnant 218 

to  execute  searcli  warrant 2'ii 

to  hold  property  alleged  to  have  been 

stolen 25B 

may  convey  prisoner  from  one  county 

to  another 223 

mar  summons  posse,  &c. 223 

guilty  of  corruption 224 

must  execute  all  processes  of  district 

court 224 

to  summons  owners 322 

shall  certify  that  view  has  been  made  323 

expenses  taxed  in  bill  of  costs 323 

term  of  office 346 

to  execute  bond 346 

conditions  of  bond 346 

sureties  of,  to  make  affidavit 346 

shall  appoint  deputy 346 

in  case  of  vacancy 846 

shall  have  charge  of  jails  and  prison- 
ers   .347 

shall  serve  all  writs,  processes,  &.c...3^l7 

shall  attend  probate  court 347 

shall  preserve  tiie  peace 347 

shall  call  aid  when  neccRsary §47 

shall  deliver  to  successor  the  jail,  pris- 
oners and  all  writs,  &,c 347 

may  execute  writs  remaining  in  his 

hands  after  expiration  of  term*. .347 
tlefault  of  deputy  shali  be  breach  of' 

sheriff's  bond  ••* 348 

action  may  bo  brought  against  admln«4 

istraior  of .' 848 

how  papers  served  on < . . .  .348 

shall  not  act  as  attorney 348 

liable  to  fine,  wh?n 348 

shall  not  charge  greater  fees  than  al- 
lowed by  law 34g 

when  coroner  shall  act  aa • .  •  •  ?^" 
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PERVISORS— Coti(t»v«i. 
ird  of  County. 

>  consist  of  one  from  each  town 335 

lall  meet  annually 336 

lay  hold  special  meetings 335 

lay  adjourn  from  time  to  time 335 

oers  of. 

)  make  orders  concerning  property  of 

.    county 335,  336 

)  examine  and  settle  accounts,  &c-»  -336 
)  build  and  repair  county  buildings* ^^iS^ 
)  provide  rooms  for  county  purposes *.'i36 

>  apportion  taxes 33(5 

)  manage  county  afiairs 336 

Hal  Powers. 

\  organize  bonndaries  of  towns,  &c«*336 

»  appoint  road  commissioners 336 

\  change  Territorial  roads 33C) 

>  grant  licenses  for  ferries,  £m: 336 

iciii  have  aseal** 338 

lall  sit  with  open  doors 337 

lall  make  rules  for  transaction   of 

business  337 

aims  against  county,  proceedings  on  338 

lall  furnish -assessor  with  assessment 
rolls 330 

lall  provide  books,  &c.,  for  county 
officers 339 

lall  examine  orders  returned  by  treas- 
urer   • 339 

lall  publish  yearly  report  of  receipts 
and  expenditures 339 

t6er*  of  J  Chairman. 

loscn  by  the  board 337 

>  preside  at  meetings 338 

I  administer  oaths- ••• • 338 

lall  sign  all  county  orders 338 

)mpensaUon  of  •  •  * '  ^ 340 

malty  for  neglect  of  duty 339 

)t  to  be  county  treasurer 353 

Townthip. 

*o  commisbioners  of  highways   and 

bridges 444 

ities  of •'..444 

igulated  roads 444 

luse  roads  to  be  described  and  record- 
ed  444 

»  keep  bridge  in  repair 444 

>  divide  townships    into  road    dis- 

tricU 444 

»  assign  hands  to  districts 444 

» have  supervision  of  overseers 4^14 

\  assess  highway  taxes 444 

V  lay  out  new  roads 444 

>  discontinue  old  ones 444 

tnder  account  to  board  of  auditors  >*444 
;Gount  rendered  to  board  of  auditors, 

what  it  must  contain •  •  444,  446 

Luse  guide  posts  to  be  erected 445 

ity  or,  to  prosecute  overseer 447 

>wer.of,  to  appoint  overseer 447 

lall  cause  warrant  to  be  filed  in  office 

of  township  clerk* 447 

eet  In  each  township  withing  eigh-  , 
teen  days  after  aniiual  meeting  for 
assessment  ef  highway  taxes  •  •  •  •  447 
»  make  out  separate  lists  of  persons 
and  property  liable  to  pay  tax  in 
each  district '.••..».  t 448 


PAGE. 

SUPERVISORS— CoiKiiMierf. 

to  sign  highway  tax  list •••448 

'shall  annex  to  each  highway  tax  list 
^  warrant 448 

may  issue  warrant  for  overseer  of 
road 462 

to  act  upon  application  of  six  free- 
hoKlers   463 

wlien  to  proceed  to  lay  out  highways  463 

to  give  notice  of  time  and  place  for  de- 
cidins^  upon  applications 463 

to  give  five  days'  personal  notice  of  ap- 
plication for  laying  out  road,  to 
occupant  of  lands 453 

notice  of  application  for  opening  road 
to  be  posted  in  three  places  for  ten 
days  previous 463 

what  notice  shall  speciff 453 

to  proceed,  personally,  to  examine 
new  route  for  road  •  • 454 

shall  hear  reasons  for 'or  agains.t  lay- 
ing out  new  road 464 

to  have  six  days'  notice  of  meeting  of 
jury  to  assess  damages 464 

not  to  act  as  commissioners  when  in- 
iferested •. 457 

authorized  to  administer  oaths  to  per- 
sons in  laying  out  roads 457 

appeal  from,  justice  of  the  peace  for 
appointment  of  commissioners  ••457 

application  for  appeal  must  be  in  writ- 
ing   457 

bonds  for  cost  must  be  given  by  appli- 
cant   46t 

if  determination  of  supervisors  not  re- 
ceived, justice  to  summons 457 

when  appeal  for  refusing  to  lay  out 
not  reversed,  they  shall  proceed  to 
lay  out  road 468 

when  road  laid  out  through  inelosed  or 
•cultivated  land,  they  shall  give 
•thirty  days'  notice  to  remove 
fences 458 

may  alter  United  States,  Territorial  or 
State  road  -.^ 46d 

appeals  from,  for  altering  Territorial 
road,  &c.,  to  county  board,  in 
thirty  days 46D 

if  board  sustained,  applicant  pay 
costs 460 

if  appeal .  sustained,  township  pay 
costs 4i6D 

of  county,  to  repair    large    bridges, 
.  when •  •  •  40S 

of  township,  may  put  up  notices  of 
fine  of  one  dollar  for  fast  driving 
over  bridges • 4Sl 

powers  of  township  supervisors •  641 

powers  and  duty  or  chairman  •  •  •  •  639^  641 

what  is  a  quorum  of 842 

shall  prosecute,  when 641 

chairman  of,  to  make  report 484 

penalty  of,  for  neglect •  •  •  •  484 

chairman  to  publish  and  enforce  ordi- 
nance  484 

^vacancy,  how  filled 484 

SUPPLEMENTAL  PLEADINGS, 
when  allowed****  ••••  •• 10$ 
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PAOE. 

UPREME  COURT. 
may  revise  the  proceedings  of  inferior 
tribunals,  by  petition  flled  on  leave 

of  the  court  or  a  judge 167, 168 

jiidpres  of,  to  frame  rules  •  • 182 

JRRENDER. 

of    letters,  when   ordered,  and    how 

made  •  • .  • . .  • .   15 

JRETY. 

Siay  be  required  to  qualify  by  ministe- 
rial officer^ • 181 

qualification  of 182 

to  be  described  in  judgment  against 

principal  and 156 

'  rlp:b  ts  of,  on  execution 155 

U.ible,  when 67,525 

mny  require  principal  sued 302 

dis-icbar^cd  if  condition  refused,  &c.<*302 
JRKTIES,  PROCEEDINGS^  BY. 
may  maintain  action  against  principal 
to  compel  him  to  discharge  debt 

*  or  liability  after  due 166 

may  maintain   action  before  debt  or 
liability  due,  whenever  surety  is  sub- 
ject to  arrest  or  attachment 166 

•entitled  to  provisional  remedies,  as  in 

other  ca«es 167 

liable  when 525 

JRVEYOR. 

term  of  office 354 

iAiall  give  bond* • 354 

may  appoint  deputies  •  •  •  • '•  •  •  354 

eertificate  of,  received  as  evidence*  •  •  •  354 

general  duties  of 354 

•hall  keep  record  of  surveys,  &c 354 

vacancy  of,  how  filled •  356 

JRVIVOR. 

I  among    executors  or  administrators, 

I         how  made • ....   17 

fjlctiom. 145 

URVIVING  PARTNER, 
-vrhen  to  manage  partnership  effects  ••  18 

'bond  to  be  given  by 16, 17 

j  may  be  required  to  account 18 

when  his  name  may  be  used 17 

.  shall  exhibit  partnership  property  •  •  •  •   18 

and  surrender  same,  when 18 

refusing  to  surrender,  penalty 18 

*AXES. 

,  time  of  collecting  extended  to  first  day 

of  June,  1859 66 

supervisors  may  remit  half  of  county 
tax 66 

i  Atchison  cousicy  authorized  to  correct 
and  equal  vse  assessment  for  1858  68 
supervisors  of  Leavenworth  county  to 
collect  fo.  payment  of  interest  on 

railroad  bonds •   70 

also,  for  sinki  ne  fund 70 

city  cmmcil  of  Leavenworth  to  collect 
for  payment  of  interest  on  railroad 

bonds 70 

also,  for  sinking  fund 70 

collector  unlawfully  exacting 269 

See  Highway  Jet, 

how  collected 488 

fines  and  forfeitures,  how  collected ••  -483 
real  estate  sold  for  tax 484 


PAOS. 

TAXES~.ConHii«^. 
act  providing  for  a  tax  in  Pottawatta- 
mie county ' 629 

refunded,  when 609 

warrant  renewed,  when  and  how  of  ten609 
penalty  of  collector  for  making  false 

returns 611 

fine  of,  for  refusing  to  give  up  records  611 
duty   of  officers  acting    under   laws 

heretofore  existing 61 1 

TEACHER. 

duty  of,  to  keep  register 606 

to  deposit  register,  where 605 

TEARING. 

will,  deed  or  other  instrument 259 

TELEGRAPH  COMPANY. 

manner  of  formation •  ........  310 

jiDnir  of  tftiniini  •••'^ *••  -'Sll 

c:u)ita!  stock 311 

value  of  shares  •  •  • 311 

secretary  of  Territory  to  keep  record* 311 
certified  before  justice  of  the  peace.  ^dU 

evidence  of  corporate  existence 311 

may  open  books,  when 311 

notice  to  be  f  iven  thirty  days 311 

^  election  of  directors 311 

annual  meeting  of  stockholders 311 

stockholders  may  adopt  by-laws 311 

special  meeting  of  stockholders 312 

when  created,  authorized  to  construct, 

&c. 312 

TENANCY. 

in  common • 289 

married  woman  may  convey 289 

possession  undsr  a  mortgage •  289 

tenant  at  will 290 

notice  to  tenants 290 

not  affected  by  sale  of  land,  when. -..534 
tenant  may  collect  of  owner,  when- •  '610 
TENANT  IN  COMMON, 
of  real  property,  cannot  bring  action 
against  co-tenant,  unless  defend- 
ant denies  plaintiff's  right 177 

TERRITORIAL  ROADS. 

from  Missouri  line  to  Minneola 583 

act  making  military  roads  Territorial^ 

roads 584 

from  Elwood  to  Marysville 584 

from  Leavenworth  to  Fort  Riley 584 

from  Atchison  to  Superior 684 

from  Leavenworth  to  Burlington 586 

from  Leavenworth  to  Fort   Scott 585 

from  Quindaro'  to  Salina 585 

from  Lawrence  to  Emporia 585 

•from  Wyandott  toward  Santa  Fe 585 

from  Fort  Scott  to  Smoky  Hill  river.. 585 
from   Big  Blue  river  to    Republican 

river 585 

from  Leavenworth  to  Fort  Kearney* -585 
from   Wyandott,  Quindaro,    Leaven- 
wortli  and  Atchison  to  Elwood- -588 

from  Quindaro  to  Shawnee 588 

from  Manhattan  to  Solomon's  fork. '690 

from  Leavenworth  to  Topeka 592 

act  declaring  a  Territorial  Road 593 

TERRITORIAL  SCRIP, 
issued  since  first  December,  1857,  re- 
ceivable for  taxes 67 
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TERRITORIAL  TREASURER, 
to  pay  warrants  drawn  by  president  of 
board  of  eomznlssionors  for  inves- 

tig"ating  election  frauds 47 

making  false  entries  in  books  of*  •••253 
act  providing  for  appointment  of,  pre- 
scribing^ duties  of 631 

TESTIMONY, 
as  to  solvency  of  securities ....  ^ ..... .    12 

on  application  for  sale  of  real  estate.  28 

THREATENING. 
letters,  sent  with  a  view  to  extortion- 242 
attempting  to  influence  voter  by 270 

TICKETS. 

giving  false,  to  voter  at  election 270 

printing  or  circulating  fraudulent,  at 
election 270 

TIME. 

To  return  SvLmmom. 

within  the  county 91 

out  of  county 91 

answer  or  demur 102 

to  reply..' 102 

for  pleading  may  be  extended 98 

within  which  to  amend  of  course  •  •  •  •  10  2 

of  notice  to  take  depositions 135 

to  return  execution  • 139 

how  computed 181 

Of  Trial, 

how  causes  set  for  trial 130 

when  cases  to  be  tried 130,  131 

Of  comiiieMci^\g  Civil  ^^ctions. 

in  general 83 

special  statutory  limitations  to  be  ob- 
served    83 

when  infants,  married  women,  insane 

or  imprisoned,  may  bring  action . .  84 
for  the  recovery  of  real  property ..  83,  84 
other  thati  for  the  recovery  of  real  pro- 
perty     84 

if  action  barred  in  States,  barred  here 

also 86 

if  commenced  in  time,  and  judgment 
reversed,  one  year  to  bring  a  new 

action 85 

how  cause  of  action  may  be  taken  out 
of  limitation 86 

TIPPLING  SHOP, 
keeping  open  on  Sunday 278 

TITLE, 
of  a  cause  unchanged  in  any  stage-  ..100 

TOLL. 
rate  of,  fixed  bv  county  tribunal  ••••.115 
penal t}' for  receiving  greater 3l5 

TOLL  BRIDGE, 
burning  of • 240 

TOOLS, 
for  counterfeiting,  making, having,  ^c255 
for  use  of  road  district,  not  to  be  used 
for  other  purposes 451 

TOWNS. 

may  be  incorporated 480 

corporate  powers,  how  vested 481 

to  pave  strecta  and  sidewalks 4^3 

proceedirngs  of,  against   owners 483 

proceedings  of,  against  non-residents •  483 

t6wnship. 

responsible  for  not  keeping  roads  and 
bridgesin  repair 463 


TOWNSHIP—Con<tii«€rf. 
persons  may  snc  for  and  recover  dama- 
ges for  injury  for  want  of  repair 

of  roads  and  bridges 4113 

is  a  body  corporate,  &c 635 

suit  against,  how  conducted 696^ 

TOWNSHIP  MEETINGS. 

when  held 636 

officers  to  be  elected 636 

annual  meeting,  where  held  •  •  • 036 

may  be  adjourned  to  another  place. 

when .*«36 

by  whom  adjourned % 636 

what  meeting  may  be  adjourned 637 

first  meeting,  when  and  where  held  •-637 
shall  choose  chairman,  &,c.,  when  •  *  -  •  637 
meeting  may  be  called  when  and  how  637 
Bpecial,  maybe  held,  for  what  purpo8e637 

manner  of  conducting 639^ 

vacancv,  hoW  filled 638 

proceedmgs  on  opening 638 

may  vote  to  raise  money 636 

qualification  of  electors 636 

when  challenged,  shall  take  oath  •  •  •  -  639 

how  opened  and  closed 638 

TOWNSHIP  BOARD. 

who  shall  constitute  it 645 

vacancy  in,  how  tilled 645 

shall  meet,  when 645 

shall  examine  and  audit  accounts  •  •  >  •  645 

shall  make  report 645 

repdrt  of,  to  be  read  where  and  by 

whom  • ••••  •• •..•  646 

accounts  audited  by  board,  by  whom 

paid *. 646 

who  shall  be  clerk  of 646 

TOWNSHIP  TREASURER, 
directed  to  receive  warrants  drawn  by 
president  of  Investigating  commit- 
tee      47 

and  sh  er  iff  to  account  once  a  month.  •  61 
continued  in  office  until  first  of  June.  •  67 
notify  each  road  district  overseer  be- 
tween   15th  and  30th   April,  of 
money  in  his  hands  belonging  to 

district ....45il 

duty  to  sue  delinquent  overseers  for 

balance  unexpended 453 

shall  collect  taxes 60t2 

shall  make  report,  and  nature  of 602 

shall  execute  bond,  etc 603 

when  board  to  appoint 603 

successor  to  prosecute,  when 603 

responsible  for  neglect 603 

duties  of 643 

shall  give  bond  a  condition  of 643 

shall  keep  account  of  all  moneys 643 

shall,  deliver    over  to    successor    all 

moneys,  books,  4u: 66 

shall  be  collector  of  taxes 643^ 

TRANSCRIPTS, 
must  be  filed  with  petition  in  error*. -168 
probate  judges,  justices  of  the  peace 

and  clerks  must  furnish 168 

may  be  compelled  to  do  bo •  •  168 

Of  Justice't  Judgment, 

may  1>e  filed  and  docketed 164 

effect  of  filing  ana  docketing 164 
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TRANSFER  OF  PROPERTY, 
when  judgment  may  be  forbildento 

make 161 

Cf  IntereH, 

of  party  to  action  not  to  abate  it 87 

name  of  the  assignee  may  be  substi- 
tuted   87 

TREASURER. 
Of  County. 

term  of  office 352 

to  execute  bond 362 

»     bond,  bow  approved cb2 

conditions  of  bond 352 

may  appoint  deputy 352 

county  board  may  appoint 353 

officers  who  shall  not  be 353 

duties  of ^.^ 353 

shall  keep  account  of  receipts  and  ex- 

«  penditures 363 

shall  exhibit  books  and  vouchers  to 

county  board 353 

shall  receive  of  town  treasurers  coun- 
ty orders  for  county  taxes 353 

shall  deliver  books,  money,  &c.^  to 

BuccesBor  354 

compensation  of 354 

shall  keep  office  at  county  seat 355 

to  apportion  moneys 610 

TREASURY  WARRANTS, 
drawn  by  auditor,  for  certificates  or 
claim  commissioners,  when  paya- 
ble   : 76 

of  Territory,  forgery  of 249 

TREES, 
fruit,  burning  of 240 

*  destroying  fruit  or  ornamental 247 

TRESPASS. 

Jb  Property. 
time  for  coipmencing  action  thereon*.  84 

»     act  to  prevent 633 

act  to  prevent,  on  school  lands 634 

TRIAL. 
/»  GtneraL 

definition  of 123 

itsnes  of  law  tried  by  the  court,  those 
of  fact  by  jury,  unless  waived  or 

referred 123 

other  issues  by  the  court 123 

further  time  may  be  allowed  for,  by 

court,  after  amercement 103 

of  action,  when  revived 148 

By  the  Court. 
trial  by  juiy  maybewaived,and  cause 

suDmitted  to  court,  when  and  howl26 
court  need  not  state  facts  specially, 

unless  exceptions  are  filed 126 

See  Exceptions. 
provisions  concerning  jury  trial  to  ap- 
ply  ., 130 

By  Jury. 
•right  to,  of  a  party,  in  default  of  an- 
swer  181 

•  order  of  trial 123 

view  by  jury 124 

duty  of  jury,  after  case  submitted  •  •  •  •  124 

separation  of  jury 124 

disagreement  of  jury »25 

discharge  of  jury 125 

manner  of  delivering  verdict 125 


VAOB. 

TRIAL— ConWiMwrf.    * 

jury  may  be  polled 125 

verdict  must  De  in  writing  an\d  signed" 

by  foreman 125 

court  may  correct  verdict  in  form  of 

verdict 125 

verdict  may  be  either  general  or  spe- 
cial  125 

jury  may  render  a  g^eneral  or  special 

verdict 125 

if  special  findii^g  is  inconsistent  with 
general  verdict,  the  former  con- 
trols  126 

jury  must  assess  the  amount  of  recov- 
ery  126 

may  be  submitted  to  court 208 

aliens  not  allowed  to  serve  on  jury..  >208 
in  what  cases  peremptory  challenges 

allowed 209 

in  what  cases  Territory  may  chal- 
lenge jurors • *.  208 

persons  having  conscientious  scruples 
shall  not  serve  as  jurors  when  the 

punishment  is  death 208 

who  are  and  who  are  not  competent 

jurors : 208 

grand  jurors  not  to  serve  as  petit  ju- 
rors   209 

witnesses  not  competent  jurors 20ft 

for  what  cause  jury  may  fie  cha1Ienged209 

challenffe  how  tried -209 

cause  discovered  after  juror  sworn, 

may  be  challenged 209 

defendant  to  be  present  at 209 

impannelling  jury  in  criminal  cases 

same  as  in  civil  cases 209 

attendance  of  witness  in  criminal  case 
may  be  compelled  as  in  civil  case209 

verdicts  may  be  set  aside,  SJ: 209 

new  trials  awarded •  .209 

trial  for  treason 210 

an  indictment  for  felony,  when  two  or 
mofe  are  included,  may  be  tried 

separately  or  joititly 210 

exceptions  to  decisions  of  court  may 

be  taken 210 

when  to  discharge  prisoner 211 

when  defendant  is  indicted  by  wrong 

name 211 

for  what  cause  ccAirts  'may  quash  in- 
dictments   211 

indictment  shall  not  be  noUe  proaaed, 

except  by  order  of  the  court 211 

trial  by  jury,  order  of 212 

one  defendant  maybe  discharged,  and 

testify  af  a  witness 212 

court  may  hold  defendant  Jo  bail  when 
he  has  been  indicted,   county  not 

having  jurisdiction ' 212 

jury  may  be  discharged 212 

juror  must  give  his  evidence  to  court 

and  not  to  his  fellow  jurors 213 

court  to  instruct  jury  not  to  converse 

out  of  court •  213 

manner  of  charging  jury 213 

jury  may  find  verdict  without  retiring213 
detehdant  in  certain  cases  to  be  bro't 
into  court *  •  •  • 215 
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TRIAL— ConHnueil. 
may  show  cause  why  judgment  should 

not  be  rendered • 215 

court  may  order  to  bail  on  failure  to 

pay  fine 215 

persons  imprisoned  for  fine  and  costs 

may  be  discharged •  216 

,  arrest  of  judgment  may  be  granted  in 

certain  cases 219 

may  be  fixed  when f  519 

TRIAL  DOCKET 130,131 

TRUST. 

continuing  or  subsisting  saved  from 
title  two 83 

i'RUSTEES. 
disposition  of  property  in  his  hands 

which  is  fthhject  lo  an  action ••••  122 
of  an  e>;|)rcss  trust  may  sue   witlioai. 

joining  party  in  interest •  •  86 

•niay  have  few  or  more 307 

power  to  fill  vacancies 307 

must  be  resident  freeholder 307 

when  to  have  power  to  appoint,  &c.  •  -307 

may  enact  by-laws 307 

conxer  degrees 307 

may  hold  in  trust 307 

shall  not  contract  debts,  &c 309 

jnay  change  name  and  location  how- •309 
articles  of  association  to  be  recorded 

by 309 

to  be  elected ;  shall  elect  clerk '^18 

«lerk  to  make  record 318 

proceedings  to  be  recorded '-JlS 

powers  of 318 

time  extended  for  corporation  to  com- 
plete organization 318 

how   elected  and    qualifications    and 

term  of  office 481 

board  of,  how  constituted 482 

to  be  judges  of  election ;  to  make  by- 
laws   482 

may  appoint  officer  •  • 483 

court  to  appoint 486 

•oath  a  nd  bond  of 486 

can  deliver  up  bond 486 

powers  and  duties  of 486 

to  make  report 486 

duty  when  aflairs  are  closed 486 

compensation  of • 486 

revenue  to  be  paid  to  county  tribunal- 486 
warrant  of,upon  treasurer,how  drawn486 
ly  C(mvicV9  EataUa, 

when  appointed 228 

to  take  oath  and  give  bond 6  (!8 

may  be  removed  by  courL* 228 

estate  shall  vest  in 229 

court  may  direct  trustee  to  sell,  &c«*229 
shall  have  power  to  settle  accounts, 

etc. 229 

^hall  give  notice  of  appointment,  &C.229 

to  make  report,  &c 230 

icourt  to  declare  dividend 230 

set-off  when  allowed 230 

inay  reserve  money  for  certain  contin- 

■   gencies 230 

nature  of  dividends  of '      230 

may  apply  proceeds  under  direction  of 
court 230 


TRUSTEES— Cbirfl»<ie(J. 
when  convict  is  discharged,  shall  de- 
liver, &c • --  -23 

in  case  of  death  of  convict,  what  -  •  •  •  -SS 

court  may  form  order  on  •  • 23 

compensation  of -••  23 

Of  Endowment  Fund. 

how  created ••  •••---  311 

most  be  resident  of  Territory 3ti 

must  be  subscribed  before  justice  -  •  -  •  310 
certified  copy  of  record  evidence   of 

corporate  existence ••••  -31i 

when  desired  to  change  the  fiind  to 
other  object,  must  apply  to  pro- 
bate judge 310 

shall  be  a  body  corporate 310 

mannor  of  boliiinfi(  cfficft -  -SIO 

TURNPIKK  COMPANY. 

•actions.  agiuLift, where  maybe  brought  IH^ 
UNDERTAKING. 
Oft  Arrest: 
by  plaintiff,  to  indemnify  defendant, 

if  order  wrrngf ully  obtained 104 

by  defendant,  that  he  will  be  amena- 
ble to  process  of  court 104 

Oft  RepUvin  of  Property. 

by  plaintiff,  before  delivery 108 

requisites  of Ill 

by  defendant,  to  discharge  attachmentlM 
Oft  Injunction^ 

requisites  of««»»  • !!• 

additional  security 121 

by  receiver 122 

by  plaintiff  in  execution  to  retain 
property  adjudged  to  oelong  to  a 

claimant   150 

by  judgment  debtor,  that  he  will  at- 
tend for  examination 199 

to  obtain  stay  of  execution,  on  pro- 
ceedings in  error • •  HO 

by  defendant  in  error,  of  restitution  on 

removal  of  stay .  • ; 11* 

qualifications  of  sureties IW 

executors,  administrators  and  guard- 
ians, who  have  given  bond,  may 
stay  execution  on  error,  without 

further  undertaking 183 

UNMARRIED  PERSON. 

marrying  husband  or  wife  of  another '273 
UNKNOWN  HEIRS. 

proceedings  in  actions  against 94 

UNSOUND  MIND, 
persons  of,  incompetent  to  testlfy*>*>131 
See  Disabilitiea. 
USURPATION. 

of  office 269 

VARIANCE,  IN  PLEADING. 

when  deemed  material 101 

may  be  amended  on  terms**** 102 

if  immaterial,  to  be  regarded IflS 

VENUE.  ^^ 

may  be  changed 90 

See  County  in  which  J^ctioM  9r$  <• 
brought, 
Chauge  of, 
may  be  taken  on  account  of  interest 

when 201 

on  account  of  relatir   '^ip,  when 204 

on  account  of  preju*      * .  .when 804 
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FAOK. 

VENVE-^Continutd. 

petitions  for,  by  whom  made 205 

petition  for,  mnst  be  Bworn  to 205 

notice  to  prosecuting  attorney 905 

court  may  make  order  for  change  •  •  •  •  205 

order  of  removal  of  oase  on 205 

application  must  be  made  during^  terra, 

when 905 

order  for,  to  be  entered  on  minutes*  •  •205 

notice  eiven  to  parties 207 

when  there  is  more  than  one  defend- 
ant, cfaangre  may  be  taken  as  to 

part 207 

VERDICTS. 

how  delivered 435 

form  of • 125 

may  be  general  or  special 135 

€kneral. 

defined 125 

BpeciaL 

defined 125 

what  it  must  state 125 

when  court  may  direct •••136 

to  be  filed  and  entered  on  journal- •••  .126 

controls  general  verdict 120 

when  report  of  referee  to  have  effect 

of 127 

general  or  special,  wh<"n  jury  may  ren- 
der at  their  discretion 126 

.  amount  of   money  recovered,  to   be 

stated  in 136 

judgment  to  conform  .to 126 

if  special,  court  to  order  what  judg- 
ment to  be  given 143 

on  trial  for  murder  or  manslaughter, 

when  to  be  "not  guilty" 332 

VERIFICATIONS  OF  PLEADING. 

generally 98 

what  need  not  be  verified 99 

one  of  several  parties  may  verify....  99 

what  is  sufllclent 99 

by  non-resident 99 

to  be  signed  and  certified 99 

when  to  apply  to  the  amount  claimed.  99 

by  agent  or  attorney. 99 

on  petition  to  perpetuate  testimony.  ..139 
VOLUNTARY  APPEARANCE, 
of  defendant,  equivalent  to  personal 

service  of  the  summons 92 

VOTER. 

receiving  bribe i 267 

bribing  or  attempting  to  bribe 268 

attempting  to  influence  by  threats,  &c. 270 

voting  twice  at  same  election 270 

deceiving  by  false  tickets 270 

VITAIVER, 

attorney  may  waive  in  writing  the  is- 
sue or  service  on   defendant  of 

summons  in  er. or ••••  .168 

Of  Errors. 
summons  in  error  not  to  issue  'where 
proceedings    certain,    unless    on 

leave 183 

WARRANT. 
Of  Mtorney, 
to  be  filed  when  jii^ment  entered  on 
confession  ',   ;jj 142 


PAGX. 

WARRANT— CottWimed. 
if  executed  by  a  person  in  prison,  ak 
the  instance  of  the  creditor,  to  bt 
tested  by  the  debtor's  own  attor- 
ney    143 

against  gambler 277 

officer  may  break  open  doors 27T 

for  highway  taxes,  form  of 448 

may  issue  when 500 

by  whom  served - 600 

if  issued  by  district  clerk,  good  in  any 

county   609 

WAREHOUSE. 

burning  of.  •••  • 238 

WARES. 

burning  with  intent  to  defraud  insurer  239 
WASTE, 
may  be  suggested  by  administrator.*  41 

proceedings  thereupon .  • » .  • 41 

action  for,  and  effect  of  judgment*  .41,  42 

execution  upon  judgment 41,  48 

proceeds  of  judgment,  how  applied  • .  • »  42 
Dond  of  executor  or  administrator  may 

be -sued  on,  for 42 

on  mismanagement  of  estate,  letters 

'  may  be  revoked 14 

costs,  on  application  for  inquiry  into.  41 
if  willful  and  fraudulent,  applicant  to 

recover  double 41 

action  of  abolished,  but  relief  to  be 

obtained  by  civil  action ITT 

WIDOW. 
allowance  to,  in  addition  to  dower*. •  9SL 
such  property  not  liable  for  husband's 

debts 22 

to  apply  for  same 2ft 

not  deprived  of  benefit  of  section  83*  •  15 

when  Bhe  may  retain  personalty 95 

not  required  to  give  refunding  bond, 

when .....37,  38 

rights  of,  in  distribution 39 

when  estate  to  be  delivered  to • .  39 

WIFE.  • 

when  incompetent  to  testjiy 181 

WILL. 
produced,  letters  of  administration  r** 

voked.... 14 

set    aside,  letters    testamentary  re- 
voked   » 14 

sale  of  real  estate  under,  by  whom 

made 20 

steating-  or  embezzling 244 

forgery  of ....  • 849 

forgery  or  certificate  of  probate 249 

tearing,  burning  or  destroying 256 

act  regulating 646 

who  may  make  wills 6^ 

amount  that  may  be  bequeathed  by 

verbal  will 647 

verbal,  to*be  proven  when 647 

may  be  revoked,  how 647 

where  to  be  deposited 64T 

if  proven  in  other  States,  are  valid  • . .  •  648 

when  to  be  carried  into  effect 648 

when  proven,  shall  have  certificate  in- 
dorsed   848 

WITNESS, 
two  appointed  to  assist  in  making  in- 
ventory, &c 19 
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WITNESS— Con«n««d. 

their  compenaatioD 19 

Com^ency  of, 
parties^  or  persons  interested,  or  con- 
victed o£  crimoy  not  dLsqualified*  •131 

exceptions  torfule 131 

adrerse  party  may  be  compelled  to  tes- 
tify  v-lSl 

exceptions .131 

Wko  incompeUnt-at. 

how  incompetency  removed 131, 132 

Means  of  proaucing, 

subpcBna,  what  to  contain .132 

bow  issued  and  served' 132 

witness  not  compelled  to  attend  beyond 
.the  county  of  his  residence -../.- 132 

witness  fees 132 

proceedings  against,  for  contempt  .*.*  133 

convict,  how.  e;camined 1 33. 

witness  not  liable  to  be  sued,  when.*  134 

fees,  when  he  may  demand 134 

•oath 134 

Mode  of  talking  the  testimony  of. 

•ffidAvit 134 

See  i/lffidavit. 

•depositions^ 134 

See  Depositions. 
WITNESS, 
in  proceedings  in  and  of  execution* .  •  *  160 

briMng,  &c.,  to  absent  himself 258 

incompetent  after  conviction,  when, 

2U9,  285 

pepjury  of,  how  punished 257 

laifiAg  to  obey  process,  how  puuiseed  203 
tender  of  fees  not  necessary,  when*.  .203 
shall  ha%'«  notice  of  change  of  venue.  .207 
•Miall  enter  into  recognizance  for  his 

•  appearance 208 

competency  of,  in  criminal  cases  •  •  •  *  210 

for  gaming,  must  testify «  .210 

not  liable  for  indictment  when  testi- 
fying against  participant 210 

shall  attend  until  discharged ;220 

^ay  require  fees  in  advance,  when. .  *417 

entitled  to  fees 481 

verbally  notified,  when  shall  be  valid 

as 503 

if  not  examined,  by  vrhom  paid 61-8 

responsible  for  damage,  when 518 

penalty  for  refusing  to  testify 518 

WRIT. 

0tm<pndamas • 178 

j|6oli«JUi,  expressly. 

eerHtruri 171 


FAOX. 

VrmT—ConHnued. 

error 171 

waste 177 

by  impUcai|on..*.; 83 

See  Provisional  xevudies. 

forgery  of  writs  or  process 2d3 

Of  habeas  corpus. 
must  be  granted  without  delay  ••«».•  .*431 
when  duty  of  court  to  issue,  without 

.  application • 431 

to  be  issued  in  the  name  of  the  Terri- 
tory   431 

must  be  under  seal  of  court .  -  ^. .  •  ....  431 
must  be  signed  by  officer  if  issued  out 

of  court 431 

name  of  person  having  custody  of  pris- 
oner to  be  designated  on 432 

must  be  indorsed  with  the  words  "By 

Uie  Habeas  Corpus  Act" 432 

not  to  be  disobeyed  for  want  of  proof.  432 
how  served,  if  person  conceal  himself  432 
may  be  served  by  any  free  white  male 

person  of  full  age 432 

officer  upon  whoin  served,  duty  of,  to 

obey  and  return  lo  the  court 432 

WRITI^^GS. 

.    See  Mtnission  and  httpection. 

what  to  be  deemed,  in  forgery 254 

WRilTEN  INSTRUMENTS. 

time  for  commencing  action  on 84 

copies  of,  to  be  filed  with  pleadings .  -  lOU 
for  paynrent  of  money,  how  stated  in 

pleadings 150 

costs  recoverable  but  once  in  several 

actions  on  the  same  *  > « 176 

WOOD. 

pile,  or  raft  of,  burning,  destroy in«:-.24S 
WORSHIP.         '  "«'  ^    " 

public,  burning  house  of ....239 

disturbance  of 277 

WOMAN. 

ravishing 235 

carnally  knowing,    when    under   ten 

years  of  age :23S 

carnal  knowledge  of,  by  liquids 235 

compelling  to  marry,  or  be  defiled....235 
taking,  with  intent  to  compel,  &c**..236 
under  eighteen,  taking,  without  con- 

•  sent  of  parent 2?8 

pregnant,  administering  noedicines  to, 

to  procure  abortion 237 

WOUNDING. 

cattle,  maliciously •.**.. 247 

officer 2^ 
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